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Geo.   N.   Parks  v.  Nashvil.le,  Chattanooga  &  St. 

Louis  Railway. 

Pleadikgs  and  Pbactice.  Recovery  of  penalties.  Under  the  act  of  1865, 
ch.  15  (Rev.  Code,  8ec.  4927,  6,  c,  d),  which  makes  a  railroad  com- 
paDj  liable  to  forfeit  and  pay  a  penalty  of  $100,  upon  a  failure  of 
the  company,  during  any  one  trip  of  the  passenger  earn,  to  announce 
the  stopping  place  or  station  at  which  the  train  stops,  only  one  pen- 
alty can  be  recovered  up  to  the  bringing  of  the  suit. 


FROM    OBION. 


Appeal   in    error   from    the    Circuit    Court    of    Obiou 
county.      C.   Aden,   J. 

Matt.   Neil,  W.  C.   Caldwell  and  Jo.  R.  Haw- 
kins,  Jr.,    for   Parks.  * 

A.   W.    Campbell  for   Railroad   Company. 


JACKSON : 


Parks  r.  Railroad  O^mpany. 


CooPKR,  J.,  delivered    the  opinion    of  the   court. 

Action  for  the  recovery  of  penalties  under  a  statute. 
The  circuit  juuge  sustained  the  demurrer  to  the  decla- 
ration. The  Referees  report  that  the  judgment  should 
be  reversed  u|>Oii  the  ground  that  the  plaintiff  is  en- 
titled to  recover  in  lull  as  claimed.  The  exceptions 
open    the   case. 

The  act  of  1865,  ch.  15,  sec.  2  (Rev.  Code,  sec. 
4927  6),  provides  as  follows:  "It  shall  be  the  duty 
of  each  conductor  or  oth^  employee  on  any  railroad 
in  this  State  to  announce  in  loud,  distinct  words,  for 
■each  passenger  car,  the  stopping  place,  station,  depot'  or 
town  at  which  each  car  or  passenger  train  stops,  or 
:shall  be  detained  for  any  purpose,  and  also  the  time 
such  car,  or  passenger  train    will   stop   or   be   detained." 

The  next  section  is:  "Every  railroad  company  shall 
-cause  such  passenger  car  to  be  well  supplied  with  pure 
and  wholesome  water,  and  in  cool  weather  have  each 
passenger  car  provided  with  comfortable  fires,  and  at 
night  furnished  with  sufficient  light  for  the  use,  com- 
fort and   convenience   of  the   passengers." 

The  next  section  is:  "Upon  failure  of  any  rail- 
road company,  during  any  trip  of  the  passenger  cars, 
to  comply  strictly  with  any  of  the  provisions  of  the  pre- 
ceding sections  of  this  act,  then  such  railroad  company 
^hall  forfeit  and  pay  the  sum  of  one  hundred  dollars, 
re<;overable  before  any  court  having  jurisdiction  thereof, 
one-half  to  be  paid  «to  the  person  suing,  and  the  other 
half  to   go   to   the  common   school    fund   of   the   State." 

The  action  was  brought  by  George  N.  Parks  against 
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the  Nashville,  Chattanooga  &  St.  Louis  Railway  to  re- 
<50ver  penalties  alleged  to  have  been  incurred  under 
the  foregoing  act,  for  the  failure  of  the  conductor  or 
■other  employee  of  the  company  to  announce,  on  its 
passenger  trains,  at  the  Paducab  junction,  a  stopping 
place  of  such  trains,  the  station  and  the  time  the  train 
would  stop  or  be  detained.  The  declaration  contained 
240  counts,  each  for  a  separate  penalty  for  a  distinct 
failure  of  duty.  The  defendant  demurred  to  the  decla* 
ration,  assigning  as  causes  of  demurrer,  first,  that  the 
penalty  sued  for  was  unconstitutional,  and,  secondly, 
that  the  individual  conductor  or  employee,  upon  whom 
the  duty  of  performance  was  imposed  by  law,  could 
alone  be  held  responsible  for  the  penalty,  a  corpora- 
lion  aggregate  being  incapable  of  incurring  the  penalty, 
•or  being   sued   therefor. 

Although  the  first  section  of  the  statute  quoted 
above  imposes  the  duty  specified  by  it  upon  the  "con- 
ductor or  other  employee,"  while  the  next  section 
imposes  the  duties  specified  therein  upon  the  railroad 
-company,  yet  the  intention  of  the  Legislature  was  to 
require  certain  acts  to  be  done  for  the  comfort  and 
accommodation  of  passengers  on  railroad  trains,  and  to 
secure  their  performance  by  a  penalty  for  the  failure, 
to  be  sued  for  by  any  person  aggrieved  certainly,  and, 
perhaps,  by  a  common  informer.  The  regulations  pre- 
scribed are  within  the  police  power  of  the  Legislature, 
and  the  mode  adopted  for  their  enforcement  is  one 
well  known  to  the  common  law,  and  frequently  occur- 
ring in  our  statutes.  It  is  true,  the  penalty  is  usually 
im]X)sed   upon   the    person   who   is   required   to    perform 
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the  duty,  and  whose  delinquency  gives  the  right  of 
action.  Corporations  aggregate  can  only  act  through 
agents,  and  can  only  be  subjected  to  the  police  power 
of  the  State  in  this  mode  by  being  made  responsible 
for  the  default  of  their  servants.  Perhaps,  there  can 
be  no  reasonable  doubt  of  the  liability  of  a  corpora- 
tion or  superior  in  such  cases,  where  the  legislation 
is  remedial,  not  punitive,  although  the  subject  is  lefl 
in  much  obscurity  by  the  authorities.  The  case  before- 
us  may   be   decided   upon   well    recognized   principles. 

All  the  authorities  agree  that  statutes  like  the  one 
under  consideration  must  be  construed  strictly.  They 
further  agree  that  a  master  or  principal  may  be  made 
liable  for  a  reasonable  penalty  for  the  act  or  omission 
of  an  employee  or  agent  in  the  line  of  his  duty^ 
where  the  penalty  is  remedial,  not  punitive.  The  in- 
clination of  the  courts  is,  therefore,  to  construe  such 
statutes  as  remedial,  that  is  as  intended  to  redress  an 
.0U,.I  i.j„r,  wi.h  .  ™-  ,o  p»v..t  i«  r««r«.«, 
and  not  as  punitive,  that  is,  as  intended  to  punish 
whether  the  injury  has  accrued  or  not.  It  is  in  the 
latter  class  of  cases  that  the  gravest  doubts  have  been 
entertained  whether  the  principal  could  be  made  liable 
at  all  to  a  penalty  for  the  act  or  omission  of  the 
agent  or  employee:  Dichinaon  v.  Fletcher,  L.  E.,  9  C. 
P.,  1;  McCowii  v.  New  York  Central  Railroad  Company , 
50  N.  Y„  176. 

The  intent  of  the  Legislature  in  the  statute  before 
us  was  to  secure  certain  benefits  to  passengers  on  the 
railroad  trains.  It  was,  of  course,  never  intended  that 
a  penalty  should   be   incurred  if  in   fact  there  were  no 
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passengers  on  the  train^  or  in  a  car  of  the  train  in 
which  there  was  a  default.  And  a  failure  to  call  a 
station  at  which  no  passenger  intended  to  get  0%  or 
did  in  fact  get  off  could  do  no  harm^  and  would  be 
at  most  only  a  technical  breach  of  the  law.  If  the 
statute  be  construed  literally,  or  as  punitive,  there 
would  be  a  penalty  even  in  sitch  cases.  Penalties 
would  also  be  incurred  by  acts  of  inadvertence  or 
omissions  of  negligence  although  no  person  was  ag- 
grieved thereby.  And  if  each  default  gave  a  right 
of  action,  and  might  be  sued  upon  at  any  time,  the 
purpose  of  the  Legislature  would  be  lost  sight  of,  and 
the  act  be  perverted  and  made  punitive  instead  of 
remedial.  The  common  law  forbids  the  infliction  of 
penalties  or  punishment  more  than  once  on  the  same 
offender,  although  guilty  of  several  distinct  ofienses.  By 
that  law,  and  it  was  so  construed  in  this  State,  a  con- 
viction, judgment  and  execution  for  a  felony  not  cap- 
ital were  a  bar  to  all  other  indictments  for  felonies 
not  capital  committed  previously:  Crenshaw  v.  StatCy 
M.  &  Y.,  123;  1  Bish.  Cr.  Law,  sec.  1070.  And 
the  courts  have  been  always  opposed  to  the  enforce- 
ment of  penalties  except  to  the  extent  necessary  to 
secure  the  manifest  object  of  their  infliction.  For  this 
reason,  as  we  have  seen,  they  are  agreed  in  construing 
penal  statutes  strictly. 

The  act  before  us  gives  the  forfeiture  upon  the 
£Eiilure  of  any  railroad  company  to  comply  with  its 
provisions  ^Muring  any  trip  of  the  passenger  cars.^' 
Under  the  rules  of  construction  adopted  by  the  courts, 
there  would  be  only  one  penalty  for  each  trip.     The 
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Statute  does  not  in  so  many  words  give  the  right  of 
action  to  a  common  informer,  and  the  argument  is 
strongly  persuasive,  especially  in  view  of  the  amount 
of  the  penalty,  that  the  right  of  action  is  given  only 
to  a  passenger  aggrieved  by  the  default.  But  if  it 
be  conceded  that  a  qui  tarn  action  might  be  brought 
by  any  one,  the  statute  does  not  say  that  there  shall 
be  a  penalty  for  "  each  and  every  offense/^  In  the- 
absence  of  these  words,  it  seems  to  be  settled  that 
only  one  recovery  can  be  had  for  acts  or  omissions, 
in  violation  of  the  statute,  prior  to  the  commencement 
of  the  suit:  5  Wait's  Act.  and  Def.,  164.  The  reason 
is,  that  it  is  the  action  which  will  bring  the  default 
to  the  attention  of  the  corporation  or  party,  and 
secure  a  compliance  with  the  law.  And  it  is  the  per* 
formance  of  the  duties  imposed  which  enures  to  the- 
benefit  of  the  passengers,  on  whose  behalf  the  act  was 
passed.  A  different  construction  would  contravene  the 
legislative  intent,  leave  an  opening  for  the  perversion 
of  the  act,  and  make  a  statute  punitive  which  wa& 
intended  to  be  remedial. 

Accordingly,  under  a  statute  giving  a  penalty  against 
any  person  employing  another  to  act  as  a  pilot  wha 
has  no  license,  it  was  held  that  there  could  be  only 
one  recovery  against  the  defendant,  although  he  had 
employed  an  unlicensed  pilot  for  several  ships:  Stur^ 
gis  V.  Spoffordf  45  N.  Y.,  446.  The  same  ruling  waa 
made,  where  a  penalty  of  $60  was  given  against  any 
railroad  company  for  taking  more  than  a  fixed  rate 
of  fare:  Fisher  v.  New  York  Central  Railroad  Com- 
panyj  46  N.  Y.,  544.     "The  omission  from  the  statute 
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of  the  words  'for  each  and  every  offense/"  say  the 
court  in  that  case,  "shows  clearly  that  the  Legislature 
did  not  intend  to  open  the  door  to  a  practice  adopted 
in  a  case  originating  in  another  part  of  the  State, 
now  under  advisement  in  this  court,  of  opening  a  book 
account  of  penalties  accrued,  and  delaying  suit  for  a 
year,  when  such  penalties  amounted  to  between  twenty 
and  thirty  thousand  dollars.  A  construction  permitting 
this  would  defeat  the  intention  of  the  Legislature, 
which  was  to  suppress  the  extortion  by  prompt  pros- 
ecution, by  enabling  parties  to  forbear  suing  until  the 
aggregate  penalties  amounted  to  a  large  sum,  and  induce 
others  to  do  as  one  of  the  plaintiffs  in  one  of  the 
cases  now  in  judgment  was  honest  enough  to  testify 
he  did;  that  was,  to  abandon  other  business,  and 
spend  his  time  for  a  considerable  period  in  riding  back 
and  forth  from  Tonawonda  to  Buffalo  for  the  purpose 
of  earning  penalties." 

The  plaintiff  in  this  suit  has  brought  before  us  pre- 
cisely the  case  presented  to  the  court  of  Errors  and 
Appeals  of  New  York  under  a  similar  statute.  The 
decision  of  that  eminent  tribunal  commends  itself  to 
our  judgment  and  sense  of  justice.  To  allow  a  person 
to  open  a  book  account  of  penalties  at  an  insignificant 
way  station,  and  run  up  a  charge  of  $24,000  for  the 
fidlnre  of  the  conductor  to  announce  the  station,  or 
the  length  of  stay,  of  which  no  passenger  has  com- 
plained, would  shpok  the  conscience,  pervert  the  inten- 
tion  of  the  Legislature,  and  turn  a  remedial  into  a 
highly  punitive  statute.  It  would  be  a  literal  con* 
atruclaon    of   the    words    of   the    statute,   which   would 
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recall  the  similar  construction  bv  a  somewhat  famous 
judicial  tribunal  of  the  middle  ages  of  a  law  making 
it  a  capital  offense  to  shed  blood  in  the  street,  whereby 
an  unfortunate  leech  was  condemned  to  the  gallows 
for  bleeding  his  apoplectic  patient  on  the  side  walk 
where  he  had  dropped  down.  If  the  Legislature  had, 
in  the  act  before  us,  in  so  many  words  authorized 
what  the  plaintiff*  has  done,  without  any  notice  to  the 
company,  it  would  be  difficult  to  sustain  the  consti- 
tutionality of  the  statute.  For  the  effect  would  be 
the  imposition  of  an  excessive  fine:  Const.,  Art.  1, 
sec.  16.  But  the  Legislature  had  no  such  intention, 
and  we  shall  not  press  the  language  used  so  as  to  do 
indirectly  what  could  not,  perhaps,  -have  been  done 
directly.  The  statute,  both  upon  reason  and  authority, 
admits  of  a  different  construction.  We  are  of  opinion, 
therefore,  that  only  one  penalty  can  be  recovered  up 
to   the  bringing   of  the   suit. 

The  causes  of  demurrer  assigned,  strictly  speaking, 
do  not  cover  the  grounds  of  our  decision.  But  the 
statute  which  requires  that  demurrers  shall  state  the 
objection  relied  on  applies  equally  to  cases  at  law  and 
in  equity:  Code,  sec.  2934;  Kirhnan  v.  SnodgrcuSy  3 
Head,  370.  And  we  have  uniformly  held  that  when 
a  bill  contains  no  equity,  it  may  be  dismissed  although 
the  causes  of  demurrer  assigned  may  not  cover  the 
real  defects:  Ijine  v.  Farmer,  11  Lea,  568,  577.  We 
have  also  held  that  although  the  demurrer  be  insuffi- 
cient because  bad  in  part,  yet  upon  an  appeal  from 
the  ruling  of  the  court  on  the  demurrer  the  court 
would   determine  a  question   involved  in  the  suit  which 


APRIL  TERM,  1884. 


Parks  r.  Railroad  Company. 


would  greatly  narrow  the  contest,  and  tend  to  the 
speedier    termination    of  the    litigation:     Riddle   v.    Mot- 

0 

ley,  1  Lea,  468.  These  rules  equally  apply  to  an 
action  at  law,  the  statutes  regulating  the  demurrer 
and   the   appeal    being  the   same.  < 

The  exceptions  to  the  report  of  the  Referees  will 
be  sustained,  the  judgment  of  the  court  telow  reversed, 
and  the  cause  remanded  for  a  repleader  with  leave  to 
the  defendant  to  move  to  strike  out  all  the  counts  of 
the  declaration  except  one  to  be  selected  by  the  plain- 
tiff, and  with  directions  to  the  circuit  court  to  proceed 
in  accordance  with,  this  opinion  by  striking  out  the 
other  counts.  The  defendant  will  pay  the  costs  of 
this   court. 

TuRNEY,  J.,  delivered    the    following    opinion : 

This  action  involves  a  construction  of  three  con- 
aecative  sections  of  the  act  of  1865-6,  ch.  15,  brought 
into  the   Code  by   section   4927  a,  6,  c,  as  follows : 

"It  shall  be  the  duty  of  each  conductor  or  other 
employee  on  any  railroad  in  this  State  to  announce, 
in  loud,  distinct  words,  for  each  passenger  car,  the 
stopping  place,  station  or  depot,  or  town  at  which  each 
passenger  train  stops,  or  shall  be  detained  for  any  pur- 
pose, and  also  the  time  such  car  or  passenger  train  will 
stop  or   be  detsiined/' 

"Every  railroad  company  shall  cause  such  passenger 
car  to  be  "well  supplied  with  pure  and  wholesome 
water,  and  in  cool  weather  ha^e  each  passenger  car 
provided  with  comfortable  fires^  and   at  night  furnished 
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with    sufficient   light   for    the    use,   comfort    and    conve- 
nience of   the   passengers. 

"Upon  the  failure  of  the  railroad  company,  dur- 
ing any  trip  of  the  passenger  cars,  to  comply  strictly 
with  g^ny  of  the  provisions  of  the  two  preceding  sec- 
tions of  this  Act,  then  such  railroad  company  shall  for- 
feit and  pay  the  sum  of  one  hundred  dollars,  recov* 
erable  before  any  court  having  jurisdiction  thereof,  one- 
half  to  be  paid  to  the  person  suing,  the  other  half 
to   the   common   school   fund   of   the   State." 

To  correctly  get  at  and  understand  the  object  of 
the  Legislature,  it  is  necessary  to  keep  in  mind  the 
wording  of  this  statute  as  connected  provisions  through- 
out. It  applies  alone  to  ^^ passenger  trains J^  It  con- 
templates the  convenience  and  comfort  of  passengers 
only.  The  object  of  calling  the  names  of  depots, 
stations,  etc.,  can  reasonably  have  the  two  objects,  one 
to  keep  the  passenger  advised  of  the  fact  that  his 
destination  has  been  reached,  the  other  to  inform 
strangers  of  the  points  on  the  roads,  with  perhaps 
the  additional  purpose  of  advising  passengers  whether 
they  will  have  time  to  leave  the  cars  and  return  for 
a  continuation  of  the  trip.  Persons  not  passengers, 
and  not  desiring  to  be  so,  can  have  no  interest  in 
the  performance  of  or  the  failure  to  perform  the  du- 
ties defined.  Taking  the  entire,  law,  and  construing  it 
as  a  whole,  I  entertain  no  doubt  of  the  correctness 
of  this  construction.  Would  any  one  suppose  the 
Legislature  had  any  intention  to  provide  for  the 
oomfort,  thirst  or  warmth  of  one  who  might  be 
loitering  about    depots,    or    that  it  designed   to  furnish 
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such  an  one  lights  at  night  from  the  lamps  of  the 
train  ? 

The  term  'Uhe  person,'^  employed  in  the  third  sec- 
tion, relates  to  the  passengers^  and  means  the  passen- 
ger suing.  While  I  think  the  Legislature  possessed 
the  power  under  the  Constitution  to  pass  the  law,  I 
also  think  that  it  must  be  so  construed  as  to  be  con- 
fined to  its  effects  upon  passengers,  or  those  who  pro- 
pose to  be  such  in  good  faith,  and  for  the  purpose 
of  going  from  point  to  point  along  the  line  of  the 
particular  road  as  travelers,  and  not  to  include  such 
as  travel  solely  for  the  purpose  of  speculation  or  profit 
to  be  derived  from  eavesdropping  or  playing  the  parts 
of  spies  or  detectives;  and  that  therefore  the  party 
suing  must  show  that  he  was  or  intended  to  be  such 
passenger^  and  was  not  traveling  for  the  disreputable 
purposes  indicated^  and  did  not  enter  the  train  with 
a  view  to  them. 

The  declaration  should  aver  that  the  person  suing 
was  a  passenger,  or  purposed  to  be  one  at  the  time 
and  place  of   omission. 

Cooke,  Sp.  J.,  concurs  in   this  opinion. 

Fbeeman,  J.,  delivered  the  following  dissenting 
opinion : 

This  action  is  brought  by  plaintiff  to  recover  pen- 
alties imposed  by  act  of  1865-6,  for  fiiilure  of  the 
conductor  or  other  employee  of  the  company  to  an* 
nounce,  on  its  passenger  trains,  at  the  Paduoah  junc- 
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tion^  a  stopping  place  of  said  road,  the  station,  and 
the  time  the  train  would  stop,  or  be  detained.  The 
declaration  contained  240  counts,  each  for  a  distinct 
failure  of  duty.  The  defendant  demurred  to  the  dec- 
laration, and  stated  two  grounds  of  demurrer:  First, 
that  the  penalty  sued  for  was  unconstitutional;  and 
second,  that  the  person  upon  whom  the  duty  is  im- 
posed by  the  law  can  alone  be  held  responsible  for 
its  non- performance — a  corporation  aggregate  being  in- 
capable of  incurring  the  penalty  or  being  sued  there- 
for. The  demurrer  was  sustained  by  the  circuit  judge, 
and  the   defendant   appealed. 

The  Act  of  1865  is  one  of  a  series  of  acts  of 
our  Legislature  passed  under  the  police  power  to  reg- 
ulate the  conduct  of  railroads,  for  the  safety,  con- 
venience  and   comfort   of   the   traveling   public. 

The  first  section  requires  persons  who  sell  tickets  to 
passengers  at  any  station  to  open  their  offices  an  hour 
before  the  time  of  departure  of  trains,  and  for  fail- 
ure to  comply  with  this  requirement  the  delinquent  is 
subjected  to  indictment  or  presentment,  and  on  con- 
viction is  to  be  fined  not  less  than  twenty  nor  more 
than   fifty   dollars. 

Sec.  2,  Code,  sec.  49276  is:  '*It  shall  be  the  duty  of 
each  conductor,  or  other  employee  on  any  railroad  in 
this  State,  to  announce  in  loud  and  distinct  wordsy 
for  each  passenger  car,  the  stopping  place,  station  or 
depot  or  town  at  which  each  car  or  passenger  train 
stops,  or  shall  be  detained  for  any  purpose,  and  also 
the  time  such  car  or  passenger  train  will  stop  or  be 
detained.'' 
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The  next  provision  is  one  regulating  the  fires,  water 
and  lights  at  night  on   said   cars. 

The  next  section,  4927d,  is:  "Upon  failure  of  any 
railroad  company,  during  any  trip  of  the  passenger 
cars,  to  comply  strictly  with  any  of  the  provisions  of 
the  two  preceding  sections  of  this  act,  then  such  rail- 
road company  shall  forfeit  and  pay  the  sum  of  one 
hundred  dollars,  recoverable  before  any  court  having 
jurisdiction  thereof,  one-half  to  be  paid  to  the  person 
suing,  and  the  other  half  to  go  to  the  common  school 
fund   of   the  State/' 

This  statute  is  clearly  a  command  of  the  Legisla- 
ture, demanding  obedience  on  the  part  of  the  railroad 
companies,  and  if  within  the  constitutional  competency 
of  that  body,  it  is  to  be  construed  and  enforced  as 
any  other  enactment.  We  must  first  ascertain  its  mean- 
ing, and  then  see  that  it  be  enforced  as  enacted. 
That  meaning  is  to  be  ascertained  from  the  language 
used «  giving  it  the  fair  and  natural  construction  which 
the  words  usually  have  in  our  language.  There  is 
no  difficulty  in  doing  this  here,  as  there  are  no  words 
of   doubtful    import,  all  are   readily  understood. 

It.  is  clear  these  provisions  were  intended  to  be 
penal,  that  is,  the  money  to  be  paid  on  violation, 
when  suit  is  successfully  prosecuted,  was  intended  as 
a  punishment  for  the  breach  of  the  law.  It  is  cer- 
tain it  was  not  intended  to  be  compensatory  in  any 
sense,  because  an  arbitrary  amount  is  fixed  for  any 
case,  and  one-half  only  goes  to  the  party  suing,  the 
other  to  the  common   school   fund. 

What    then    is    the    meaning    of   the    provisions    of 
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section  4927  b  ?  It  requires,  in  plain  t^rms,  that  the 
conductor  or  other  employee  of  the  road,  shall  an- 
nounce, as  required,  for  each  passenger  car,  the  stop- 
ping place,  station  or  depot  at  which  each  car  or 
passenger  train  stops,  or  shall  be  detained  lor  any  pur- 
pose, and  the  time  such  train  will  stop.  This  is  too 
plain  to  be  misunderstood.  Whenever  a  train  stops 
at  a  station,  depot  or  town,  this  announcement  must 
he  made,  or  the  statute  is  not  obeyed.  It  is  vio- 
lated by  any  failure.  Such  violation  may  take  place 
at  any  station  on  a  trip  from  one  point  of  departure 
to  the  destination  of  the  train  where  the  train  mav 
stop.  Ordinarily  it  can  only  occur  on  the  same  trip 
but  once  at  the  same  station,  as  the  train  can  only 
pass  that  place  once  on  a  trip.  The  language  of  the 
-section  imposing  the  penalty  is :  "  Upon  failure  of  any 
railroad  company  during  any  trip  of  the  passenger 
cars  to  comply  strictly  with  any  of  the  provisions  of 
the  preceding  sections,  then  the  company  shall  forfeit 
and  pay  the  sum  of  one  hundred  dollars,  recoverable 
before  any  court  having  jurisdiction  thereof,  one- half 
to  be  paid  to  the  person  suing,  and  the  other  half 
to   go   to   common   school   fund.'' 

What  is  the  requirement  that  must  be  strictly  com- 
plied with?  The  conductor  or  other  employee  on  any 
railroad,  t8  to  announce  in  loud  and  distinct  words,  for 
eojch  passenger  car,  the  stopping  place,  station,  or  depot 
or  tovm,  at  which  each  car  or  passenger  train  stops, 
or  shall  be  detained  for  any  purpose,  and  also  the 
time  such  car  or  passenger  train  will  stop  or  be  de- 
tajned. 
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This  duty  is  so  plainly  written  there  can  be  no 
misunderstand ing  ir,  that  the  announcement  must  be 
made  of  *^the  stopping  place,  station,  or  depot  or 
town  at  which  each  car  or  passenger  train  stops." 
Whenever  a  place,  station,  depot  or  town  is  stopped 
at  by  a  car  or  passenger  train  the  duty  must  be  per- 
formed. To  comply  with  this  law  at  any  station 
where  such  stoppage  takes  place  the  announcement 
must  be  made.  This  is  too  clear  for  argument.  8up- 
|)Ose,  for  instance,  on  any  trip  from  one  point  to  an- 
other, at  one  half  the  stations  or  stopping  plac<^s  the 
announcement  is  made,  the  other  half  not,  it  cannot 
be  doubted  that  the  law  has  been  complied  with  half 
the  time,  and  the  other  half  has  been  violated — if 
six  stations,  the  law  will  have  been  complied  with 
three  times,  no  one  can  doubt — but  it  is  equally  cer- 
tain at  the  other  three  stations  has  not  been  obeved: 
campliance  and  non  compliance  are  precisely  the  oppo- 
sites  each  of  the  other — what,  if  done,  is  compliance, 
if   omitted,   is    non-compliance. 

When  is  the  penalty  or  forfeiture  incurred  ?  is  the 
next  question.  The  language  of  this  statute  must 
be  taken  in  its  ordinary  and  well  understood  meaning, 
and  when  this  is  seen,  it  must  be  held  to  be  the  in- 
tention of  the  Legislature,  and  so  enforced.  If  this 
be  not  the  rule  then  the  Legislature  may  .say  one 
thing,  and  the  <*c)urts  say  another,  and  the  citizen 
could  never  know  what  he  must  do  or  avoid  until 
the  courts   have   said    what   it   means. 

The  language  is,  and  the  mandate  is  unmistakable, 
"upon   failure    to     comply    strictly   with    any   provision 
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of  the  two  preceding  sectioDs,  (the  other  not  being 
before  us^  the  one  quoted  being  alone  involved),  then 
such  railroad  company  shall  forfeit  and  pay  the  sum 
of  one  hundred  dollars,  and  that  on  any  trip.  This 
is  as  plain  as  the  other.  It  is  the  moment  there  is 
a  failure  to  comply  strictly  the  forfeiture  is  incurred — 
then  the  right  accrues  to  some  one  to  sue.  There 
can   be   no   doubt   of   this   proposition. 

Now  suppose  a  failure  at  the  three  first  stations  on 
a  trip — at  the  first  a  passenger  stops  supposing  the 
train  will  remain  fifteen  minutes^  but  it  leaves  in  five, 
and  he  is  left.  He  immediately  sues  the  company  be- 
fore a  justice  of  the  peace/  and  so  on  at  each  sta- 
tion the  same  thing  occurs — what  shall  be  the  meas- 
ure  of  recovery?  Can  each  recover  the  hundred 
dollars?  If  so,  why?  Because  the  forfeiture  of  that 
sum  had  been  incurred  the  moment  the  act  is  not 
complied  with.  It  is  impossible  to  avoid  this  result 
unless  you  hold  that  the  first  man  that  sues  is  to  re-^ 
cover  one  hundred  dollars,  and  this  shall  cover  all 
subsequent  violations.  If  this  rule  be  adopted,  then 
how  far  shall  it  reach,  and  what  length  of  time  shall 
it   cover? 

If,  however,  all  three  can  recover,  that  is,  each  for 
a  single  completed  act,  then  we  are  compelled  to  say 
the  company  has  violated  the  law  three  times,  each 
failure  a  violation,  when  sued  for  the  act  by  different 
individuals  at  different  times,  and  as  any  man  can 
sue  for  the  penalty,  on  the  view  of  two  of  the  judges, 
my  brothers  Cooper  and  the  Chief  Justice,  why  one 
man    may    not    recover  on    different    causes    of   action 
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<x>mplete  of  themselves,  as  well  as  a  dozen  separate 
Individ  ualsy  is  what  I  am  unable  to  see,  even  should 
he  be  required  to  sue  in  separate  actions.  A  man 
has  six  different  notes  due  for  one  hundred  dollars 
eaoh.  If  he  assigns  them  to  six  di^erent  men,  each 
may  sue  on  the  note  he  has,  because  it  is  a  complete 
<»use  of  action.  But  the  theory  of  my  brother  Cooper, 
if  applied  to  such  a  case,  would  hold  that  if  he  sued 
himself  he  could  only  recover  on  one  note,  and  the 
others  be  for  nothing  held.  I  know  my  brethren 
would  not  hold  this,  but  the  logic  of  the  opinion 
involves  it,  or  else  you  must  show  an  element  differ- 
entiating the  case  before  us  from  the  one  supposed. 
None  oan  fitirly  be  shown,  as  I  think.  The  note  is 
but  an  obligation  to  pay,  say  one  hundred  dollars, 
and  gives  a  completed  right  to  that  sum  in  the  holder, 
because  the*  law  will  enforce  it,  and  gives  the  right 
of  recovery  on  it.  The  same  ^is  the  case  here,  the 
law  gives  the  right  to  recover  one  hundred  dollars 
for  each  failure  to  comply  with  the  statute.  It  is 
to  be  recovered  as  penalties  are  recovered  by  the  old 
action  of  debt  at  common  law,  with  us  in  both  cases, 
on  the  statement  and  proof  of  the  facts  of  the  case, 
ahowing  the   legal   right. 

Let  us  look  for  a  moment  at  the  principle  held 
foy  the  opinion  of  my  brethren  Cooper  and  Deaderick, 
as  given  in  the  syllabus  of  his  opinion,  drawn  by 
Judge  Cooper:  It  is,  "under  the  act  of  1865,  (Rev. 
Code,  sec.  4927  6,  c  and  d),  which  makes  a  railroad 
company   liable  to   forfeit  and    pay  a   penalty  of  1(100 

upon  a   failure  of   the    company,   during    any   one  trip 
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of  the  passenger  cars,  to  announce  the  stopping  place 
or  station  at  which  the  train  stops,  only  one  penalty 
can  be  recovered  up'  to  the  time  of  bringing  the  suit/^ 
That  is  to  say,  only  one  penalty  can  be  recovered  for 
two  hundred  and  forty  failures,  as  in  this  case.  But 
in  this  case  the  judgment  is  that  he  may  recover  one 
hundred  dollars,  and  may  select  any  one  count  of  his 
declaration,  and  recover  on  that  if  he  prove  his  case. 
I  submit  that  if  any  plain  man  should  read  the 
statute,  and  then  what  is  thus  held,  if  he  would  not 
be  compelled  to  conclude  that  in  this  case  the  Legis- 
lature had  enacted  one  thing  and  the  court  another. 
To  test  this:  if  under  the  common-law  doctrine  of 
implied  repeals  of  statute,  by  approximately  enacting 
a  di£ferent  rule,  the  Legislature  had  enacted  that  for 
every  failure  to  announce  the  station  where  a  train 
stops  on  a  trip  the  company  shall  forfeit  and  pay  one 
hundred  dollars  to  whoever  shall  sue  for  the  same, 
and  then  a  subsequejat  Legislature  should  enact  a  law, 
^^  Be  U  enacted,  eto.,  that  hereafter  when  a  railroad 
company  shall  fail  on  any  trip  to  announce  the  sta- 
tion whenever  the  train  shall  stop,  that  one  hundred 
dollars  shall  be  forfeited,  and  recovered  by  whoever 
may  sue,  and  this  shall  be  for  all  failures  incurred 
before  bringing  suit,'^  if  the  latter  statute  would  not 
be  a  repeal  of  an  essential  feature  of  the  former? 
If  not,  it  is  because  the  language  of  the  statute  can- 
not be  antagonized  or  inconsistent  with  another,  as  I 
think.  My  learned  brethren  see  clearly,  no  doubt, 
the  grounds  of  these  views,  but  I  am  unable  to  make 
consistency   with   the  statute  out   of   these. 
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The  lotrical  result  of  this  opinion  is,  that  a  hun- 
dred violations  of  the  requirement  of  the  statute,  or 
rather  two  hundred  and  forty,  as  in  this  case,  only 
incurs  one  penalty,  where  one  man  sues  for  the  fail- 
ure to  comply  with  the  statute.  Concede  that  as  now 
settled,  and  I  &sk,  how  will  it  be  if  two  hundred  and 
forty  men  should  each  sue  in  separate  cases?  Again, 
how  is  it  that  one  case  of  violation  to  be  selected  by 
plaintiff,  and  he  recover  for  that.  Is  that  one  vio- 
lation any  more  heinous  than  the  other  two  hundred 
and  thirty-nine?  If  so,  why  and  how?  Shall  one 
violation  give  a  penalty  of  one  hundred  dollars,  and 
two   hundred   and    forty   no    more? 

But  the  result  of  that  opinion  goes  even  further 
necessarily,  for  it  involves,  and  .it  cannot  be  avoided 
or  evaded,  the  proposition  that  these  separate  violations 
may  occur,  and  did  in  this  case  necessarily  occur,  on 
separate  trips  of  the  trains,  for  the  train  could  ouly 
pass  and  stop  once  on  each  trip,  or  on  a  8i"gle  tri[>, 
and  80  we  have  the  statute  practically  to  moan  that 
the  railroad  companies  may  violate  the  statute  every 
day  in  the  year,  or  even  for  five  years,  for  if  two 
hundred  and  forty  times  incurs  but  one  penalty,  a 
thousand  would  incur  no  more,  and  yet  pay  only  one 
hundred  dollars,  certainly  iu  the  case  where  one  man 
shall  sue  for  the  violations,  or  how  it  would  be  if  a 
man  should  sue  in  each  case,'  I  am  not  able  to  say, 
and  think  my  brethren  will  find  it  difficult  to  tell. 
One  violation  incurs  the  same  penalty  as  two  hundred 
and  forty,  and  of  necessity  it  follows  a  thousand  would 
give  the  same   result.       The   result  is,   as   I  think,   the 
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statute  is/  practically  repealed.  It  might  be  interest- 
ing to  settle  the  question  suggested  as  to  what  would 
be  the  result  if  a  separate  person  should  sue  for  each 
violation  or  failure  :o  comply  with  the  law.  As  to 
the  New  York  cases  cited,  I  have  but  to  say  that 
the  case  of  FisJier  v.  New  York  Otrdral  Railroad^  46 
N.  Y.,  644-8,  I  have  examined,  and  I  see  no  simi- 
larity in  the  two  statutes,  nor  objects  and  purposes. 
The  opinion  of  the  court  in  that  case,  as  expressed 
in  the  reasoning  of  the  judge  on  such  a  case  as  is 
now  under  consideration,  sustains  precisely  the  views 
I  have  maintained,  for  which  numerous  cases  are  cited. 
The  statute  involved  was  held  to  be  a  remedy  given 
to  encourage  parties  to  sue  who  had  been  compelled 
to  pay  over  fare,  and  the  fifty  dollars  compensation 
to  encourage  suit  for  this  purpose.  No  such  feature 
is  found  in  this  statute,  no  such  purpose  to  be  sub- 
served. 

I  have  only  to  say,  that  with  proper  deference  and 
respect  for  the  courts  of  a  sister  State,  they  are  no 
authority  when  I  am  called  on  to  construe  an  act  of 
my  own  State  Legislature,  if  they  require  me  to  dis- 
regard the  plain  language  of  that  body.  If  any  thing 
in  the  cases  cite<l  does  sustain  the  view^combatted,  (as 
I  do  not  think  they  do  when  taken  in  connection 
with  the  cases  then  under  consideration)  they  are  sim- 
ply unsound ;  my  judgment  does  not  approve,  and  I 
am  compelled  to  stand  by  my  own  opinion.  The 
<x>nsideration  that  I  h:ive  felt  of  most  weight  in  this 
case  is,  that  so  far  as  the  plaintiff  is  concerned  there 
is   no   merit   in   it,   and   a   large  recovery  would  be  had 
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on  my  view  of  the  law.  But  the  answer  is,  that 
there  is  no  merit  in  the  same  sense  in  any  case  where 
a  common  informer  sues,  as  in  all  cases  of  a  ^t  tam 
action.  But  'this  consideration  loses  all  its  force  when 
we  remember  that  no  penalty  can  ever  be  recovered 
if  the  law  has  not  been  violated.  The  violation  is 
the  act  of  the  defendant,  and  why  a  railroad  corpo- 
ration shall  violate  a  plain  law,  and  then  not  pay  the 
penalty  imposed  by  law,  and  to  the  party  the  law 
gives  that  penalty,  I  do  not  •  see.  If  the  party  fails 
to  prove  a'  violation,  he  will  pay  costs  and  attorney's 
fees  for  his  pMns.  If  he  proves  the  violation,  then 
the  recovery  is  legally  due,  and  I  will  give  it.  If 
the  statute  is  not  a  good  one  let  the  Legislature 
change  or  repeal  it.  But  until  then  it  must  be  en- 
forced^ or  the  law  of  the  land  is  trampled  under  foot. 
I  cannot  assent  to  such  a  result — whether  the  amount 
be  great  or  small — nor  does  this  affect  the  proper 
legal  result  the  weight  of  a  feather.  I  but  add,  that 
I  am  equally  clear  that  the  demurrer  does  not  raise 
the  question  on  which  the  court  has  acted,  and  that 
we  ought  not  to  have  decided  any  thing  except  what 
the  court   below   had  ruled  on. 

A  word  only  as  to  the  view  maintained  by  Judges 
Tnrney  and  Cooke.  It  is,  as  I  understand  it,  that 
the  penalty  is  given  for  the  benefit  of  the  passengers 
on  the  cars  alone — certainly  that  none  but  a  passenger 
oan  sue.  This  mast  go  on  the  idea  that  the  paissen-* 
ger  who  is  inconvenienced  by  the  fie^ilure  to  comply 
with  the  regulations  required  by  the  statute,  is  wronged^ 
and  has  his  remedy  to  redress  this  wrong.      But  it  i» 
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.also  held  that  only  one  can  aue^  and  not  every  pas- 
senger, or  every  one  injured.  The  last  would  have 
led  to  consequences  that  could  not  be  justified — that 
is,  if  any  passenger  could  sue.  It  might  be  worse 
than  the  present  case  on  the  companies.  This  view 
seems  to  me  not  sustained  either  on  principle  or  from 
the  language  of  the  statufe.  The  language  is,  the 
company  f.iiliuc;  to  comply  "strictly  with  the  provis- 
ions," shall  forfeit  and  pay  the  sum  of  one  hundred 
dollars,  recoverable  before  any  court  having  jurisdiction 
thereof,  one  half  to  be  paid  to  the  person  suing,  and 
the  other  half  to  go  to  the  common  school  fund  of 
the  State."  How  this  language  is  to  be  limited  so 
that  only  a  passenger  can  sue,  I  am  unable  to  see. 
The  statute  is  either  a  penal  one,  or  is  intended  to 
be  compensatory  to  passengers  injured.  If  penal,  then 
it  would  be  u  requirement,  as  I  think,  never  heard 
of  before  in  such  a  statute,  that  only  a  passenger  on 
the  train  should  be  entitled  to  enforce  it.  They  gen- 
erally would  be  the  persons  least  likely  ever  to  do 
so  of  all  others,  as  such  passenger  would  not  probably 
live  at  or  desire  to  remain  at  the  station  long  enough 
to  prosecute  such   a  suit. 

But  if  it  be  compensatory,  which,  I  take  it,  is 
the  view  underlying  the  opinion — then,  on  what  prin- 
ciple it  can  be  given  to  only  one  man  is  beyond  my 
ken  to  see.  Who  shall  it  be?  The  first  man  that 
sues?  It  may  be  he  is  the  man  not  injured  in  the 
slightest.  The  station  may  be  his  home,  and  he  ready 
to  step  out  without  notice.  But  why  the  first  man 
that  sues  shall   be  alone    entitled    to    compensation   for 
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a  wrong  equally  affecting  all  the  other  passengers  de- 
siring to  stop  at  that  station,  it  would  be  difficult  to 
see.  Why  the  compensation  should  be  just  one  hun- 
dred dollars,  one-half  to  the  first  man  that  sues,  and 
the  other  to  the  common-school  fund,  is  still  more 
difficult  to  see.  The  "  common-school  fund,^'  I  take 
it,  is  not  likely  to  be  injured  by  any  failure  to  com- 
ply with  the  requirements  of  the  statute — why  give 
compensation   to   it?    It   is   not  a  passenger, 

I  only  add,  that  it  is  obvious  the  views  of  the 
two  opinions  are  entirely  antagonistic  to  each  other. 
The  one  holds  the  statute  penal,  the  other  compensa- 
tory. If  the  first  be  correct,  the  difficulty  is,  why 
confine  the  right  to  sue  to  a  passenger?  If  the  lat- 
ter, then  why  to  the  first  man  that  sues,  and  give 
half  the  recovery  to  the  "  common-school  fund "  that 
is  entitled  tp  no  compensation,  and  then  only  allow 
compensation  to  one  man,  while  others  equally  injured 
go  uncompensated? 

For  these  reasons  I  am  compelled  to  dissent  from 
both  views. 
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f 

■  Geoboe  Kennedy  v.  Mary  R.  Kennedy. 

KaCOBDe  OF  Gottbt.  Duty  of  elerk.  The  clerk  is"  the  legaJ  custodian  of 
the  records  of  his  court,  and  should  preserve  them  intact;  and  i^ 
in  fact  the  record  has  been  altered  improperly  in  any  respect,  his 
duty  is  to  certify  the  record  as  it  originally  existed,  ignoring  the 
change. 


FROM   HENRY. 


Appeal  in   error  fr#m   the     Circuit   Court  of  Henry 
county.      C.  Aden,  J. 

Cole  &  Sweeney  and  £.  K.  Ward  for  plaintiff. 

for  defendant. 

CoOPBBi  J.,   delivered  the   opinion  of  the  court. 

The  transcript  of  the  record  originally  filed  in  this- 
case  included  a  bill  of  exceptions  which  did  not  show 
that  it  contained  all  the  evidence.  The  clerk  of  the 
court,  who  made  out  and  certified  the  transcript,  em- 
bodied therein  a  statement  that  the  bill  of  exceptions 
on  file  in  his  office  did  have  at  the  end  of  it  the 
usual  formula,  ^Hhis  was  all  the  evidence  in  the  cause,"* 
but  that  these  words  had  been  put  there  by  the  judge 
of  the  court  afler  the  adjournment  of  the  term  at 
which  the  suit  was  tried.  Upon  an  oral  suggestion 
of  diminution  made  by  the  defendant's  counsel,  the 
usual  general  order  for  a  more  perfect  record  was- 
m^e.      In  response  to  this  order,  the  clerk  has  sent 
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up  the    bill    of    exceptions   with    the    above    clause   in- 
serted  at  the  end. 

The  clerk  is  the  legal  custodian  of  the  records  of 
his  court^  whose .  duty  is  to  preserve  them  if  possible 
from  all  alteration  or  addition.  If  in  fact  they  have 
been  changed  in  any  respect  improperly,  his  duty  is 
to  certify  the  record  as  it  originally  existed,  ignoring 
the  changes.  The  power  of  the  judge  over  the  re- 
cord ceases  upon  the  adjournment  of  the  term,  and 
he  has  no  more  authority  than  any  third  person  to 
make  any  alteration  or  addition.  He  cannot  even  sign 
a  bill  of  exceptions  afler  the  adjournment  of  the  term, 
although  the  signature  may  have  been  inadvertently 
omitted:  Jones  v.  Bureh,  3  Lea,  747.  If,  therefore, 
the  clause  in  question  was  added  after  the  adjournment 
of  the  term,  the  clerk  acted  properly  in  omitting  it, 
and   his  first  transcript   was  correct. 

In  view  of  the  facts,  and  that  the  clerk  may  have 
been  misled  by  the  general  order  made  upon  the  sug- 
gQ8tion|^of  diminution,  we  think  that  between  the  two 
records  sent  up,  the  first  transcript  should  be  taken 
at  present  as  the  true  record,  but  with  leave  to  the 
oounsel  of  the  appellant  to  renew  his  suggestion  of 
diminution  upon  satisfying  us  that  he  has  good  ground 
for  insisting  that  the  clause  in  controversy  was  a  part 
of  the  record  at  the  adjournment  of  the  trial  term. 
An  order  to  this  effect  will  be  entered  on  the  min- 
utes, and  a  copy  of  it  sent  to  the  appellant's  counsel 
by  mail. 
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D.  W.  Lake  and  Wipe  v.  J.  S.  McDavitt  d  ai. 

1.  JuBiSDicnoN,  County  Court.  Minors.  The  juriBdiction  of  the  county 

court  over  infants  and  their  estatefl,  and  over  the  appointment  and 
removal  of  guardians^  is  purely  statutory,  and  to  that  extent  the  ju- 
risdiction of  the  chancery  court  is  concurrent. 

2.  Jurisdiction,  Chancery  Court.    ^Siame.    The  court  of  chancery  is  a 

superior  court,  possessing  a  common  law  jurisdiction  over  infants 
and  their  estates,  in  addition  to  the  jurisdiction  conferred  by  statute, 
and  may  take  control  of  an  infant's  property,  and  in  the  absence  of 
a  general  guardian,  appoint  a  limited  guardian  of  the  person  or 
estate,  or  a  custodian  or  receiver  of  the  property. 

3.  Guardian,  General.    Duties.    But  the  general  guardian  of  our  stat- 

utes, who  is  required  to  give  a  personal  bond  with  good  security 
for  the  performance  of  duty  and  protection  of  the  ward,  is  always  to 
be  preferred,  and  whenever  appointed  is  entitled  at  once  to  demand 
and  receive  the  pt-operty  of  the  ward  from  the  chancery  court,  or  its 
special  appointee. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.   McDowell,  Ch. 

Harris,  Turley  &   Freeman  for  complainauts. 

Craft  &  Cooper  for  defendants. 

Cooper,  J.,  delivered  the  opinion  of  the  court. 

On  April  16,  1883,  Thomas  B.  Turner  died  intes- 
tate, leaving  five  children  all  under  age,  but  the  oldest 
of  whom  is  the  wife  of  complainant,  D.  W.  Lake. 
The  defendant,  J.  S.  McDavitt,  became  administrator  of 
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the  estate.  The  intestate,  in  addition  to  the  realty  de- 
scribed in  the  bill,  left  a  large  personal  estate  of  over 
1100,000,  consisting  of  choses  in  action,  stocks  and 
bonds.  Of  the  stocks  and  bonds,  there  are  $30,000 
of  stock  in  the  Union  and  Planters'  Bank;  $12,000 
of  stock  in  the  Phoenix  Insurance  Company,  and  $15,000 
bonds  of  the  Mississippi  &  Tennessee  Railroad  Com- 
pany. There  has  been  no  settlement  of  the  admin- 
istration as  yet.  This  bill  was  filed  April  26,  1884, 
by  Lake  and  wife  against  McDavitt,  as  administrator, 
and  the  infant  children  of  the  intestate^  stating  that 
owing  to  the  amount  of  the  personal  estate,  and  the 
bond  required  by  law,  no  person  can  be  found  who  is 
willing  to  become  guardian  of  the  infantas,  and  that 
the  bond  of  the  public  guardian  is  inadequate  to  cover 
the  estate.  The  bill  further  avers  that  the  complainants 
are  the  nearest  of  kin  of  the  infant  defendants,  who  are 
living  with  them,  and  the  only  relations  of  the  infants 
in  this  State  to  whom  they  can  look  for  the  care  and 
protection  of  their  interest  in  this  matter.  The  bill 
further  states  that  the  stocks  and  bonds  mentioned  are 
safe  and  valuable  investments,  and  that  they  might  be 
80  placed  in  the  custody  and  control  of  the  court  as 
to  secure  their  safe  keeping,  without  danger  of  their 
transfer^  and  that  the  monies  of  the  estate  as  they 
come  in  might  be  invested  under  the  orders  of  the 
court.  It  is  then  suggested  that,  if  this  plan  should 
be  adopted,  the  complainant,  D.  W.  Lake,  believes,  if 
appointed  guardian,  that  he  could  give  bond  sufficient 
to  cover  the  income  of  the  wards,  and  as  much  of 
the  corpus  as   might  be  on   hand   at  any   one   time  for 
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investmeDt.  The  complainant  «cld8  that  he  does  not 
seek  the  appointment,  and  is  willing  the  court  may 
select  any  other  suitabte  person  who  will  become 
guardian.  The  bill  i^  filed  that  the  court  may  take 
control  of  the  property  of  the  infants^  and  that  the 
settlement  with  the  administrator  may  be  had  in  the 
court. 

The  infants  were  brought  into  court  by  service  of 
process,  and  put  in  a  formal  answer  by  guardian  ad 
litem  appointed  by  the  court.  The  defendant,  McDavitt, 
filed  an  answer  admitting  the  facts  to  be  as  set  out  in 
the  bill.  He  pleads,  however,  that  the  chancery  court 
has  no  jurisdiction  to  grant  the  relief  sought,  and  that 
the  jurisdiction,  if  it  exists  any  where,  is  in  the  probate 
court  of  Shelby  county.  And  he  adds  that  the  probate 
court  has  already  claimed  and  exercised  the  jurisdiction 
in  the  case  of  the  children  of  one  James  S.  Houck, 
deceased,  of  whose  children  his  own  intestate,  Thomas 
fi.    Turner,     was    testamentary    guardian,     as    well    as 

executor    of   their    father's,  will.       And    the  defendant 

•  .'i 

appends  a  transcript  of  the  proceedings  of  the  probate 
court  in  that  case  as  an  exhibit  to  his  answer.  He 
asks  the  protection  of  the  court  against  an  improper 
exercise  of  jurisdiction. 

The  chancellor,  upon  final  hearing  without  any  proof 
except  the  exhibits,  or  reference,  was  of  opinion  that  he 
had  jurisdiction  of  the  cause,  and  so  decreed,  assuming 
the  custody  and  control  of  the  persons  and  estates  of  the 
infant  defendants.  He  appointed  D.  W.  Lake,  upon  bis 
giving  bond,  with  two  approved  sureties,  in  the  penalty 
of  $25,000,  conditioned    as    required    by   law,  guardian 
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of  the  persons  of  the  infants,  and  of  such  pirts  of 
their  estate  as  is  placed  in  his  hands  by  the  decree, 
or  by  any  subsequent  decree  made  in  the  cause.  The 
decree  provided  that  the  amount  of  the  bond  should 
be  subject  to  the  control  of  the  court,  and  might  be 
changed  at  any  time  so  as  to  protect  that  part  of 
the  estate  of  the  ward  in  the  guardian's  hands.  «  The 
guardian  was  to  act  under  the  instructions  of  the  court, 
and  to  be  amenai>le  to  its  orders,  and  was  required 
to  make  reports  to,  and  settlements  with  the  court. 
The  court  then  fixed  a  reasonable  amount  of  money  to 
be  paid  by  the  administrator  to  the  guardian  for  each 
of  the  wards.  From  this  decree,  except  so  much  of 
it  as  required  the  administrator  to  pay  the  amount 
ordered  for  the  .support  of  the  infants,  the  adminis* 
trator  appealed. 

The  Code,  sec.  2493,  is:  "The  county  court  shall 
have  full  power  to  take  cognizance  of  all  matters  con* 
e<>rning  minors  and  their  estatep;  and,  whenever  it  ap- 
pears necessary,  shall  appoint  a  guardian  for  every  infant 
within  its  jurisdiction;  but  the  powers  of  the  chan- 
-cery  court  over  such  estates  are  not  hereby  abridged." 
By  the  Code,  sec.  4299,  the  chancery  court  is  vested 
with  jurisdiction,  concurrent  with  the  county  court,  of 
the  persons  and  ej<tate  of  infants,  and  of  the  appoint- 
ment and  removal  of  guardi;m«».  And  by  the  Code, 
4iec.  4279,  *'the  chancery  courts  shall  continue  to  have 
all  the  powerr,  privileges  and  jurisdiction,  ])roperly  and 
rightfully    incident    to   a    court    of    equity    by   existing 

laws." 

The    jurisdiction    of    the   county  court   over   infants 
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and   their   estates,   and   the  appointment  and  removal   of 
guardians,    although    general,   is   purely   statutory.      To 
that   extent   the  jurisdiction    of  the   chancery  court  over 
the  same   matters   is  concurrent  with  the  jurisdiction   of 
the   county   court.       The   use   of  the   word  ^•excluHive" 
in   speaking   of  the  jurisdiction   of  the   county   court  in 
the   matter    of    appointing    and     removing   guardians   is 
manifestly   an   inadvertence   in   the   opinion   in    Webb  v. 
trittSy   8  Baxt.,   218,   if    the    word    is   not   a   misprint, 
as   it   probably   is.       But  the   chancery   court   is,  in  ad- 
dition,   vested    with     "all    the    powers,    privileges  and 
jurisdiction    incident   to   a    court   of    equity   by   existing 
laws,''    that    is    by   the    statutoiy   and  common   law  of 
the   State.      It  is  a  superior  court  as  contradistinguished 
from   a  court  of   peculiar,   special   and   limited  jurisdic- 
tion:    Hopper  v.    Fishes*,   2   Head,    254.       It    possesses, 
except   where  changed  by  statute^  the  jurisdiction  which 
was   exercised   by  the   Lord   Chancellor  of  England,   as 
an    equity  judge,    denominated    his    extraordinary  juris- 
diction:    Oakley  v.    MitcheU,   10   Hum.,  254;     Cfreen  v. 
AUen,   5   Hum.,    170;     Ft^anklin  v.   Armfieldy   2   Sneed, 
306;     2   Sto.    Eq.    Jur.,    sec.    1335.       The   jurisdiction 
extends  to  the  case   of  the  person   of  the  infant  so  fiir 
as    necessary    for    his    protection    and    education;    and 
to    the    care    of    the    property   of    the    infant,    for    its 
due   management   and    preservation,    and    proper    appli- 
cation   for    his     maintenance:      2    Sto.    Eq.    Jur.,    sck). 
I34i.     There  can  be  no  doubt  of  the  jurisdiction  of  the 
chancery     court    to    take    control    of   the    persons    and 
property   of    the    infants    in    this    case,    and    to   make 
the    appointment    of    guardian    as    was    done,   or  of   a 
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suitable     receiver    or    custodian     in    the    absence    of    a 
guardian. 

There  is  some  doubt  whether  the  bill  which  has 
been  filed  is  in  the  name  of  the  proper  parties.  The 
bill  ought^  perhaps,  to  have  been  in  the  name  of  the 
infants  by  their  next  friend,  for  then  thei-e  would  be 
some  person  responsible  for  the  propriety  of  the  action^ 
and  the  truth  of  the  facts:  DeCofta  v.  MeUishy  2 
Swanst.,  533.  And  is  properly  against  the  person  in 
possession  of  the  infantas  property :  Johnstone  v.  BeaUiey 
10  CI.  &  F.,  42.  But,  inasmuch  as  the  complainant 
suggests  his  own  appointment  as  guardian,  it  may, 
under  our  practice,  be  treated  as  a  petition  for  that 
purpose. 

It  is  proper  to  add  that  the  general  guardianship 
of  our  statutes,  based  upon  a  personal  bond  in  double 
the  amount  of  the  ward's  personal  property  and  income^ 
IB  always  to  be  preferred  to  any  form  of  limited 
guardianship  by  the  chancery  court,  and  the  last  must 
always  give  way  to  the  other.  If  at  any  time  a  general 
guardian  for  these  infants,  or  any  of  them,  shall  be 
appointed  accordingly,  such  a  guardian  will  be  entitled 
to  demand  and  receive  the  property  of  the  ward  from 
the  chancery  court  or  its  limited  appointee.  The  county 
court  has  no  power  to  appoint  any  other  than  a  gen- 
eral guardian.  The  decree  of  the  chancellor  will  be 
affirmed,  and  the  cause  remanded.  The  costs  of  this 
court  will  be  paid  by  the  defendant,  McDavitt,  as  ad- 
ministrator, and  will  be  allowed  him  as  a  credit  in 
his  settlement  of  the  interests  of  the  infants  in  the 
estate. 
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Memphis  City  Railway  Company  v.  John  Logue, 

Administrator. 

Damages.  Charge  of  court.  In  an  action  for  the  recovery  of  damages 
for  a  personal  injury  against  a  street  railroad  company  the  court 
charged  as  follows:  "It  is  the  duty  of  the  defendant  to  furnish 
lights  on  its  cars  at  night  such  as  will  enable  its  drivers  to  see  ob- 
jects ahead  on  the  track,  with  the  aid  of  the  street  lights,  in  time  to 
avoid  an  accident.''    Held,  erroneous. 


FROM  SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county.      J.  O.  Pierce,  J. 

Georoe  Gillham   for   Railway   Company. 

Taylor  &  Carroll  for  Logue. 

Cooper,   J.,  delivered   the  opinion   of  the  court. 

Action  of  damages  brought  by  Logue,  as  admin- 
istrator of  Posey  Webb,  deceased,  against  the  railway 
company  for  injuries  to  the  intestate  by  one  of  the 
<K>mpany's  street  cars  resulting  in  her  death.  The 
verdict  and  judgment  were  in  favor  of  the  plaintiff 
below,  and  the  company  appealed  in  error.  The  Ref- 
erees report  in  favor  of  affirmance.  The  exceptions 
of  the  company  to  the  report  are  directed  to  alleged 
errors   in   the  charge  of  the   trial  judge. 

The  railway  company  owns  and  operates  a  street 
railroad   in   Memphis,   the  cars   being   drawn   by    horses 
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or  mules.       The     intestate    of   Logue,    a   colored   child 
of   the   age   of  two   years   and  nine   months^    was  killed 
by   one   of   these   cars   on    the   night  of   June  22,  1881^ 
about  eight   o'clock   in    the    evening.       The    night   was 
dark,    making   it  difficult   to   see   a   small   object   on  the 
track,   even    at    the    distance  of   a    few    feet,   although 
larger   objects,   such   as  a  man  pushing  a  baby-carriage, 
could    be   seen     much    further   off.       The    father   of   the 
intestate  had    put   a   younger    baby   in   a   baby-carriage, 
and   trundled   the    carriage    along   the   track.       The   in- 
testate  followed   the   father,  and,   although  ordered  back 
by   him,   got    upon   the    railway.       She   was   dressed   in 
dark    colored    clothing.       The    company's    car    was   the 
common    street    car    properly   equipped    with   lamps    on 
the   front  end,   such    as   are   used  on   all  the  street  cars 
of   the    city,   lighted    and    burning.       The    driver    wad 
standing    on    the    front    platform    in    his   proper   place, 
holding   the    reins    in  -  one    hand,    and    with    the  other 
hand   on   the   handle   of    the    brake.       He    was   looking 
ahead,   and    saw   the    father    of   the   intestate    with   the 
Iwby- carriage,   but  did   not   see   the   child    until   he   no- 
ticed  the  mules   veering   to    one    side,   and    then  saw   a 
crawling  object   without   being   able   to   distinguish  what 
it  was.       He    immediately    reined     up    the    mules,   put 
on  the  brakes,   and  stopped  the  car   in  time  to  prevent 
the    wheel    passing    over    the    child,    the    injuries   from 
which    it   died    being    probably   inflicted    by    the   single- 
tree  and   the    brake. 

The   part  of   the   charge    principally   excepted    to    is 
this:     '^It    is    the    duty    of   the   defendant    to    furnish 
3— VOL.  13. 
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lights  on  its  cars  at  night,  such  as  will  enable  its 
car-drivers  to  see  objects  ahead  on  the  track,  with  the 
aid  of  the  street  lights,  in  time  to  avoid  accidents.^' 
The  plaintiff  in  error  insists  that  the  charge  is  too 
stringent. 

While  a  common  carrier  of  passengers  is  not  an 
insurer,  he  is  bound  to  the  diligence  which  a  good 
specialist  in  his  particular  line  of  business  is  accus- 
tomed to  exert.  His  care  and  diligence  must  he  in 
proportion  to  the  risk  of  the  machinery  he  employs 
and  of  the  work  he  undertakes:  Whar.  on  Neg.,  sec. 
627.  The  same  degree  of  care  is  not  required  of 
the  carriers  of  passengers  upon  street  cars  drawn  by 
horses  as  of  railway  companies  whose  cars  are  drawn 
by  steam.  The  publio  have  an  equal  right  with  the 
company  to  travel  on  the  streets,  and  therefore  the 
company  must,  in  using  its  franchises,  exercise  such 
care  and  caution  for  the  purpose  of  avoiding  accidents 
and  endangering  property  and  persons  as  a  reasonable 
prudence  will  suggest:  5  Wait's  Act.  &  Def.,  343, 
In  general,  the  same  degree  of  care  as  to  pedestrians 
is  required  of  them  as  of  the  driver  or  owner  of  any 
other  vehicle:  Unger  v.  Street  Railway  Co.,  61  N.  Y., 
497.  Owing  to  their  momentum  and  noiselessness 
the  cars  are  generally  required  to  use  bells  and  dis- 
play lights :  Johnson  v.  Railroad  0>.,  20  N.  Y.,  65 ; 
Shea  V.  Railroad  Co.,  44  Cal.,  414.  These  precau- 
tionary measures  seem  intended  to  put  pedestrians  on 
their  guard  rather  than  to  aid  the  company  in  pro- 
tecting them.  But  there  can  be  no  doubt  that  the 
company   is   bound  to  operate   its  cars  in   such  a  man- 
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ner^  if  possible^  as  to  injure  no  one^  and  to  this  end 
to  have  the  ordinary  means  such  as  are  usually  found 
adequate  and  safe:  Whar.  on  Neg.,  sec.  689.  In 
view  of  the  recognized  principles^  the  question  is 
whether  the  requirement  of  the  charge  does  not  go 
beyond  the  requirement  of  the  law.  It  requires  the 
defendant  company  to  furnish  such  lights  in  its  cars 
at  night  as  will^  under  all  circumstances^  with  the  aid 
of  the  street  lights^  enable  its  drivers  to  see  objects 
on   the  track  in   time  to  avoid  accidents. 

The  charge    is,   like    so    many  charges   which   come 
before  us^  open  to  the  objection  that  it   undertakes  to 
lay   down   a  general   proposition  of  law  instead  of  con- 
fining   the    law    to    the    facts   of   the    particular    case. 
And    the    proposition    itself    is    open   to    the  objection 
that  it   requires   a  degree  of   light  which   mighty  under 
some     circumstances^     transcend     not     merely    what     is 
usually   found    adequate    and    safe^   but    the   bounds  of 
science.       Even    in    the    case    of  steam    railroads^    the 
companies  are  only   required  to  avail  themselves  in  the 
night  time  of  such   means  and   appliances  as   might  be 
reasonably   obtained    to  enable    their    employees  to   see 
ahead   on  the  track:     Nashville  &   ChaManooga  Railroad 
Company    v.  SmUh,    6    Heis.,    174.       And    where    the 
night  was   very   dark^   and   the  headlight  of  the   steam 
engine  was  so  obscured  by  rain  that  the .  look-out  could 
JDot  see    any   considerable    distance    ahead^    whereby   an 
accident  occurred^  this  Court  said:     '^We  cannot  admit 
that  if   the   light  becomes   obscure  from  natural  causes^ 
without    any   defect    in    the    light    and    appurtenances^ 
without  any  fault  on  the  part  of   the  employees^   that 
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in  all  cases  as  matter  of  law^  the  company  ia  to  be 
liable  for  the  consequences " :  LouisvMe  &  Nashville 
Railroad  Oo.  v.  Melton.  2  Lea,  262.  The  instruction 
now  under  consideration  would,  as  a  general  proposi- 
tion, hold  a  street  railroad  company  to  a  greater  strict- 
ness than  would  be  required  of  a  ^team  railroad  com- 
pany. The  facts  of  the  case  did  not  require  the  enun- 
ciation of  such  a  proposition.  But  we  cannot  limit 
the  language   to   the  actual   facts. 

The  exceptions  to  the  report  of  the  Referees  will 
be  allowed,  the  judgment  below  reversed,  and  the  cause 
remanded   for  a   new  trial. 


Mary  Bobo  and  James  Bobo  v.  Maby  Harris. 

1.  Chakcery  Pleadikos  and  Practice.    Minor,    Ejectment.    An  in- 

fant was,  by  his  general  guardian,  made  a  party  defendant  to  an  ac- 
tion of  ejectment,  upon  the  verdict  in  which  the  lower  court  rend- 
ered judgment  in  his  favor,  and  this  court  against  him  after  he  came 
of  age,  but  without  any  entry  showing  appearance  by  him  as  an 
adult,  and  he  filed  a  bill  foi  the  recovery  of  the  land  within  three 
years  after  he  came  of  age :  Held,  that  the  judgment  in  ejectment 
was  no  bar  to  the  new  suit. 

2.  Same.  Appwrmux  by  aUomey.  A  judgment  resting  upon  the  unauthor- 

ised appearance  of  an  attorney,  may  be  annulled  in  equity  upon  a 
bill  filed  for  the  purpose. 

3.  EjEcrMENT.    Equitable  I'ight    A  recovery  in  an  action  of  ejectment 

only  determines  that  the  successful  party  has  the  better  legal  title,, 
and  will  not  prejudice  the  equitable  rights  of  the  losing  party. 
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4.  Pabtnebship.  Levy  on  iiderest  of  partner.  If,  in  legal  ejQfect,  a  part- 
nership be  created  between  parties,  all  that  an  individual  creditor  of 
one  of  the  partners  could  reach  by  a  levy  of  »n  execution  on  the 
interest  of  that  partner  in  partnership  realty,  or  that  a  purchaser 
under  the  execution  sal^  could  acquire,  would  be  the  interest  of  the 
partner  after  a  partnerahip  account. 

o.  Saice.  Action  of  partner  to  avoid  debts.  If  a  person,  having  the  cap- 
ital, hold  out  two  other  persons  as  the  only  partners  in  a  business, 
owned  and  conducted  exclusively  by  him,  in  order  to  avoid  certain 
claims  which  were  likely  to  come  against  him,  it  is  a  point  of  grave 
difSculty,  not  now  determined,  how  far  such  person  could  enforce 
against  the  other  parties  in  possession  the  consideration  of  the  con- 
veyance of  property  to  them  bought  with  the  ostensible  partnership 
assets. 

6.  Same.    AhandonmenL    Purchaaer  vnth  notice.    If  such  person  took  pos- 

session of  real  estate  thus  bought,  remaining  in  possession  until 
his  death  two  years  thereafter,  and  then  one  of  the  ostensible 
partners,  who  is  also  the  guardian  of  the  infant  children  of  the  de- 
ceased, take  possession,  and  use  the  rents  partly  to  pay  partnership 
debts  and  partly  for  the  benefit  of  his  wards,  and  after  the  debts  are 
paid  exclusively  for  their  benefit,  the  other  partner  never  taking 
possession  nor  claiming  any  interest  therein,  and  both  afterwards 
joining  in  a  conveyance  of  the  realty  to  the  children,  there  would  be 
an  abandonment  of  all  claim  except  as  trustee  for  the  children,  and 
a  purchaser  at  execution  sale  of  the  interest  of  the  partner  who  was 
never  in  possession,  with  notice  of  the  equity  of  the  children,  would 
only  acquire  the  legal  title  subject  to  the  equity. 

7.  Execution  Sale.    Caveat  emptor.    The  rule  of  caveai  emptor  applies 

to  a  purchaser  at  execution  sale,  and  if,  at  the  time  of  sale,  the  pur- 
chaser has  actual  notice  of  an  equitable  right  in  a  third  person,  es- 
pecially if  possession  be  held  under  that  right,  he  will  take  subject 
to  the  equity ;  and  a  fortiori  if  he  pay  for  the  purchase  by  a  credit 
on  an  antecedent  debt. 
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Appeal   from   the   Chancery  Court  at  Memphis.      W. 
W.  McDowell,  Ch. 

H.  C.  King,   W.   H.    Heiskell    and    Flippin    & 
FiiiPPiN  for  complainants. 
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Metcalf  &  Walker  for  defendant. 

Cooper,  J.,   delivered  the  opinion  of  the   coart. 

The  contest  in  this  case  is  over  a  lot,  on  which 
is  a  storehouse,  in  the  city  of  Memphis.  The  com- 
plainants claim  the  lot  as  the  children  and  heirs  of 
James  Boro,  deceased.  The  defendant  holds  under  a 
sheriff ^s  deed  by  virtue  of  a  judgment  and  execution 
sale  of  the  lot  as  the  property  of  Joseph  Boro,  a 
brother  of  James  Boro.  The  chancellor,  on  final  hear- 
ing,  dismissed   the   bill,   and   the  complainants  appealed* 

The  lot  was  bought  and  paid  for  by  James  Boro 
on  May  16,  1862,  who  caused  the  conveyance  to  be 
made  to  "Joseph  Boro  and  George  W.  Wible,  firm 
of  J.  Boro  &  Co."  The  purchase  money  was  paid 
out  of  the  assets  of  the  firm,  and  there  can  be  no 
doubt  that  James  Boro  was  the  principal  owner  of 
these  assets,  although  the  firm  business  was  conducted 
in  the  names  of  Joseph  Boro  and  G.  W.  Wible,  who 
were  held  out  to  the  world  as  the  sole  partners.  The 
deed  to  J.  Boro  &  Co.  was  executed  on  the  17th  of 
May,  1862.  James  Boro  died  in  February,  1864, 
leaving  the  complainants,  then  infants,  his  only  heirs. 
He  had  been  in  possession  of  the  lot  up  to  his  death. 
Shortly  afterwards  the  premises  on  the  lot  were  seized 
by  the  United  States  military  authorities,  and  used  as 
a  military  prison  until  some  time  in  1866.  When 
vacated  by  the  military,  they  were  taken  possession 
of  by  G.  W.  Wible,  who  rented  them,  using  the  rents 
partly  for  the  payment  of  the  debts  of  J.  Boro  & 
Co.,   and   partly   for   the   support  and   education   of   the 
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complainants.       Wible,   and    one    Jenny,  h«id    been   ap- 
pointed   and    qualified    as    guardians    of    complainants. 

So   far  as  appears,  Joseph   Boro   never  claimed   or   had 

possession  of  the  lot.      On  May  17,  1871,  Joseph  Boro 

% 

and    Geo.  W.  Wible  conveyed  the   lot  by  deed   to  com- 
plainants. 

On  October  14,  1865,  the  defendant,  Mary  Harris, 
leaseil  to  Joseph  Boro  and  others  a  storehouse  in  Mem- 
phis for  several  years,  taking  their  notes  for  the  rent. 
One  of  these  notes,  payable  January  1,  1869,  for 
$2,500,  was  sold  and  endorsed  by  Mary  Harris  to  one 
Reeves,  who  sold  and  endorsed  it  to  D.  H.  Townsend 
before  maturity.  The  note  was  protested  for  non- 
payment, and  the  liability  of  Mary  Harris  as  endor- 
ser fixed  by  notice.  After  the  maturity  of  the  note, 
Townsend  called  upon  Wible  for  information  as  to  the 
financial  condition  of  Joseph  Boro  and  the  other  makers 
of  the  note,  and  was  told  by  him  th:tt  they  were 
worth  nothing,  and  that  the  property  which  stood  in 
the  name  of  Joseph  Boro  did  not  belong  to  him,  but 
to  James  Borons  heirs.  Townsend,  thereupon,  notified 
the  attorney  of  Mary  Harris  that  he  intended  to  look 
to  her  for  payment.  At  the  request  of  the  attorney, 
'  and  upon  an  agreement  that  Mary  Harris  would  con- 
fess judgment  on  the  note,  he  agreed  that  the  attorney 
might  bring  suit  in  his,  Townsend^s  name,  against 
Joseph  Boro  on  the  note.  Suit  was  accordingly  brought 
by  said  attorney,  and  judgment  recovered  May  11, 
1870.  Execution  issued  on  this  judgment,  and  wns 
levied  upon  Joseph  Borons  interest  in  the  lot  in  con- 
troversy.      On    January     11,    1871,    that    interest     was 
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eold  by  the  sheriff*  uncier  the  execution,  and  bid  off 
by  Mary  Harris,  wfio  paid  the  co8t«,  and  sunk  the 
residue  of  her  bi«l  on  the  judgment  recovered  in 
Townsend's  name  for  her  benefit.  The  sheriff  made 
ber  u  deed  July '  8,  1871.  On  June  26,  1871,  she 
confessed  judgment  on  the  note  in  favor  of  Townsen*!, 
and  this  judgment  was  satisfied  by  a  sale  of  her  prop- 
erty,   which    she   suhsequently    redeemed. 

On  the  16th  of  August,  1872,  Mary  Harris  brouglit 
an  action  of  ejectment  at  law  against  G.  W.  Wible, 
John  Ltnte  and  Jo.  Flynn,  to  recover  posseasion  of 
the  undivided  half  of  the  lot  in  controversy,  which  she 
claimed  under  the  execution  sale  and  purchase  as  the 
property  of  Joseph  Boro.  Luite  and  Flynn  were 
temporary  tenants  under  Wible,  and  the  only  defense 
was  made  by  him.  The  suit  was  against  Wible  indi- 
vidually as  having  the  possession,  but  there  can  be  no 
doubt  ihat  he  considered  himself  as  defending  for  the 
complainants,  who  were  still  under  age,  and  for  whom 
be  and  Jenny  were  the  guardians.  His  counsel  so 
understood  the  case,  and  expected  .to  <Iefend  upon  the 
title  of  the  wards.  On  September  2'^,  1875,  while 
the  ejectment  suit  was  being  tried,  the  following  entry 
was  made  on  the  minutes  of  the  court :  '^  In  this 
cause,  it  appearing  to  the  court  by  admission  of  par- 
ties in  open  court  that  defendant,  G,  W.  Wible,  is 
tlie  regular  statutory  guardian  of  James  Boro,  infant 
c'tild  of  James  Boro,  deceased,  and  that  he,  as  such 
guardian,  and  Mary  Boro,  another  child  of  James 
Boro,  now  adult,  are  and  were  in  possession  of  the 
lot   of    ground    sued   for   at   the  commencement   of  this 
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suit,  an(l  that  the  other  defendants  named  arc  the 
tenants  of  the  said  Mary  and  of  said  James  by  his 
guardian ;  and  thereupon,  upon  application  of  defend- 
ants and  said  Mary  and  James  Boro,  with  the  con- 
sent of  parties,  the  said  James  and  Mary  Boro  were 
made  also  defendants  hereto,  and  the  said  Wible  is 
appointed  guardian  ad  litem  to  defend  for  the  said 
James ;  and  thereupon  said  Mary,  and  James  by  his 
said  guardian,  appeared  by  counsel,  and  for  plea  adopts 
the  plea  heretofore  filed  in  this  cause  upon  which  issue 
is  joined.*'  The  complainant,  Mary  Boro  came  of  age 
April  5,  1874,  and  complainant,  James  Boro,  October 
29,  1875. 

By  consent  of  pirties,  the  jury  found  a  special 
verdict  on  certain  issues,  other  matters  being  left  to 
the  decision  of  the  court.  The  jury  found  as  facts 
that  James  Boro  was  not  a  member  of  the  firm  of 
J.  Boro  &  Co.,  but  was  usin^  the  names  of  Joseph 
Boro  and  Geo.  W.  Wible  for  the  sole  purpose  of  trans- 
acting his  own  business,  owned  and  conducted  exclu- 
sively by  himself;  and  that  this  was  done  in  order  to 
avoid  claims  which  were  likely  to  come  against  him. 
The  trial  judge,  upon  these  findings  and  the  matters 
reserved,  gave  judgment  for  the  defendants.  The  plain- 
tiff appealed  in  error  U)  this  court.  The  cause  was 
transferred  by  consent  of  parties  to  the  Commission 
Coorr,  and  the  judgment  was  reversed,  and  judgment 
rendered  in  favor  of  the  plaintiff  in  June,  1877.  The 
present  bill  was  filed  June  16,  1877,  to  enjoin  the 
execution  of  the  writ  of  possession  issued  on  that 
judgment,   and    for   relief.      An   injunction    was   granted^ 
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which    was   afterwards  dissolved,   and   Mary   Harris   put 
in   possession    of   the   moiety   of    the    property. 

Treating  the  bill  as  virtually  an  action  of  eject- 
ment for  the  recovery  of  the  possession  of  the  prop- 
erty, the  first  defense  relied  on  is  the  res  adjudicata 
of  the  previous  action  at  liw.  At  common  law/ how- 
ever, the  verdict  and  judgment  in  an  action  of  eject- 
ment were  not  conclusive  upon  the  parties,  and  a  new 
action  might  be  brought  by  the  losing  party,  and  so 
on  as  often  as  he  saw  proper.  The  only  remedy  for 
a  successful  suitor  was  in  the  court  of  chancery,  after 
a  number  of  favorable  verdicts,  to  prevent  vexatious 
litigation.  The  Code  now  provides,  sec.  3252,  that  a 
judgment  in  ejectment  "is  conclusive  upon  the  party 
against  whom  it  is  recovered,  not  under  disability  at 
tlie  time  of  recovery,  *and  all  persons  claiming  under 
him  by  title  accruing  after  the  commencement  of  the 
action."  It  further  provides,  sec.  3263 :  "  If  the 
perton  against  whom  the  recovery  was  had  is  under 
the  disability  of  infancy,  coverture  or  unsoundness  of 
mind  at  the  time  of  the  recovery,  the  judgment  is 
no  bar  to  an  action  commenced  within  three  years 
after  the  removal  of  such  disability."  The  present 
bill  was  filed  within  three  years  aiter  the  trial  of  the 
action  of  ejectment  at  law,  and  only  a  few  da,^s  after 
the  final  action  of  this  court  in  the  appeal  in  error 
tiken  therefrom.  The  complainant,  James  Boro,  was 
an  infant  at  the  time  of  the  trial,  and  the  verdict 
of  the  jury.  It  is  true,  the  judgment  of  the  trial 
court  was  in  his  ^favor,  and  it  was  only  on  the  final 
hearing  in    this   court  that    the  judgment   was   adverse. 
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But  the  judgment  was  based  on  the  verdict  of  the 
jury,  and  was  such  as  the  trial  court  ought  to  have 
rendered.  If  the  recovery,  within  the  meaning  of  the 
statute,  be  considered  as  had  at  the  time  of  the  judg* 
ment  in  the  trial  court,  a  point  about  which  there 
may  be  some  doubt,  the  judgment  would  be  no  bar. 
And  the  record  of  the  ejectment  cause  does  not  show 
any  other  entry  or  proceeding  making  him  a  party 
to  the  action.  The  present  suit,  treated  as  a  new 
action  of  ejectment,  may  therefore  be  sustained  as  to 
James   Boro. 

The  complainant,  Mary  Boro,  rests  her  right  to- 
sue  upon  the  ground  that  the  appearance  entered  in 
her  name  in  the  ejectment  suit  was  without  any  au- 
thority from  her,  and  the  present  bill  is  drawn  with 
a  view  to  impeach  and  obtain  relief  from  that  judg* 
ment  upon  this  ground.  The  weight  of  American 
authority  now  if*  that  a  judgment  resting  upon  the 
unauthorized  appearance  of  an  attorney,  may  be  an- 
nulled in  equity,  upon  a  bill  filed  for  the  purpose: 
8hdUm  v.  Tiffin,  6  How.,  163;  Harshey  v.  Blaokmxirry 
20  Iowa,  161;  Gifft/rd  v.  TAom,  1  Stock.,  702.  Our 
courts  have  followed  the  current:  Jones  v.  WUliamson, 
5  Cold.,  371;  Coles  v.  AndersoUy  8  Hum.,  489.  The 
record  leaves  no  doubt  that  the  eminent  counsel  of 
the  defendants  in  the  ejectment  suit  considered  himself 
employed  by  Wible  as  guardian  of  the  children  of 
James  Boro,  and  authorized  by  Wible  to  make  them 
parties  if  he  deemed  it  advisable.  It  is  equally  cer- 
tain that  Wible  himself  looked  upon  the  suit  as  being 
against  him  as  guardian,  and  authorized  the  substitution 
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of  the  names  of  the  real  owners  as  defendant^.  He 
was  in  court  when  the  order  of  substitution  was  made. 
The  proof,  however,  is  all  one  way,  that  Mary  Boro 
was  not  actually  consulted  in  the  matter,  and  did  not 
authorize  the  act.  Wible  testifies  that  he  never  ob- 
tained her  consent,  and  the  counsel  says  he  never  saw 
her.  Mary  Boro  swears  that  she  was  not  aware  of 
the  fact  that  her  name  had  been  used  until  afler  the 
final  disposition  of  the  case  in  this  court,  and  her 
uncle,  Wm.  Hidell,  to  whom  she  had  given  a  power 
of  attorney  to  act  for  her  after  she  came  of  age,  de- 
poses that  he  was  ignorant  of  the  fact  until  after  the 
final  judgment.  All  of  these  parties  knew,  it  is  true, 
that  the  suit  was  pending,  and  that  it  involved  the 
title  to  the  property  now  in  controversy,  but  mere 
knowledge  of  these  facts,  and  even  active  participation 
in  the  conduct  of  the  suit,  would  not  afiect  a  per- 
son^s  rights  unless  he  is  an  actual  party :  Code,  sec. 
3252;  Boles  v^  Smithy  5  Sneed,  105;  JERUman  v.  CAc«- 
ter,  12  Heisk.,  34.  The  judgment  in  the  ejectment 
^uit  is  not,  therefore,  a  bar  to  the  relief  now  sought, 
«ven   if  the   bill  be   treated   as  a   pure   ejectment   bill. 

The  legal  title  to  the  lot  in  controversy  was  taken, 
it  will  be  remembered,  to  Joseph  Boro  and  Geo.  W. 
Wible,  as  constituting  the  firm  of  J.  Boro  &  Co,  If 
Mary  Harris  acquired  the  legal  title  of  Joseph  Boro 
by  virtue  of  the  execution  sale  under  the  Townsend 
judgment,  she  acquired  it  before  Joseph  Boro  and 
Wible  made  their  conveyance  of  the  lot  to  the  com- 
plainants. All  that  the  action  of  ejectment  could,  in 
any  event,   determine,   was    that    Mary   Harris   had   the 
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better  legal  title.  The  equitable  rights  of  the  com- 
plainants^ if  they  have  any,  as  against  Mary  Harris^ 
would  remain  unaffected  by  that  recovery.  These  might 
be  set  up  in  chancery  even  after  a  judgment  against 
them  at  law  in  an  action  of  ejectment  to  which  the 
complainants  were   actual   parties. 

It  is  very  clear^  however,  that  the  complainants 
have  no  right  to  call  in  question  the  validity  of  the 
defendant^  judgment  against  Joseph  Boro  by  reason  of 
any  equities  between  defendant  and  Joseph  Boro,  grow- 
ing out  of  the  consideration  of  the  note  on  which 
the  judgment  was  rendered,  the  mode  in  which  the 
note  was  sued  on  and  judgment  recovered,  or  the 
state  of  mutual  accounts  or  indebtedness  between  them.. 
These  are  matters  which  Joseph  Boro  himself  can  alone 
contest.  If  he  has  so  acted  that  the  proceedings  are 
valid  against  him,  no  other  person,  in  the  absence  of 
fraudulent  collusion,  can  call  them  in  question.  The 
defendant,  Harris,  has  acquired  the  legal  title  and  in- 
terest of  Joseph  Boro,  whatever  they  may  be,  in  the 
lot  in   controversy. 

As  early  as  1853,  James  Boro  seems  to  have  made 
a  general  assignment  of  all  his  property  to  one  Jenny^ 
who  was  afterwards  a  partner  of  James  Boro,  then 
the  book-keeper  of  J.  Boro  &  Co.,  and  finally  one  of 
the  guardians  of  defendants.  Jenny  admitted  that  he 
never  acted  under  the  assignment,  except,  perhaps,  to 
join  in  the  conveyances  of  some  of  the  property  made 
by  James  Boro.  He  was  afterwards  in  partnership 
with  James  Boro  for  two  or  three  years,  until  1858, 
when   Boro   bought  him   out.       The   firm   name   was  J 
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Boro  &  Co.  In  1868,  James  Boro  conducted  the 
same  business  in  the  f  \me  firm  name,  the  ostensible 
partners,  as  held  out  to  the  world,  being  his  brother 
Joseph  Boro,  and  his  br'^ther-in-law,  Geo.  W.  Wible* 
The  reason  for  this  arrangement  seems  to  have  been, 
as  expressed  by  Jenny  when  examined  as  a  witness, 
that  he  could  '"'^t  hold  pr^oerty  in  his  name  on  ac- 
count of  some  Sew  Orleans  claims,  growing  out  of 
the  management  of  a  steamboat  of  which  be  was  at 
one  time  the  owner,  which  he  was  afraid  he  would 
iiave  to  pay^  and  upon  which  suits  were,  perhaps, 
pending  in  Louisiana.  There  is  in  this  record  no 
proof  of  the  existence  of  such  claims,  nor  of  the 
pendency  at  any  time  of  any  suits.  But  the  fact  of 
such  apprehension  on  his  part  is  fairly  exposed  by 
the  testimony,  and  affords  the  only  solution  offered 
for  the  mode  adopted  in  conducting  his  business. 
Neither  Wible  nor  Joseph  Boro  had  much,  if  any  capi 
ital,  and  seem  to  have  worked  upon  a  salary,  and  the 
payment  of  family  expenses.  The  business  was  con- 
tinued under  the  arrangement  made  in  1858  until  the 
spring  or  summer  of  1862,  when  it  was  virtually  ter- 
minated by  the  exhaustion  of  the  stock  by  sales,  and 
the  course  of  the  civil  wan  Wible  says  that  he 
expected  to  share  in  the  profits  of  the  business,  in 
addition  to  his  salary,  but  there  were  no  profits,  and 
the  assets  in  1862  belonged  to  James  Boro.  The  lot 
in  controversy  was  bought  and  paid  for  with  these 
.  assets,  and  the  title  made  to  the  ostensible  members 
of   the   firm. 

Wible  and  Joseph  Boro  being  held  out  to  the  world 


APRIL  TERM,  1884.  47 

Boro  e.  Harris. 

a 

as  the  only  partners  of  J.  Boro  &  Co.,  it  is  very 
clear  that  they  became  partners  as  to  third  persons, 
and  personally  liable  for  the  firm  debts,  and  entitled 
to  look  to  the  partnership  property  for  reimbursement. 
It  is  equally  clear  that  James  Boro  was  in  reality  a 
silent  partner,  and  liable  as  such.  Irrespective  of  the 
intention  of  the  parties,  the  legal  eflPect  of  what  was 
done  was  to  create  a  partnership  between  them,  and 
any  property  bought  with  partnership  assets  became  at 
once  partnership  property,  and  the  title  was  properly 
taken  to  the  firm.  In  this  view,  all  that  an  indi- 
vidual  creditor  of  either  one  of  the  partners  could 
reach  by  the  levy  of  an  execution,  or  which  a  pur- 
chaser could  acquire  under  the  execution  sale,  would 
be  the  interest  of  that1|partner,  dependent  upon  a  part- 
nership account:  Haakins  v.  Everett,  4  Sneed,  531 » 
And  if  the  ostensible  partners  had  in  fact  no  Interest 
in  the  partnership  property,  the  creditor  or  purchaser, 
if  there  were  nothing  else  in  the  case,  would  take 
nothing:  Kelly  v.  SooU,  49  N.  Y.,  699;  HUlman  v. 
Moore,  3  Tenn.  Ch.,  454.  Upon  the  theory  of  a 
partnership,  real  or  ostensible,  the  defendant  acquired, 
by  her  purchase  under  the  Townseud  judgment  and 
execution,  only  the  legal  interest  of  Joseph  Boro  in 
the  property  in  dispute  after  an  adjustment  of  the 
partnership  accounts.  Aud  either  she  or  the  complain- 
ants, as  the  heirs  of  James  Boro,  could  come  into 
equity  for  the  taking  of  the  accounts  and  adjustment 
of  their  rights,  notwithstanding  a  recovery  in  eject- 
ment at   law   upon    the   legal   title. 

The   jury,   upon    the    trial    of    the    action   of   eject- 


48  JACKSON : 


Boro  V.  HarrLs. 


ment^  found  as  facts  that  James  Boro,  at  the  time  of 
the  purchase  of  the  lot  in  controversy,  wis  not  a 
partner  in  the  firm  of  J.  Boro  &  Co.;  that  he  was 
using  the  names  of  Joseph  Boro  and  Geo.  W.  Wible 
for  the  sole  purpose  of  transacting  his  own  business, 
owned  and  conducted  exclusively  by  himself;  and  that 
he  used  the  names  of  these  parties  in  order  to  avoid 
claims  which  were  likely  to  come  against  him.  The 
testimony  in  that  case  warranted  these  findings,  and 
the  same  findings  might  be  made  in  this  case,  although 
Wible,   Jenny   and  Joseph   Boro  have,   in  a  manner  by 

• 

no  means  creditable  to  them,  modified  their  testimony 
upon  the  subject  of  the  New  Orleans  claims,  and  their 
sources  of  information  touching  them.  The  substance 
of  these  findings  is  that  there  was  no  partnership,  but 
a  mere  agency  resorted  to  for  the  reason  stated.  The 
trial  court  and  the  Commission  court,  on  appeal,  dif- 
fered as  to  the  legal  effect  of  these  findings  on  the 
rights  of  the  parties  to  the  action  of '  ejectment,  the 
one  rendering  judgment  for  the  defendant,  and  the 
other  for  the  plaintiff.  The  point  is  one  of  grave 
difiSculty.  For,  while  a  conveyance  in  fraud  of  cred^ 
itors,  without  more,  would  clothe  the  grantee  with 
the  absolute  interest,  as  between  the  parties,  whiek 
might  be  subjected  by  his  creditors,  the  authorities 
are  hopelessly  in  confiict  upon  the  question  whether 
the  fraudulent  grantor  could  enforce  against  the  fraud- 
ulent grantee  in  undisturbed  possession  the  ostensible 
consideration  of  the  conveyance:  Oray  v.  Jacobson, 
5.5  Miss.,  — ;  S.  C,  1  Memph.  L.  J.,  64.  The  con- 
sideration of  the  conveyance  in  question  was  the  man- 
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agement  of  the  business  entrosted  to  the  agents,  the 
payment  of  the  debts  of  the  ostensible  partnership  of 
J.  Boro  &  Co.y  and  the  aocouuting  for  the  net  sur- 
plus  assets. 

The  case    as    presented   in    the    record    now    before 
us  renders  it  unnecessary   to    determine   the  point  thus 
raised  in  the  ejectment  suit.      The  proof  is  that  James 
Boro   took   possession  of  the  lot  in  controversy  at  once 
upon    the    completion    of    the   pui^chase,   and   continued 
to  hold   the  same,    claiming    and    using  it   as   his  own 
until   his    death    in    1864.       It    was    then   occupied   1>y 
the  Federal  authorities  as  a  military  prison   until  some- 
time in    1866.      Then   Wible   took   possession,  and  used 
the   rents   partly  to   pHy   the  debts  of   J.  Boro   &  Co., 
and   partly   for  the   benefit  of  complainants.      After  the 
payment  of    tlie   debts,   he    held    fur    complainants    ex- 
clusively.      Joseph   Boro,   it  appears,  never  set   up  any 
claim   to  the    property,   nor  did    he  'ever    have    poss«^s- 
sion   of   it.      And   on   May   17,    1871,   he  joined    Wible 
in  conveying  the   lot   to   the  complainantn.      There  was 
a    virtual    abandonment    by    both    of   the    grantees    of 
any  title    to    the    property    except    as  trustees    for   the 
complainants.       The   title   remained   in    them  subject   to. 
an  admitted   equity,   which   equity   originated   by    act  of 
the    parlies     before    the    creation    of    defendant's    debt. 
And  neither  they  nor  complaiuants  knew  of  defendant's 
levy   until  after  the  sale   under  it. 

The  defendant's  debt  against  Joseph  Boro  wis  cre- 
ated in  1866,  fell  due  January  1,  1869,  und  was  re- 
(laced    to    judgment    in    1870.      The  suit  was   brought 

upon  the  note  by   her   lawyers,  and   for   her    benefit  in 
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the  name  of  the  purchaser  Towusend,  after  Townsend 
had  informed  the  lawyer  that  the  property  in  contro- 
versy did  not  •  belong  to  Joseph  Boro,  but  to  the  heirs 
of  James  Boro.  Wible  testifies  to  having  given  sim- 
ilar information  to  a  son  of  defendant,  now  dead,  who 
made  inquiry  of  him  as  to  the  facts.  But  Wible 
stands  in  such  a  questionable  attitude  before  the  court 
by  reason  of  his  contradictory  statements  under  oath, 
that  little  if  any  credit  should  be  given  to  his  un- 
corroborated testimony.  Townsend  is,  however,  a  dis- 
interested witness.  And,  iuusmuch  as  the  defendant 
executed  a  power  of  attorney  to  confess  judgment  on 
the  note  in  his  favor  in  pursuance  of  the  agreement 
made  by  him  with  her  attorney,  it  is  a  fair  inference 
that  she  was  advised  of  TownsentPs  refusal  to  8ue, 
or  to  look  to  Joseph  Boro,  and  the  reason  given  by 
him  therefor.  The  judgment  was  virtually  her  judg- 
ment, and  was  used  by  her  in  paying  for  the  interest 
of  Joseph  Boro,  when  purchased  by  her  at  the  exe- 
cution  sale. 

The  rule  of  caveat  emptor  applies  to  a  purchaser 
at  execution  sale  in  this  State.  And  if  at  the  time 
of  sale  the  purchaser  has  actual  notice  of  any  legal 
or  equitable  right  in  a  third  person,  especially  if  pos- 
session be  held  under  that  right,  he  will  take  subject 
to  that  right.  If  he  was  a  creditor  antecedent  to 
his  purchase,  and  paid  for  the  purchase  by  a  credit 
on  his  demand,  he  is  not  a  h<ma  fide  purchaser  for 
value:  Freem.  oii  Judg.,  sec.  366.  And^  as  we  have 
held  at  this  term,  it  ia  the  settled  law  of  the  State 
that   a  prior  equity  will   prevail,  except  in  certain  closes 
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falling  withia  the  letter  or  policy  of  our  registration 
laws,  over  a  subsequent  equity  and  the  legal  title  with 
notice,  or  against  volunteers  with  or  without  notice,  a 
purchaser  in  satisfaction  of  an  antecedent  debt  being 
always  treated  as  a  volunteer  within  the  rule :  An- 
derson V.   Ammonett,   9   Lea,   1. 

If  Joseph  Boro  was  not  a  partner  of  James  Boro 
in  the  business  of  J.  Boro  &  Co.,  the  conclusion  thus' 
reached  necessarily  ends  the  litigation.  If  Joseph  Boro 
were  in  fact  a  partner,  the  defendant  by  virtue  of 
her  purchase  might  demand  a  pirtnership  account  with 
a  view  to  ascertain  his  interest  in  the  property.  No 
such  relief  is  asked  in  the  present  suit,  and  it  suffi- 
ciently appears  in  this  record  that  such  an  account 
would   be  of   no  avail,   and   it  is  so  adjudged. 

The  decree  must  be  reversed,  and  a  decree  rendered 
here  in  favor  of  the  complainants  for  the  recovery  of 
the  property,  and  rents  received  by  the  defendant. 
Under  the  circumstances  the  cpmplainants  will  pay  all 
costs  of  the   cause. 

This  opinion,  delivered  two  terms  ago,  is  again 
made  the  opinion  of  the  court  after  the  rehearing. 
The  exceptions  to  the  report  of  the  Referees  are  dis- 
allowed, and  the  decree  of  the  chancellor  reversed,  and 
decree  will  be  rendered  here  in  accordance  with  .this 
opinion.  The  oomplainante  will  pay^  the  costs-  of  the 
entire  cause. 
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B.  R.  Q.  Warner  t?.  The  State. 

1.  Cbimikai*  Law.     Witne$ae8  b^we  the  grand  jury.    Ooniempl,    The  at> 

tomey-general  during  the  term  of  the  court,  has  no  authority  to- 
order  the  clerk  to  issue  a  subpoena  for  a  witness  to  appear  before  the- 
gr'^nd  jury  to  testify  as  to  gaming.  If  a  witness  appear  under  such 
subpoena  and  refuse  to  answer,  he  is  not  guilty  of  contempt 

2.  Sakb.    Some.   Saane,  A  witness  properly  subpoenaed  before  the  grand 

jury  to  testify  in  regard  to  gaming,  who  refuses  to  answer  touching  his 
knowledge  of  gaming,  although  his  answer  may  show  his  own  guilt, 
is  guilty  of  contempt  for  which  he  may  be  fined  and  imprisoned. 

8.  Saxb.    CkmUmpl.    A  judgment  of  imprisonment  for  contempt  is  sub- 
ject to  rerision  by  the  Supreme  Court  brought  up  by  writ  of  oeriioran^ 


FROM    SHELBY. 


Appeal  in  error  from  the   Criminal   Court  of  Shelbjr 
county.      J.  M.  Greer^  J. 

T.  W.   Brown  for  Warner. 

Attorney-General  Lea  for  the  State. 

TuRNEY,  J.,  delivered  the  following  opinion. 

The  grand  jury  for  Shelby  county  being  organized 
and  in  session^  the  attorney-general|  upon  his  own 
motion,  ordered  to  be  issued  a  subpoena  for  the  plain* 
tiff  in  error  "to  appear  before  the  grand  jury  to  testify 
and  give  evidence  on  behalf  of  the  State  concerning 
his  knowledge  relative  to  a  bill  of  indietmevU  to  be 
pr^erred  against  divers  persons  for  the  offense  of  gam- 
ing committed  within  the  said  county  of  Shelby/'  etc. 
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It  was  admitted  by  the  attorney-general  that  the 
subpoena  was  issued  by  his  instructions  and  not  at 
the  instance  of  the  grand  jury^  and  that  said  Warner 
was  not  sent  before  the  grand  jury  upon  any  indict- 
ment against  any  individual.  Warner  was  interrogated 
by  the  attorney-general  and  the  grand  jury  "as  to 
whether  he  knew  of  any  unlawful  gaming  in  the 
<jrayo«o  Club  rooms  over  his  saloon."  Refusing  to 
answer,  the  foreman  accompanied  him  to  the  presence 
of  the  court.  The  court  inquired  of  the  prisoner 
^*upon  what  ground  he  based  his  refusal."  He  replied 
that  he  was  president  of  the  Gayoso  Club^  that  there 
were  some  sixty  members  of  said  club,  and  that  he 
did  not  desire  to  speak  of  any  thing  pertaining  to 
the  club.  That  his  answer  might  criminate  himself, 
and  therefore  he  had  refused  to  answer.  The  court 
instructed  him  ''that  a  person  was  not  liable  to  pros- 
ecution for  any  information  given  before  the  grand 
jury  touching  any  misdemeanor  in  which  ^he  might 
have  taken  part,  hence  he  could  not  criminate  him- 
self even  if  he  answered  that  he  had  been  engaged 
in  said  gaming,  and  that  he  could  not  be  prosecuted." 
He  still  refused  to  answer  and  was  committed  for  con- 
tempt of  court.  The  case  is  before  us  upon  a  sii' 
persedeas  of  the   order   of  committal. 

The  first  question  is,  was  the  plaintiff  ^in  error  be- 
fore the  grand  jury  as  the  law  contemplates  so  as  to 
subject  him  to  punishment  for  a  refusal  to  answer 
questions?  The  acts  of  1824  and  of  1829,  carried  to 
Code  by  sec.  5087,  provides:  "The  grand  jury  shall 
send  for  witnesses  whenever  they  or  any  of  them  sus- 
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pect  a  violation  of  the  laws  againfit  gaming/'  etc. 
Here  it  is  not  pretended  that  the  grand  jury  sent  for 
the  witness;  On  the  contrary  that  idea  is  distinctly 
and  in  terms  negatived  by  the  reoord  a^  we.  have 
seen.  He  goes  before  it  without  any  intimation  from 
it  that  it  or  any  one  of  its  members  suspected  a* 
violation  of  the  law  against  gaming.  The  power  to 
send  for  witnesses  is  conferred  alone  upon  the  grand 
jury.  The  law  conferring  such  power  is  in  derogar- 
tion   of  common  law,   and   must  be   strictly   construed^ 

Then  by  what  authority  does  an  attorney^general 
assume  to  perform  the  functions  and  exclusive  duties 
of  the  grand  jury?  The  mere  fact  that  he  is  an 
oflScer  of  the  court  and  may  visit  the  grand  jury^ 
prepare  and  present  indictments  to  them,  and  prepare 
presentments  when  directed  by  the  grand  jury,  doea 
not  imply  an  authority  to  assume  any  of  the  dutiea 
assigned  by  law  to  a  grand  juror.  If  he  may  as* 
sume  the  office  of  grand  juror  for  one  purpose,  why 
may  he  not  do  so  for  every  purpose?  If  because  he 
suspects  a  violation  of  law,  he  may  oi  himself  and 
of  his  own  motion  order  a  subpoena  for  witnesses  to 
go  before  the  grand  jury  to  give  evidence  touching 
the  same,  why  may  not  the  sheriff  or  constable  who 
waits  upon  -the  grand  jury  do  so?  Why  may  not 
the  judge  himself  or  any  attorney  for  the  court  as- 
sume  and   practice   the   power? 

It  requires  a  judge,  attorney-general,  attorneys, 
clerks,  sheriffs,  etc.,  to  constitute  a  court,  and  each  ia 
an  officer  of  the  court,  so  if  we  construe  the  law 
directed  to   grand  juries  to   include   one   officer  of  the 


APRIL  TERM,  1884.  65 


State  r.  Warner. 


?»r 


court,  we  mast  for  the  same  reason  construe  it  to 
embrace  all   officers  of  that  court. 

The  attorney*general  might,  as  could  any  other 
citizen,  have  communicated  his  suspicions  of  a  viola-* 
lion  of  law  to  the  grand  jury  and  induced  it  to 
send  for  witnesses,  but  because  he  might  have  ex- 
erted an  influence  to  persuade  the  jury  to  exercise 
its  inquisitorial  power,  it  does  not  follow  that  he  is 
authorised  to  employ  that  power  also,  Aiiy  citizen 
has  the  right  to  suggest  or  make  known  to  the  grand 
jury  that  the  law  is  being  violated,  and  upon  such 
SM^estion  or  information,  the  grand  jury  may,  and 
perhaps  under  the  statute  it  would  be  its  duty  to, 
send  for  witnesses,  yet  the  citizen  has  no  right  to  have 
witnesses  sent  for  (upon  his  bare  order  to  the  clerk) ^ 
to  be  interrogated  by  the  grand  jury  upon  matters  of 
his  suspicion  or  even   knowledge. 

That  the  Legislature  did  not  intend  to  confer  upon 
attorneys-general  the  power  to  order  process  of  sub- 
poena, in  the  sort  of  case  before  us,  is  manifest  from 
section  5090a,  by  which  he  is  empowered  to  call  upon 
clerks  between  terms  for  process  to  secure  the  attend* 
ance  of  witnesses  before  the  grand  jury  at  the  suc- 
ceeding term  when,  in  his  opinion,  it  is  necessary  to 
secure  the  ends  of  justice  and  protect  the  interests  of 
the  State. 

This  provision  occurs  in  the  same  chapter  with  sec. 
5087,   under  the  title  of  "Proceedings  before  the  grand 

jiuy.'^  The  expression  of  this  one  power  is  the  ex- 
clusion of  the  one  claimed.  This  construction  is  for- 
tified  by   sec.   509U,    which    provides:     "The    clerk   of 
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the  court,  on  application  of  the  grand  jury,  shall 
issue  subpoenas  in  such  cases  for  any  witnesses  the 
jury  may  require  to  give  evidence  before  them,  and 
such  witnesses  being  subpoenaed  and  failing  to  attend, 
will  be  liable  and  may  be  proceeded  against  as  other 
defaulting  witnesses.'^  This  section  refers  directly  to 
see.  5089,  under  which  it  is  claimed  Warner  may  be 
compelled  to  testify,  and  shows  conclusively  that  the 
grand  jury  alone  could  order  the  subpoena^  and  if  it 
did  not  no  forfeiture  could  be  had  against  the  wit* 
ness  for  failure  to  attend,  and  that  it  is  the  order 
of  ^the  grand  jury  which  gives  life  to  the  subpoena 
and  makes  it  a  process  of  law.  If  the  witness  had 
failed  to  attend  and  a  forfeiture  had  been  attempted, 
a  plea  that  the  grand  jury  had  not  ordered  the  sub« 
poena   would   have   defeated    it. 

There  is  no  such  connection  between  the  attorney- 
general  and  grand  jury  created  by  the  statute,  as  will 
by  any  reasonable  and  legitimate  interpretation  warrant 
the  conclusion  that  the  former,  who  is  not  even  per- 
mitted to  be  present  with  the  grand  jury  during  its 
deliberations  (Code,  sec.  5082),  may,  in  any  particular 
whatever,  in  whole  or  in  part,  exercise  any  power 
conferred   by   statute   upon   the   grand  jury. 

It  follows  that  Warner  was  not  before  the  grand 
jury  and  court  by  process  of  law,  while  he  did  ap- 
pear in  obedience  to  what  purported  to  be  a  sub- 
poena, that  subpoena  was  unauthorized,  was  a  nullity, 
and  gave  the  court  no  jurisdiction.  In  Hatfidd^s  case, 
3  Head,  233,  Judge  McKinney,  in  construing  section 
6089,   says:     "The  term   Svitness'   must  be  understood 
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in  a  legal  sense  and  as  is  obvious  from  the  context, 
can  only  be  applied  to  a  person  brought  before  the 
grand  jury  by  compulsion  to  testify  against  others.'^ 
In  this  case  that  compulsion  did  not  exist  because  as 
already  stated,  the  subpoena  was  not  issued  by  au- 
thority of  law,  as  is  evident  from  the  entire  chapter 
of  the  statute  from  section  5087  to  and  including  sec* 
tion  5092.  Under  them  the  ))Ower  and  authority  to 
order  the  sul^oena  is  vested  exclusively  in  the  grand 
jury — issued  upon  any  other  authority  is  a  nullity. 
In  Poteeie  v.  The  State,  it  is  held^  Judge  Freeman 
delivering  the  opinion,  that  an  officer  armed  with  a 
capias  sufficient  upon  its  face,  must  at  his  peril,  take 
notice  of  the  authority  by  which  it  was  issued,  and 
if  unlawfully  issued  he  cannot  justify  under  it:  9 
Baxt.,   261. 

If  as  Judge  McKinney  says,  and  as  all  must  agree, 
the    term    "witness'^    must    be    understood    in   a   legal 
sense,   and   can   only   be   applied  to  one  brought  before 
the    grand   jury   by    compulsion,   a    fatal    objection   to 
this  proceeding   is   that  the    witness  was   not   sworn   to 
testify.       It   is  for   the   failure   to   testify   that   he   may 
be  committed    for    contempt   if   at    all,    and   he   could 
not  testify   at   all    until    sworn — until    sworn   to   speak 
the  truth,   etc.,   he    was    not    a    witness    in   any   sense 
subjecting   him  to  punishment  for  contempt  for  refusing 
to  answer  questions,   as   one   of  the    essential   elements 
of  compulsion.       The   oath,   and   the   onfy   one  the  law 
regards   as    binding   the   conscience    of   a   witness,   was 
absent.       If  Warner  had   spoken   in    repfy  to  the  ques- 
tions,  never  so   falsefy,   he  would  not  have  been  guilty 
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of  pequry  or  other  offense  punishable  by  law.  It 
necessarily  follows  that  if  Warner  had  answered  ques- 
tions criminating  himself  and  others,  he  would  have 
done  so  voluntarily  and  not  as  one  under  compul- 
pulsion  to  attend  and  testify,  and  if  indicted  for  the 
offense,  as  to  which  he  had  furnished  evidence  against 
others,  he  could  not  have  successfully  pleaded  a  stat* 
utory   pardon    in    bar  of  the  prosecution  against  him. 

Without  having  been  lawfully  summoned  and  sworn 
he  might  have  refused  to  testify  in  any  case,  civil  or 
criminal,  and  the  court  would  have  been  powerless 
to   compel   or   punish. 

The  State  is  complaining  of  the  obstinacy  of  the 
witness,  and  asking  his  punishment,  therefore  must 
make  out  a  case.  The  record  fails  to  show  the  wit*, 
ness  was  either  legally  summoned  or  sworn.  We 
cannot  supply  the  defect  by  intendment;  nothing  is 
presumed  against  one  accused  of  violation  of  the 
criminal  law.  The  State  must  show  affirmatively  every 
fact   necessary   to   the   commission   of   the  offense. 

In  the  next  place,  was  he  compellable  to  answer  even 
though    he    had    been    properly   summoned    and   sworn? 

We  have  seen  that  he  was  president  of  a  club 
whose  rooms  were  over  his  saloon,  and  as  we  infer, 
his  property.  If  we  admit  that  the  instructions  given 
to  him  by  the  court  were  correct  as  far  as  they  went, 
that  is,  that  he  would  not  be  liable  to  a  prosecution 
for  any  game  in  which  he  might  have  taken  part  if 
he  would  testify,  was  it  correct  as  applied  to  the 
reason  for  refusa^l  given  by  the  witness?  As  we  have 
seen,    Warner    said    he     was    president   of   the    Gayoso 
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Clab|   and    that    be   did   not    desire    to    speak   of   any 
thing  pertaining  to    the   club,    that    his   answer  might 
criminate  himself.      Of   what   he   might  criminate  him* 
self)  he    does    not  say.       The    reason   may   imply   that 
the  offense   of   which    he    might    criminate    himself   is 
more    serious    than    simple    gaming.      '^He    does  not 
desire    to    speak   of   anything    pertaining    to   the   club, 
that    his    answer    might    criminate    himself.^'       Clearly 
the   meaning    intended    to    be    conveyed   was,   that  the 
testimony   sought  from    him    would^   if   given,    involve 
the  club  of   which    he   was    the    president — ^the    chief; 
that  if  he  spoke   of  gaming  in  the   rooms  of  the  club 
there   might   be   developments  that  would   involve    him 
and   the   club,   or  him   as  chief    of  the   club   in  prose- 
cution for  other  offenses  to  which  the  fact  he  was  called 
on  to   prove    might    lead.      The   interest   indicated   by 
his  reason   manifests    more    concern   for  the   club   than 
for  himself.       What   offenses   he  was  seeking  to  avoid 
exposing    we    cannot   know.       What  the  club   engaged 
in,   what   sort    of   house   it   kept,   whether   a   gambling 
den    or    other    establishment    .violative    of    law,    good 
order  and  morals,   we   can    only   speculate.     Certain   it 
18,   however,   he   was   not    influenced    to   his   refusal   to 
answer   by   the    sole    dread   of    the    consequences   of   a 
confession   to    participation  in   a    game   for   money,   his 
apprehension    was  of   the    consequences    to   himself   on 
account  of  the   character,   conduct   and  purposes  of  the 
establishment  over   his  saloon,   of   which  he  was   prin- 
cipal, and   he  thought,    perhaps,  that  to  tell  of   gam- 
ing,   and    participation    therein,   would    lead    to   a   dis- 
covery  that   would   result  in    his   punishment. 
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If   these   things    were   so,   as   we    must    infer  from 
the    reason    given,    the    exposure    of   persons    engaged 
in    gaming    there    would    have    been   a    crimination   of 
himself.      The   language  of  our  Constitution   is:     '^And 
shall   not   be  compelled   to  give   evidence  against  him- 
self."      Whether  the    evidence    demanded  of  the    wit- 
ness   against  himself   is    to    apply    to    a    case    already 
existing,   or   may  be   used   in   one    that  may  thereafter 
arise,   it   is  nevertheless   under  the   ban  of  the  Consti- 
tutional    interdiction.      That  it  may   simply   point   out 
in    one    case    how  a   prosecution    and    conviction    may 
be    had    for    another    and    different    offense,   does    not 
avoid   the   organic    provision,   and    the    witness    cannot 
be   compelled   to   testify.       If   the   witness  shall  crimi- 
nate  himself   he  can   only  protect  himself  by  showing 
that   he   was    examined    before    the    grand   jury   as  to 
the   particular   offense   charged   against   him   in   the   in- 
dictment:    Owens   V.   State,   2    Head,    456-7.       It   fol- 
lows  that   if  his   testimony  develop   other  offenses  than 
the   one    inquired   of   by   the   grand    jury   he   will    not 
be   protected. 

So  far  the  case  ^of  Hirsh  v.  The  State,  8  Baxt.,  89, 
is  not  authority  in  the  present.  In  that  case  there 
was  no  irregularity.  I  thiuk  the  holding  in  that 
case   is   not   sustainable   upon   reason    or   authority. 

Section  5089  of  Code  provides:  "And  no  witness 
shall  be  indicted  for  any  offense  in  relation  to  which 
he   has   testified   before   the   grand  jury." 

If,  as  said  in  Hirsch'a  case,  "This  enactment  was 
intended  expressly  to  obviate  the  constitutional  inhib- 
ition   against    compelling  a  witness   to   criminate    him- 
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self/'   it  was    not    intended    to    obviate    the    constitu- 
tional inhibition   against  compelling  a   witness  to   give 
evidence    against    himself.       Nor    do   I    think     it    can 
be    maintained    that    the    makers    of   the    Constitution 
intended   the  words    ''give    evidence''   to    mean   crimi- 
nate in    its  strictly  legal   sense^   they   intended  to  and 
did    use  a    term    of    more    force    and    comprehension. 
Being  assembled   to    make    an    organic   law   that  body 
certainly  had   before  them  Constitutions  of  other  gov- 
ernments as  guides.      Certainly  the  Constitution  of  the 
United  States,  with   which   that  of  the   State   must  be 
consistent,    was    closely    consulted,    and    the    language 
there  is,  ''shall  not  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself."      That  is  with  a  view 
to   punish    him.       That    this     distinction    was    in    the 
minds  of   the    convention,   and  that  there   was  a  pur- 
pose in   the   difference  of   phraseology   is   sustained   by 
the    dissenting    opinion    in    Hirseh^s    case,    which    was 
prepared     by    Chief    Justice    Nicholson,     who    was    a 
member    of   that    convention,    and   who    as    a    lawyer, 
jurist  and  statesman  had  no  superior  in  the  State,  and 
perhaps  not   in   the  Union.      In  construing  the  Consti- 
tution, in  the  making  of  which  he  was  a  most  efficient 
factor,   he   says: 

"We  do  not  concur  in  the  conclusion  that  the 
Legislature  intended,  or  that  they  could  if  they  had 
so  intended,  to  deprive  the  witness  of  his  constitu- 
tional right  to  i*efuse  to  give  evidence  as  to  his  own 
criminality."  "  The  .  act  of  testifying  constitutes  the 
abrogation  of  the  offense  under  the  law.  This  only 
occurs    after    the    witness    has    voluntarily  waived  his 
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constitutional  right  to  refuse  to  testify.  If  he  does 
not  voluntarily  waive  his  right  he  cannot  be  deprived 
of  it  by  compulsory  law."  Mr.  Nicholson  certainly 
understood  the  language  he  approved,  and  properly 
defined   it   when    he   came   to   pass   upon    it  as  judge. 

The   purpose   of   the   act  is   to  oflPer   inducements  to 
persons   who   have    committed    ofienses    against   law   in 
connexion   with   others    to    divulge  the   secret.       There 
is    nothing     compulsory    in    the     language,    nor    could 
there  be   without   a   violation   of   the   Constitution.      It 
recognizes    by   its   terms  a  want    of   authority    in    the 
Legislature    to    command    the    witness    to   testify,   and 
merely   offers   a   reward   to   him   if  he   has   or  wnll    do 
so.       The   witness   may   elect  to  take   advantage  of  the 
law,    or    take    chances   of   a   discovery   and    conviction 
of   himself.       By   it  the    Legislature    proposes    to    buy 
the    evidence   of   one    guilty   man    against    another    or 
others,   and .  to    pay   for  it   by   exemption   from    indict- 
ment for   the  offense   in   relation   to   which    he  has  tes- 
tified.     In  this  case  the  court  has  undertaken  to  com- 
pel  the  witness  to  give  evidence  against  himself.     The 
Constitution   says   this  shall   not   be   done.       The  court 
claims    the    authority   under  .  section    5089.       Both   the 
Legislature   and    the   courts   are   creatures   of   the   Con- 
stitution,  and   must    conform    their    actions   to   its   pro- 
visions.      The    Legislature    could    not   say   the   witness 
shall   testify,   but  could   and   did   sav^  if  he   will,   etc., 
and   the  courts  can    do   no   more,  f  The   witness   must 
determine    for    himself    whether     he    will    .accept     the 
legislative   reward  offered   for  his  testimonyJ     Whether 
tlie  constitutional  protection  thrown  arouiid  offenders  is 
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good  or  bad  policy,  is  a  question  with  which  courts 
and  legislatures  have  no  concern.  They  must  sup- 
port and  enforce  the  Constitution  as  they  find  it. 
Being  its  creatures  they  must  obey  its  mandates,  and 
not  evade  them  by  strained  construction  for  any  emer- 
gency, however   important  to  public   weal  it  may  seem. 

The  *  language  of  both  the  Constitution  and  the 
statute  is  plain,  simple  and  unambiguous.  The  one 
is  positive  in  prohibiting  compulsion,  the  other  simple 
in  its  offer  of  inducement  and  reward  to  an  offender 
to  betray  his  fellows  by  voluntary  election  to  testify 
for  the   sake  of   protection   to   himself. 

At  common  law  the  rule  is^  that  if  an  associate 
in  crime  will  reveal  upon  his  fellows  and  testify 
against  parties  to  the  same  crime,  he  may  reasonably 
hope  the  8tat<e  will  in  consideration  pardon  his  offense. 
It  was  a  part  of  the  rule  that  the  government  was 
not  bound  to  apply  it.  The  object  of  the  hope  held 
out  by  that  rule  was  to  increase  the  means  of  dis- 
covery   and   punishing   offenses. 

Our  law-makers  recognizing  the  utility  of  the  rule, 
but  seeing  that  it  did  not  accomplish  to  any  great 
extent  the  ends  aimed  at,  modified  it  by  converting 
a  bare  hope  into  an  absolute  assurance,  making  it  a 
positive  mandate  instead  of  a  discretion  resting  in  the 
breasts  of  courts  and  attorneys-general.  So  that  our 
statute  is  nothing  more  than  the  common-law  rule 
made  certain  of  application. 

Under  the  common-law  rule  the  offered  witness 
could  not  be  compelled  to  testify;  then  why  should 
a-  different    practice  •  obtain    undigr    the    same    rule   de- 
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clared  by  statute  in  more  direct  and  trustworthy  terms 
under  a  Constitution  protecting  a  witness  from  giving 
evidence  against  himself,  while  the  common-law  rule 
is  untrammeled  by  Constitution  except  as  it  comes  of 
usage  and  precedent? 

In  State  against  Hartfield,  Judge  McKinney,  with 
the  statute  before  him  for  construction^  says  ^'sttch  per- 
son (meaning  a  peraon  before  the  grand  jury  by  com- 
pulsion) cannot  be  compelled  to  criminate  himself,  but  as 
an  induoemeni  to  a  full  and  unrestrained  disclosure  in 
regard  to  others  without  peril  to  himself  it  was  deemed 
politic,  in  the  event  of  doing  «o,  to  exempt  him  from 
prosecution." 

There  can  be  no  doubt  as  to  the  meaning  of  this 
language,  it  is  susceptible  of  but  one  construction, 
which  is,  that  compulsion  was  not  intended,  and  that 
induoemeni  was  the  sole   object  of  the   legislation. 

Section  9,  Article  1,  upon  the  last  clause  of  which 
the  question  arises,  is  as  follows:  ^'That  in  all  crim- 
inal prosecutions  the  accused  hath  a  right  to  be  heard 
by  himself  and  counsel,  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to  have 
a  copy  thereof,  to  meet  the  witness  face  to  fitce,  to 
have  compulsory  process  for  obtaining  witnesses  in 
his  favor,  and  in  prosecution  by  indictment  or  pre- 
sentment, a  speedy  public  trial  by  an  impartial  jury 
of  the  county  in  which  the  crime  shall  have  been 
committed,  and  shall  not  be  compelled  to  give  evi- 
dence against  himself." 

The  character  of  the  question  propounded  to  War- 
ner distinctly  notified  him  that  he  was  accused  of  the 
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oCense.  It  k)CAted  the  offense  in  his  property,  in 
the  club  of  which  he  was  president,  and  of  which 
he  was  of   course  a  couBtituent  part. 

That  club  was  aimed  at  by  the  interrogatory.  An 
alteiDpt  to  involve  the  ckib  must  of  course  involve 
eadi  and  every  member;  it  takes  each  and  every 
member  to  make  the  one  organization,  an  association. 
To  strike  at  the  club  is  to  strike  at  its  several  com- 
ponent parts,  and  especially  at  its  officei's  and  agents, 
who    are    presumed   to    supervise    and    direct    its    pro- 

t 

ceedings. 

The  attempt  to  procure  indictments  or  presentments 
is  the  initiation  of  a  criminal  prosecution,  and  no  trial 
can   be   had   until    this    initiatory   step  has    been  com- 
pleted.      Before  the    grand   jury   all    "criminal   prose- 
cutions^'  must  commence,    and   as    soon   as  a  question 
is   asked,    the    prosecution   is  on   foot.       The  constitu- 
tional declaration   that  the  accused   shall   not  be   com- 
pelled to   give   evidence  against   himself   applies  in  all 
stages  of  the  prosecution   from   the  very   first  step    to 
the    last.       That    declaration     has    no    qualification   or 
condition.       It   is  positive   and    absolutely   prohibitory. 
It   contains   no    word    from   which    it   can   be   inferred 
that   the   Legislature  or  the   courts  can   on   account  of 
promises,   pledges  or    enactments    compel    a    person   to 
give  evidence  against  himself.      Tbete   is   nothing  from 
which  it  can  be  inferred  that  because  the  party  may  be 
exonerated  from  punishment  that 'he  may  be  compelled 
to   give    evidence  against  himselC      The    fact^  that  he 
is   not  to  be  punished  does  not  remove  the  fact  that 

he    has    given    evidence    against    himself.      It    is    the 
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giving  evidence  against    himself   under  compulsion   that 
is  forbidden.. 

When  the  witness  has  determined  to  report  upon 
his  fellows^  and  has  done  so,  implicating  himself  as 
fully  as  he  does  his  companions,  can  it  be  said  that 
because  his  betrayal  of  his  associates  saves  him  from 
punishment  that  he  has  not  given  evidence  against 
himself?  such  an  assertion  is  a  contradiction  in  terms. 
The  giving  evidence  against  himself  is  the  considera- 
tion he  pays  for  the  reward  of  not  being  prosecuted 
and  punished  for  the  offense  in  relation  to  which  he 
has  given   evidence   against   himself  and  others. 

If  prosecuted,  his  plea  is,  that  while  he  is  guilty^ 
he  has  given  evidence  against  himself;  and  the  law 
says  to  him,  ^^yes,  you  are  guilty,  your  guilt  is  known, 
and  you  are  not  undeserving  of  punishment,  but  you 
gave  evidence  agaiust  yourself  that  you  might  entrap 
others,  and  therefore  you  shall  not  be  punished/'  At 
every  step  we  are  met  with  the  fact  that  the  witness 
gave  evidence  against  himself,  that  he  criminated  him- 
self, and  without  it  he  has  not  entitled  himself  to 
the  benefit  of  the  pardoning  statute;  all  of  which 
may  be  done  voluntarily,  but  not  by  compulsion.  The 
sole  foundation  for  the  assumption  that  the  witness 
may  be  compelled  to  answer  is,  that  he  is  by  his 
answer  exempted  from  punishment,  while  the  Consti- 
tution has  no  reference  either  directly  or  by  impli- 
cation  to  the  punishment. 

This  seems  to  me  to  be  rather  loose  construction. 
It  would  be  better  to  read  the  Constitution  as  we 
find   it,  and  if   it    is    defective,    leave    to    sovereignty 
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where  the  power  belongs  to  change^  alter  or  amend. 
Especially  should  this  be  so  in  ^  question  that  has 
been  pronounced  upon  by  such  minds  as  McKinney 
and  Nicholson,  authors  of  the  Constitution,  contrary 
to    the    construction    now   insist-ed   for. 

Judge  McKinney  was  in  the  Convention  that  framed 
the  Constitution  of  1834,  which  contains  in  its  exact 
words,  and  by  number  of  article  and  section  the  clause 
now  before  us.  In  1859  he  wrote  his  opinion  in 
HatfieWs  case,  construing  the  statute  now  being  con- 
sidered^ and  used  the  language  already  attributed  to 
him  in  reference  to  the  Constitution  made  by  himself. 
That  opinion  was  the  undisputed  law  of  the  land  at 
the  lime  of  adoption  of  the  Constitution  of  1870, 
and  Article  XI.,  sec.  1,  of  the  latter  instrument  is 
as   follows: 

^'All  laws  and  ordinances  now  in  force  and  in  use 
in  this  State  not  inconsistent  with  this  Constitution^ 
shall  C(mtinue  in  force  and  use  until  they  shall  ex- 
pire, or  be  altered  or  repealed  by  the  liCgislature." 
The  present  law  was  in  force  and  use  and  not  incon- 
sistent with  the  Constitution,  nor  has  it  expired,  been 
altered   or   repealed. 

In  all  questions  involving  the  meaning  of  statutes 
and  the  intention  of  the  Legislature,  it  is  the  duty  of 
courts  to  construe  and  define  that  meaning,  and  when 
that  is  done  the  statute  as  construed  is  the  law  of 
the  State.  So  that  when  the  ordinance  just  cited 
was  adopted,  it  made  this  statute,  v^  construed  by 
the  court,  the  law,  to  be  understood  in  the  light  of 
the  decision.       The    Convention    is    presumed    to   have 
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known  the  law  as  constraed^  and  to  have  so  adofyted 
it,  and  to  have  ,framed  the  Article  in  question  ex- 
pressly with  a  view  to  the  construction  already  given 
by  the  courts^  when  it  transferred  the  language  of 
the  Constitution  of  1834  to  the  Constitution  of  1870, 
it  as  fully  transferred  the  defined  force  and  meaning 
of  that   language,   and    intended   to   do   so. 

In  the  consultation  room  two  questions  are  raised 
which  were  nofc  suggested  on  the  hearing:  First,  that 
there  is  no  bill  of  exceptions;  and  second,  there  is 
no   right   of    appeal    in    contempt   cases. 

The  first  is  predicated  upon  a  recital  upon  the 
transcript,  which  is  evidently  the  officious  act  of  the 
clerk,  made  for  convenience,  and  no  part  of  the  record 
as  made  by  the  court.  That  recital  has  its  place  in 
the  transcript  immediately  after  the  order  remanding 
the   defendant   to  jail,   and    is   as   follows: 

"The  above  and  foregoing  is  of  record  on  the 
minutes  of  the  court,  and  the  following  is  what  the 
Judge  signed  as  accruing  on  the  motion  to  vacate 
the  judgment.^^ 

After   the   recital   the    record   is   as  follows: 

'•  In  the  matter  of  B.  R.  G.  Warner  on  contempt. 
This  day  came  iuto  court  B.  R.  G.  Warner,  and  by 
his  counsel  moved  the  court  to  set  aside  the  order 
or  judgment  in  contempt  entered  up  by  the  court 
against  him  March  12,  1884,  and  on  the  motion  the 
subpoena  under  which  the  said  Warner  appeared  be- 
fore the  grafld  jury  was  presented,  which  is  as  fol- 
lows,^^  (setting  it  out  with  its  endorsements).  Follow- 
ing   these    in    regular    order    is    the    evidence    already 
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cited  in  this  opinion,  and  conclading:  ^^The  court 
refused  to  vacate  the  said  order  or  jadgments  in  con<» 
tempt,  to  which  action  of  the  court  in  so  refusing 
to  vacate  the  said  order  or  judgment  of  the  court, 
the  said  B.  R.  G.  Warner  excepted;  and  still  doth 
except.  The  above  is  what  occurred  on  the  motion 
to  vacate  the  judgment.  This  March  14,  1&84.  James 
M.  Greer,  [seal],  Judge  of  the  Criminal  Court  of  Shelby 
County.'' 

Following  this  is  an  order  reciting  a  prayer  for 
appeal  from  the  judgment,  and  also  from  the  action 
of  the  court  refusing  to  set  the  same  aside,  conclud- 
ing, "To  which  action  of  the  court  the  said  B.  R,  G. 
Warner  excepted,  all  of  which  appears  of  record. 
Janfes  M.  Green,  Judge,   etc.     This    March    14,   1884.'' 

I  am  unable  to  see  wherein  this  is  lacking  in 
being  a  bill  of  exceptions.  The  truth  of  the  case 
is  tairly  stated,  is  signed  by  the  judge,  and  is  re- 
cited   to   appear  of   record. 

Sec.  2968  of  Code  is:  "The  truth  of  the  case 
being  fairly  stated  in  the  bill  of  exceptions,  the  judge 
shall  sign  the  same,  which  thereupon  becomes  part  of 
the   cause." 

Is  the  truth  of  the  case  fairly  stated?  His  Honor, 
the  trial  judge  says  so  over  his  official  signature  and 
seal.  His  signature  without  the  seal  made  the  bill 
of  exceptions  a  part  of  the  record.  The  statute 
makes  no  allusion  to  the  minutes  of  the  court  as 
kept   upon   its   books. 

The  statute  was  construed  by  this  court  in  Grubbs 
V.  Greer,   5   Cold.,    162.       The   court  says:     "It   is  in- 
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sisted  for  the  defendant,  it  not  appearing  on  the  min- 
utes of  the  court,  the  bill  of  exceptions  nxis  signed 
and  sealed  and  made  a  part  of  the  decree  it  does  not 
become  a  part  thereof.  We  do  not  think  so.  By 
the  provisions  of  section  29B8  of  the  Code  it  is  made 
**  a  part  of  the  record"  " The  truth  of  the  case  being 
fairly  stated/'  etc.  This  section  is  conclusive  of  the 
question:  *^Jt  is  the  usual  farmula  to  enter  upon  the 
mintUes  the  action  of  (he  court^  but  it  is  not  necessary 
to  do  so  to  make  the  hill  of  exceptions  a  part  of  the 
record." 

This  holding  was  re-affirmed  in  McGavock  v.  Par- 
year,  6  Cold.,  39,  the  court  saying  "  It  is  not  neces- 
sary under  the  rulings  of  this  court  in  the  case  of 
Grubbs  against  Greer,  that  the  minutes  of  the  court 
should   show   the   bill   of   exceptions   was  signed,  sealed 

and    made   part   of    the   record." 

In  Ferrill  v.  Alden^  2  Swan,  79,  the  court  says : 
^*A  bill  of  exceptions  is  for  matter  excepted  to  at  the 
trial  and  ascertained  before  the  verdict,"  etc.,  is  suffi- 
cient if  the  exception  be  taken  at  the  trial  and  no- 
ticed by  the  court,  and  it  may  during  the  term  be 
reduced  to    form,    and   signed    by   the  judge. 

So  that  it  is  clear  beyond  doubt  that  a  truthful 
stitement  of  the  case  and  exception  to  the  action  of 
the  court,  signed  by  the  judge,  constitute  a  complete 
and  perfect  bill  of  exceptions,  and  such  is  this  record 
in    every    particular   to  the   smallest  detail. 

It  is  next  objected  in  the  consultation  room,  and 
not  by  counsel  on  either  side,  that  there  is  no  right 
of  appeal,   and    several    cases    are  cited   in   support   of 
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the  position,  one  of  them,  Burks  v.  Fleming^  6  Baxt., 
333,  gave  the  right  of  appeal,  and  held,  '^Tbe  prin- 
<iiple6  of  the  organic  law  of  the  State,  as  well  as 
of  the  long  established  practice  of  the  courts  reqaire 
a  very  liberal  construction  of  the  right  of  appeal  to 
those  whose  liberties  and  property  are  in  any  manner 
endangered.  It  is  by  such  right  thai  petty  tyrannies 
can   be   kept  down  in  republicsJ^ 

I  now  ask,  did  this  court  ever  at  any  time  since 
the  decisions  were  made,  regard  Martin's  case,  5  Yer., 
466^  or  Gallaway^s  case,  6  Cold.,  335,  or  the  copied 
illustrations  from  the  two  cases  in  Fleming's  case,  6 
Baxt.^  381,  as  conclusive  of  the  question  of  the  right 
of  appeal?       I   undertake   to  answer  positively,  no. 

The  reasoning  in  the  older  cases  is  an  argument 
of.  inconvenience,  an  element  not  admissible  of  con- 
sideration on  the  trial  of  a  question  involving  the 
liberty   of  a   citizen. 

In  IRrsch's  case,  8  Baxt.,  92,  the  court  says :  "  It  is 
insisted  by  the  attorney-general  that  the  contempt  being 
commit  led  in  the  presence  of  the  court,  the  defendant 
had  no  right  of  appeal  from  the  judgment.  How 
this  may  be  we  do  not  undertake  now  to  decide  as 
the  main  question  is  decisive  of  the  case."  If  this 
language  means  any  thing,  it  is  that  the  cases  already 
cited  did  not  settle  the  question,  and  that  it  was  an 
open  one.  If  a  majority  of  the  court  had  have  been 
of  opinion  that  the  question  of  right  of  appeal  had 
been  settled,  it  was  wholly  unnecessary  to  go  into 
the  merits  of  the  case.  From  some  cause,  regard- 
less of   Martin's  and  '  Galhway's  cases,  and   the   quota- 
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tioiis  in  Flmi^%  oasey  the  quertioB  of  the  right  of 
appeal  was  not  decided.  The  oourt  would  ^^not  im* 
dertake  to  decide  it/'  If  it  had  been  decided,  and  tha 
conrt  felt  it  was  bound  by  the  decimm  no  undertak* 
ing  to  decide,  nor  the  reason  giTen  for  the  refusal 
to   80  undertake  was  called  for. 

It  would  seenii  in  view  of  the  cases  referred  to^ 
that  a  declaration  on  the  part  of  the  court  of  the  kind 
made,  was  an  admission  that  the  decisions  were  not 
only  not  satis&ctorj,  but  were  not  sound,  and  that 
a  majority  at  least,  thought  the  right  of  appeal  did 
exist. 

In  Hundhanisen  v.  Marine  Fire  Insurance  Co^y  6 
Heis.,  702,  a  contempt  case,  this  court  speaking  through 
Judge  Freeman,  said:  '^The  action  of  the  chancellor 
m  a  case  of  contempt,  such  as  is  before  us  in  this 
record,  is  subject  to  be  reviewed,  and  that  writs  of 
error  and  supersedeas  were  applicable  and  appropriate 
as  the  remedy  of  the  party,  and  the  motion  to  dis^ 
charge  the  sup&'sedeas  wiU  be  discharged" 

Judge  Freeman  also  says  in  that  case:  ^'This 
court  is  the  supreme  tribunal  of  the  State,  and  other 
courts  inferior  in  the  sense  of  being  subject  in  their 
action  to  the  jurisdictional  control  of  this  court,  as 
tlie  appellate  tribunal  over  all  such  judgmenis  and  de- 
ei'ees  as  they  may  render  affecting  the  life,  Kberty, 
property  or  rights  of  the  citizen  of  the  State.  The 
Judge  adds:  ^'The  particular  mode  in  which  this 
jurisdiction  may  be  exercised,  whether  by  appeal  in 
the  nature  of  a  writ  of  error,  or  by  writ  of  error 
and  supersedeas,  is  a  matter  of  regulation  by  the 
Legislature,  and  such   restrictions  and   regulations  may 
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be  enmeted  hy  the  Legishntafe  iis  may  be  deemed 
proper  so  €m  not  to  A^eai  the  iMmate  control  of  this 
txmrt  as  the  Supreme  Court  of  the  State  over  the  in-' 
ferior   courts  ordained  hy  the  LeffUHaiureJ^ 

In  Harwell  v.  The  Staie^  10  Lea,  544,  Chirf  Justice 
Deaderick  delivering  the  opinion  of  tbe  coavt  in  a 
matter  of  eontempt  said:  *^Tbe  grand  jury  is  a  con* 
slitutional  part  of  the  court,  and  any  illegal  or  cor^ 
rapt  interference  with  them  in  the  discharge  of  tbeir 
duties,  or  attempt  by  outside  influence  to  control  their 
action  would  be  a  contempt  of  court  for  which  the 
offender  should  be  punished.  But  we  hardly  think 
the  facts  disclosed  in  the  evidence  are  of  the  char*- 
acter  indicaled.  The  judgment  of  fine  and  imprison- 
ment  was  reversed. 

In  Page  v.  The  State,  11  Lea,  202,  in  an  opinion 
delivered  at  this  place  one  year  ago,  Judge  Cooper, 
speaking  for  the  court,  .said:  "The  statute  making 
it  a  criminal  offense  to  retail  spirituous  liquors  on 
Sunday  is  intended  to  punish  the  seller,  not  the 
buyer,  and  the  latter  may  therefore  be  compelled 
to  testify  a«  a  witness  on  the  trial  of  the  indict- 
ment against  the  seller,  and  may  be  punished  for 
contempt  in  refusing  to  testify.*'  The  judgDticnt  of 
fine  and  imprisonment  was  affirmed.  The  opinion 
concludes:  "No  point  is  made  as  to  the  right  of  the 
appellant  to  appeal  from  the  judgment,'*  No  point 
is  made  as  to  the  right  in  this  case.  If,  because 
the  point  was  not  made  in  the  one  case  it  as- 
sumed jurisdiction  of  its  merits,  why  decline  in  the 
other  with    precisely  the    same    surroundings.      If,    in 
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Hirseh's  case,  the  point  was  made,  why  shoald  the 
ooart  give  it  the  go-by,  and  decide  the  matter  upon 
its  merits  ?  Why  should  it  assume  to  raise  the  ques* 
tion  here  of  its  own  motion?  Then  we  have  five 
cases  distinctly  recognizing  the  right  of  appeal,  all 
since  the  cases  of  Martin  and  Galloway j  and  directly 
in  their  faces.  For  a  period  of  thirteen  years  the 
right  of  appeal  has  been  recognized  and  practiced 
upon  by  this  court.  The  profession  recognizes  the 
change  of  the  rule.  The  change  is  consistent  with 
our  institutions.  If  we  ignore  what  we  have  done^ 
and  the  practice  we  have  so  often  adopted,  and  go 
back  to  what  is  claimed  to  be  the.  old  rule,  how  will 
the  profession  ever  know  a  rule  to  be  settled  even 
for  the  conduct  of  the  members  of  the  bench  who 
have   announced   it?       Do  we   write   to  confuse? 

If  the  right  of  appeal  was  settled  not  to  exist, 
the  court  had  no  jurisdiction  to  try  the  cases  cited.  It 
was  the  duty  of  the  court  to  have  stricken  them  from 
the  docket^  whatever  may  have  been  their  facts,  and 
not  to  have  trespassed  upon  the  exclusive  jurisdiction 
of  inferior  coui*ts  by  affirming  and  reversing  on  the 
merits   as   we    understood  them. 

For  one  I  do  not  believe  any  power  exists  in  the 
courts  or  Legislature  to  restrain  any  citizen  from  be- 
ing heard  by  all  the  constitutional  courts  of  the  State 
in  any  and  all  matters  involving  life,  liberty  or  prop- 
erty. The  right  of  appeal  in  some  form  exists  in 
every  case,  whatever  the  form  of  proceedings,  and 
continues  till  passed  upon  by  the  court  of  last  resort, 
the   Supreme    Court. 
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It  seems  to  me  the  reasoning  in  the  case  holding 
that  this  court  may  not  review  contempt  cases  is  not 
well  supported.  It  is  said  that  "  if  a  writ  of  error 
did  lie  from  a  judgment  of  contempt^  courts  of  jus- 
tice as  such  could  not  exist  to  any  useful  purpose  in 
times  of  excitement  and  turbulence,  because  they  could 
not  protect  themselves,  etc.  That  a  witness  who  re- 
fused to  give  his  evidence,  in  contempt  of  the  court, 
and  was  to  be  imprisoned,  might  pray  the  writ,  and 
it  would  be  impossible  to  coerce  him,''  and  yet  these 
cases  hold  that  if  he  is  improperly  imprisoned,  the 
writ  of  habeas  corpus  will  furnish  relief.  Now  the 
writ  of  kabeas  corpus  may  be  issued  by  the  Jiat  of  a 
different  judge  to  the  one  who  committed  for  contempt, 
and  he  may  try  the  right  to  the  writ.  By  the  ser- 
vice of  the  writ  the  contumacious  witness  is  taken 
out  of  the  control  (for  the  time  being  at  least)  of 
the  committing  judge.  The  judge  trying  the  right 
hears  the  facts  of  the  case,  and  may  discharge  the 
witness  entirely,  or  he  may  remand  him  to  prison, 
If  the  proceedings  in  the  court  of  the  one  judge 
may  be  thus  interfered  with  by  the  judge  of  another, 
and  the  action  of  the  latter  judge  make  it  impossible 
for  the  former  to  coerce  a  witness,  by  what  process 
of  reasoning  can  it  be  heid  that  the  same  results  may 
not  be  reached  by  writs  of  supersedeas  from  this  court. 

The  case  is  tried  upon  the  same  facts.  The  action 
upon  the  writ  of  habeas  corpus  is  final  if  there  is  an 
order  of  discharge.  The  writ  of  supersedeas  is  only 
the  means  of  bringing  the  matter  to  the  attention  of 
this  court.       The  fiai  decides  no   question   and    cannot 
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defenrt  the  pUDishment  for  oontetnpt,  for  if  the  ihcts 
stttsfjr  tins  court  that  the  order  of  imprisonment  was 
proper^  it  will  be  affirmed  and  enforced.  In  the  Aaftc«r« 
corpus  proceeding  we  have  the  opinion  of  a  single 
judge^  in  the  supersedeas  proceeding  we  bare  the  opiB«> 
ions  of  all  the  judges  of  the  court  of  last  resort  as 
an   authoritative   settlement  of  the  questions   made. 

In  the  one  case  one  judge  may  be  of  one  opinion 
and  another  of  a  different  one,  and  the  rules  of  law 
and  practice  may  l>e  and  are  different  in  the  several 
circuits.  Neither  is  authority  to  the  others,  while  the 
decisions  of  a  court  of  last  resort  control  throughout 
the  State.  If  a  case  fiilling  under  the  illustration  put 
in  the  old  cases  should  arise  (as  is  not  at  all  prob- 
ahlo  if  even  possible),  no  Judge  of  this  court  would 
grant  the  writs  of  error  and  mipersedeas.  It  is  always 
in  the  power  of  the  committing  court  to  force  the 
offendint;  p:)rty  to  resort  to  the  supersedes,  and  it 
would  Ik*  his  duty  to  do  so  in  cases  as  extreme  os 
the  illustritions  of  the  older  cases,  or  even  when  he 
was  of  opinion  the  contempt  was  in  the  least  out- 
r.tgoous    in   its   character. 

In  Hundhausen  v.  Marine  and  Fire  Insurance  Com' 
pany,  Judge  Freeman  intimates  pretty  clearly,  that  writs 
of  error  and  supersedeas  are  the  remedy  in  cases  of 
contempt:     5  Heis.,   712. 

If  the  argument  "ab  inoonveniend'^  is  to  obtain  for 
any  purpose,  why  not  extend  it  and  say  that  it  would 
be  dangerous  to  permit  the  arbitrary  power  of  impris- 
onment to  vest  in  the  bosom  of  a  judge  in  times  of 
excitement   and   turbulence,   because   he   might  then  un- 
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lawfully  and  oppressively  imprison  a  witness  for  refusing 
to  answer  an  illegal  and  impertinent  question  pro 
pounded  for  the  advancement  of  partisan  purposes? 
The  integrity  of  the  eitissen  may  be  as  safely  trusted 
as  the  int^rity  of  the  judge.  Both  owe.  the  same  al- 
legiance  to   law   which   they   are   presumed   to   know. 

Judge   Smith   says  in  GcMoway's  casei  5   Cold.,  336 : 
"If   the   judgment   for  the    contempt  be   for  cause   for 
which   the   court   has   not  jurisdiction,  and  it  so  appears 
upon   the   record,    the  judgraeut   is    void   and    no   justi- 
fication   for   the   imprisonment.       It   stands   on   the   law 
of    universal    application     to    the    judgment    of   courts, 
that   if  the   court   has   no    jurisdiction,   the  judgment   is 
vdd."       I  ask   who   is  to  decide  whether  the  judgment 
be  void?      Is   it  to  be  done  by  a  judge' of  co-ordinate 
jurisdiction,  or  by  a  court  of  appellate  jurisdiction?     Is 
one  circuit    judge,   one   chancellor,   or    one    judge   of  a 
criminal   court   to   review   and    affirm    or   reverse   others 
with    the    same   jurisdiction,   or   must   it   be   done   by    a 
court  of  appellate  jurisdiction?      If  a  judgment  is  void 
it  can   only   be  vacated  by  the  court  rendering  it  or  by 
a  court   of  appellate  jurisdiction.       The  validity  of  the 
judgment    here   depends   u|x>n    the    construction    of   the 
statute,   which   this   court  alone   can  authoritatively  con- 
strue.      It   is   a  Strang   holding,  in   a  (»use  originating 
in  the  criminal   court,   the   judge   of   that  court   giving 
one  construction  to   a   statute   and    the    circuit   judge   a 
different  one,   or  vice  veraa,    that    the    opinion    of    the 
latter   is   conclusive,    nbt  only   upon  the  former,  but  also 
upon   the    Supreme   Court.     Yet   such    is   the   inevitable 
logic  of  the  theory  that  hcAeaa  corpus  is  the  only  remedy 
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in  contempt  cases,  and  no  appeal  lies.  I  cannot  sab- 
scribe  or  assent  to  any  such  restrictive  construction  of 
the  constitutional  guarantee.  '^  I%at  all  dourls  shall  be 
open,  and  every  man  for  any  injury  done  him  in  his 
lands,  goodi*,  pei^Bon  or  reputationy  shall  have  remedy 
by  due  course  of  construction  of  law,  and  right  and 
justice  administered  without  sale,  denial  or  delay'': 
Const.,   Art.   1,   sec.    17. 

I  am  unable  to  comprehend  the  soundness  of  that 
judicial  reasoning  or  the  authority  for  its  holding,  by 
which  the  doors  of  this  constitutional  court  of  last 
resort — and  most  important  of  aU  eourU — are  closed  and 
barred  against  him  who  claims  in  any  lawful  proceed- 
ing to  have  been  injured  in  person  or  reputation.  This 
is  the  ** denial"  which  is  condemued  and  positively 
prohibited  by  the  .instrument  that  created  this  court, 
and  to  which  this  court  swears  support  and  allegiance. 
Let  him,  who  can,  explain  on  reason  sounder  than 
that  of  inconvenience — a  reason  unknown  to  the  Con- 
stitution, and  one  ihat  cannot  be  extracted  from  it, 
however  much  it  may  be  tortured  by  construction.  A 
reason  that  as  well  applies  to  all  criminal  proceedings 
as  to  contempt  and   habeas  corpus  cases. 

Chief  Justice  Deaderick  and  Judge  Cooke  concur 
in  the  opinion  that  the  subpoena  was  unlawfully  issued 
and  gave  no  jurisdiction.  That  the  bill  of  exceptions 
is  perfect,   and   that   the   writs  were  properly  granted. 

The  supersedeas  is  made  perpetual  and  the  petitioner 
discharged. 


APRIL  TERM,  1884.  79 


State  I'.  Warner, 


Deaderick^  C.  J.,  delivered   the   following   opinion: 

In  the  criminal  court  of  Shelby  county  the  plain- 
tiff in  error  was  imprisoned  for  alleged  contempt  of 
court,  in  reiusing  to  answer  questions,  proper  in  them- 
selves, propounded  to  him  by  the  foreman  of  the  grand 
jury  in  the  room  of  said  jury,  and  in  their  presence, 
touching  his  knowledge  of  unlawful  gaming.  He  had 
been  summoned,  by  service  of  subpoena,  to  appear  be- 
fore the  judge   to   testify   on   a   day   named. 

The  record  discloses  that  the  foreman  of  the  grand 
jury  with  the  witness  appeared  in  open  court,  and  in- 
formed his  Honor  that  the  witness  bad  refused  to  an- 
swer whether  he  knew  of  any  unlawful  gaming  for 
money  in  the  Gayoso  Club  rooms  over  his  saloon, 
and  similar  questions  as  to  gaming,  within  the  last 
six   months. 

The  defendant  persisting  in  his  refusal  the  court 
ordered  him  to  jail  for  contempt,  there  to  remain 
until  he  should  purge  himself  of  the  contempt,  or  be 
otherwise  delivered  in  due  course  of  law.  From  this 
judgment  defendant  prayed  an  appeal,  which  was  re* 
fused,  and  he  was  committed  to  jail.  He  presented  a 
transcript  of  the  record  of  the  proceedings  of  said 
criminal  court  to  one  of  the  judges  of  this  court,  and 
prayed  for  writs  of  error,  certiorari  and  supersedeas, 
which  were  granted,  and  the  case  is  now  before  us 
for  final  disposition  upon  the  questions  as  to  whether 
we  have  any  jurisdiction  to  revise  the  judgment,  and 
if  80  it  is  erroneous. 

The  record  consists   of   a   transcript   from   the   min- 
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utes  of  the  oourt^  and  the  certificate  of  the  judge  of 
what  transpired  on  the  trial  of  the  cause,  officially 
signed  by  him  during  the  term  of  the  court.  We 
think  thi«  was  intended  for,  and  is  in  every  essential 
particular,  a  bill  of  exceptions,  and  is  a  part  of  the 
record  in  the  cause.  From  this  record  it  appears  that 
the  subpcena  to  testify  was  issued  upon  the  order  and 
at  the  instance  of  the  attorney-general,  and  that  the 
grand  jury  did  not  order  or  direct  the  issuance  of 
any  subpoena  requiring  the  witness  to  appear  and  testify 
before  them.  '  This  power  the  grand  jury  have  in  cer- 
tain cases  specified,  gaming  being  one  of  them:  C!ode, 
sees.  5087,  6787a.  But  this  power  being  in' deroga- 
tion of  the  common- law  cannot  be  extended  beyond  the 
express  provisions  of  the  statute:  4  Cold.,  195;  1 
Swan,    19;     Meigs^   99. 

The  attorney-general  has  no  power  to  direct  wit- 
nesses in  such  cases  to  be  sent  before  the  grand  jury, 
nor  has  the  court,  but  the  "grand  jury  shall  have  the 
right  and  power"  to  send  for  witnesses  under  said 
sections,   and   they   only. 

Our  statutes  define  what  shall  constitute  contempts 
of  court,  and  directs  that  the  offense  shall  not  be  con- 
strued as  extending  to  any  other  acts  than  those 
specified. 

The  third  specification  is  "the  willful  disobedience 
or  resistance  of  any  officer  of  said  courts,  party,  juror, 
witness  or  any  other  person,  to  any  lawful  writ,  pro- 
cess,  order,   rule,   decree  or  command   of   said   courts." 

It  is  under  this  sub-section  3,  if  at  all,  that  the 
validity  of  the  proceedings  and    judgment    of   the   in- 
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ferior  court  can  be  maintained.  But  in  my  opinion 
the  judgment  cannot  be  upheld  and  maintained  under 
this  sub-section,  upon  the  ground  that  the  judge  had 
no  lawful  auilwrity  to  order  defendant  to  do  the  act^ 
for  his  refusal  to  do  which^  the  punishment  was  im- 
posed. To  constitute  the  offense  there  must  bo  willful 
disobedience  of  a  lawful  order  of  the  court.  The  judge 
had  00  lawful  power  to  compel  another,  although  in 
his  court  room  [and  presence,  to  go  into  the  grand 
jury  room  and  testify  as  to  his' knowledge  of  unlawful 
gaming.  This  power  resides  in  the  grand  jury  only, 
and  then  by  subpoena  issued  by  their  order.  So  that 
to  make  disobedience  of  an  order  of  court''  contempt, 
the  order  must  be  one  which  the  court  has  the  power 
to  make,  it  must,  in  the  language  of  the  statute,  be 
a  "lawful   order." 

In  this  case  we  think  the  court  below  had  no 
power  under  the  facts  disclosed  to  imprison  the  de- 
fendant, and  that  the  writs  of  cei^tiorari  and  of  error 
were  properly  used  to  secure  the  revision  by  this  court 
of  a  judgment  which  the  said  court  had  no  jurisdic- 
tion  or   right   to   render. 

For  these  reasons  I  concur  in  the  conclusion  an- 
nounced by  Judge  Turney,  that  defendant  should  be 
discharged. 

Cooke,    Sp.   J.,   concurs  in    the  foregoing  opinion. 

Freeman,  J.,  delivered  the  following  dissenting  opin- 
ion : 

This   case   brings   before   this    court   certain   proceed- 
ings   in    a    matter    of   contempt    had    in    the   criminal 
6 — VOL.  13. 
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conrt  of  Shelby  county,  Judge  James  M.  Greer,  pre- 
siding. 

I  find  two  records  before  us,  and  a  proceeding  on 
habeas  corpiis  before  Judge  Pierce  of  the  circuit  court 
of  Shelby  county,  in  which  he  refused  to  discharge 
defendant,  Warner,  from  imprisonment  under  the  judg- 
ment of  Judge  Greer.  This  is  brought  before  us, 
under  a  certiorari  issued  under  a  fiat  of  one  of  the 
judges   of    this   court. 

We  take  it  to  be  too  well  settled  that  the  action 
of  a  judge  or  court  on  a  writ  of  habeas  corpus  can- 
not be  reviewed  by  this  court  under  any  form  of  pro- 
cedure, to  demand  any  discussion  or  investigation : 
Stat^  ex  rel,,  etc.,  v.  Malone  et  aL,  3  Sneed,  416-17 ; 
State  V.  Galloway  &  Rhea^  5  Cold.,  335,  ei  seq.  This 
record   need  not  be   further   noticed. 

The  case  is  this,  as  shown  by  the  record :  On 
March  12,  1884,  the  minutes  of  the  court  show  that 
C.  B.  Bryan,  foreman  of  the  grand  jury,  then  in  ses- 
sion, "  came  into  open  court,  accompanied  by  B.  R.  G. 
Warner,  and  also  the  attorney-general.  Whereupon  the 
foreman  stated  to  the  court  that  said  Warner  had  been 
examineij  before  the  grand  jury  as  a  witness,  and  had 
refused  to  answer  the  following  questions,  to-wit :  "  As 
to  whether  said  witness  knew  of  any  unlawful  gam- 
ing for  money  in  the  Gayoso  Club  Booms  over  his 
saloon ;  that  the  witness  had  refused  to  answer  this  and 
other  questions  of  a  similar  character  touching  his 
knowledge  of  unlawful  gaming  in  the  last  six  months. 
The  foreman  stated  that  he  had  informed  witness  that 
he   would   be   required  to  answer  said   questions,    or  the 
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foremaD  would  be  compelled  1o  bring  him  before  the 
court.  The  witness  still  refused  to  answer,  and  he  had 
him  before  the  court.  Whereupon  the  court  inquired 
of  the  witness,  upon  what  ground  he  based  his  re- 
fusal. Witness  replied  that  he  was  president  of  said 
Gayoso  Club;  that  there  was  some  sixty  members  of 
said  club,  and  he  did  not  desire  to  speak  of  any  thing 
pertaining  to  the  club.  He  also  said  that  his  answer  might 
criminate  himself,  and  therefore  he  had  refused  to  answer. 
Whereupon  the  court  instructed  the  witness  that  a 
person  was  not  liable  to  prosecution  for  any  informa- 
tion given  before  the  grand  jury  touching  any  misde- 
meanor in  which  he  might  have  taken  part,  hence  he 
could  not  criminate  himself  even  if  he  had  answered 
that  he  had  been  engaged  in  said  gaming,  and  thut 
he  could  not  be  prosecuted.  Whereupon  the  witness 
said   he   still    felt   compelled    to    refuse. 

The  court  then  informed  him  that  it  would  be  the 
duty  of  the  court  to  commit  him  to  jail  for  con- 
tempt until  he  would  answer ;  that  he  hoped  the  wit- 
ness would  think  better  of  his  refusal,  and  not  impose 
upon  the  court  this  disagreeable  duty.  Witness  replied 
he  would  still  refuse.  Whereupon  the  court  adjudged 
that  said  B.  R.  G.  Warner  be  held  in  contempt  of 
this  court,  and  committed  to  the  body  of  the  county 
jail  of  Shelby  county  until  he  shall  have  purged  him- 
self of  said  contempt  by  answering  said  questions,  or 
else  delivered  therefrom  by  due  process  of  law.  That 
he  pay  the  costs  of  this  proceeding,  and  execution 
issue  for  the  same.  Thus  the  proceeding  ended  by  a 
final  judgment. 
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On  the  next  day  the  defendant  in  person  and  by 
attorney — the  attorney- general  being  present — moved  the 
<3ourt  to  vacate  the  judgment  heretofore  entered  on  the 
minutes  of  this  court,  holding  the  defendant  in  con- 
tempt, and  committing  him  to  jail,  which  motion  was 
overruled    by    the   court. 

AVhereupon    the    defendant     prays   an   appeal    in    the 

nature   of   a    writ   of    error    to    the    next   term    of    the 

Supreme   Court,    which    said    appeal    is   refused,    and    the 

defendant   was    remanded   to  jail   in    accordance  with  the 

judgment    heretofore   rendered. 

It  was  settled  by  this  court  in  the  case  of  Hirsch 
V.  T%e  State,  8  Bax.,  89,  after  much  discussion  of  the 
question,  that  a  witness  summoned  before  the  grand 
jury  under  subpn'na  could  not  refuse  to  give  evidence 
as  to  violations  of  our  laws  against  gaming,  on  the 
ground  that  he  might  criminate  himself.  Section  5089 
was    held    to   exempt   the    witness    in    such    cases. 

We  have  no  doubt  of  the  correctness  of  this  case, 
and  do  not  deem  it  necessary  to  re-examine  that  ques- 
tion. The  answer,  however,  to  the  argument  of  the 
majority  opinion  is  not  by  the  simple  tact  that  he 
cannot  affect  himself  legally,  when  the  State  has  said 
he  shall  not  be  ])ro8ecuted  in  such  a  case.  This  meets 
the  whole  point  in  it,  unless  we  hold  that  whether  it 
can  legally  affect  himself  or  not,  he  is  still  protected. 
In  fact,  as  I  understand  it,  this  is  the  theory  of  the 
opinion.  If  so,  I  venture  to  say  that  the  conclusion 
is  not  sustained  by  any  authority  to  be  found  in  our 
law — whether   text-book   or   decision. 

Up   to   this    point    there    can     be    no    question    the 


APRIL  TERM,  1884.  85 


State  V.  Warner. 


judgment  of  the  criminal  court  is  correct.  The  wit- 
ness had  persistently  refused  to  answer  the  questions 
which  had  been  put  to  him.  They  were  proper  ques- 
tions in  investigating  the  fact  whether  gaming  in  vio- 
lation of  law  had  occurred  within  the  knowledge  of 
the  witness.  The  court  had  acted  most  considerately 
to  the  witness,  and  explained  to  him  that  he  could 
not  involve  himself  by  his  answer,  and  even  urged 
him  to  reconsider  his  refusal.  He  still  persisted  in 
bis  refusal.  This,  in  connection  with  the  reasons 
given  by  the  witness  for  his  refusal,  aHmits  of  but 
one  conclusion,  that  is,  that  the  witness  had  determined 
not  to  inform  on  his  friends,  the  members  of  hi& 
club;  for  the  only  reasons  given  for  refusal  were 
that  he  was  president  of  the  club,  and  did  not  wish 
to  speak  of  any  thing  pertaining  to  the  club,  and 
also  that  his  answer  might  criminate  himself.  Thi& 
last  objection  was  removed  by  the  explanation  given 
by  the  court,  and  that  this  was  not  a  controlling 
reason  for  his  refusal  is  seen  by  the  fact  that  no  doubt 
is  expressed  by  the  witness  as  to  the  correctness  of 
the  explanation  of  the  law  as  given  by  his  Honor 
on  this  point.  That  no  sufficient  or  even  plausible, 
legal  justification  for  the  witness^  refusal  to  answer  the 
questions  propounded  before  the  rendition  of  his  Honor's 
judgment,  the  statement  we  have  given  makes  certain. 
Upon  the  case  as  it  stood  before  his  Honor  when  the 
judgment  was  rendered,  we  have  only  a  contumacious 
witness,  who,  on  an  assumed  point  of  honor,  had  de- 
termined to  brave  the  court,  defy  its  authority,  and 
take    the    consequences,    thus    putting    himself    in     the 
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way  as  an  obstruction  to  the  enforcement  of  the  crim- 
inal law  of  the  land.  It  will  be  seen  that  afterwards 
the  effect  of  counsel  was  to  shield  him  from  the  con- 
sequences, and  give  him  a  triumph  over  the  court  by 
matter  presented  ex  post  facto,  which  had  never  been 
thought  of  in  the  inception  of  the  case,  nor  until 
after   a    final  judgment   had  been    rendered. 

On  this  statement  of  the  case  it  clearly  appears 
this  is  not  a  case  that  appeals  to  this  court  for  any 
liberality  of  construction  in  order  to  shield  the  de- 
fendant,  or  to  favor  the  application  of  mere  techni- 
calities, that  he  may  elude  the  grasp  of  the  law.  We 
should  be  slow  to  find  mere  technical  error  that  would 
give  this  defendant  immunity  and  an  apparent  triumph 
over  a  court  acting  under  an  evident  sense  of  duty 
to  enforce  the  law  of  the  land,  and  maintain  the  dig- 
nity   of   the  judiciary. 

It  appears  from  a  statement  signed  by  the  judge, 
and  "filed,"  as  the  record  says,  ''by  the  defendant," 
but  not  ordered  to  be  so  filed,  or  made  part  of  the 
record  in  this  case  by  the  court ;  that  on  this  motion 
to  vacate  the  judgment  already  entered  on  the  13th 
of  March,  the  motion  being  on  14th,  the  subpoena 
under  which  Warner  had  been  summoned  to  appear 
and  testify  before  the  grand  jury  was  read.  This 
commanded  the  sheriff*  to  summon  him  to  appear  be- 
fore the  criminal  court,  then  in  session,  "then  and 
there  to  be  sworn,  to  tesfify  and  give  evidence  before 
the  grand  jury  sitting,  in  behalf  of  the  State  con- 
cerning his  knowledge  relative  to  a  bill  of  indictment 
to   be   preferred    against   divers   persons   for   the   offense 
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•of  gaming  committed  within  the .  county  of  Shelby." 
The  subpoena  is  endorsed  on  back  of  it:  "State  ot 
Tennes&ee  v.  General  Information.  Grand  jury  sub- 
poena. Issued  March  14^  1884^  and  executed  same  day 
by   the   sheriff's   deputy.'' 

It  is  then  stated  .that  it  was  admitted  by  the  at- 
torney-general that  the  subpoena  was  issued  by  his 
instructions  and  not  at  the  instance  of  the  grand  jury, 
and  said  Warner  was  not  sent  before  the  grand  jury 
on  any  indictment  against  any  individual.  It  is  further 
said,  that  the  members  of  the  grand  jury,  as  well  as 
the  attorney-general,  interrogated  the  defendant  when 
he  appeared  under  the  subpoena.  A  copy  of  the  con- 
stitution and  by-laws  of  the  Gayoso  Club  is  also  added 
to   the   statement. 

This  is  the  entire  case  as  it  stands  in  the  record. 
Treating  this  statement  so  signed  by  the  judge  for 
the  present  as  a  bill  of  exceptions,  the  first  ques-  • 
-tion  for  consideration  is,  has  this  court  any  revisory 
jurisdiction  over  the  case.  If  not,  then  the  contest 
would  properly  end  at  this  point,  and  we  need  not 
-discuss  or  decide  the  other  questions  that  may  be 
jaised   on   the   facts   stated. 

The  case  presented  by  the  facts  before  the  court, 
and  on  which  his  original  judgment  was  rendered,  make 
3.  case  of  contempt  in  the  presence  of  the  court,  in 
the  fac^  of  its  authority,  a  direct  personal  contest  be- 
tween the  court  and  the  defendant  in  open  court.  This, 
we  take  it,  cannot  be  doubted.  It  is  this  or  nothing. 
The  question  then  is  will  an  appeal,  writ  of  error,  or 
any   other   revisory   proceeding   lie  in  this  court  in  such 
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a  case?      The  jadgment^  it   is   proper  to  say,   is  valid' 
on   its   face    beyond    question,  reciting  the  facts  clearly 
showing  the  contempt,   with   no  recital  affecting  its  va- 
lidity  in  any   way. 

In  the  case  of  Andrew  L.  Martin,  ex  parte^  5  Yer.,. 
466,  it  was  held  that  "  an  appeal  in  the  nature  of  a  writ 
of  error  does  not  lie  from  the  order  or  judgment  of  a 
court  punishing  a  party  for  contempt."  This  case  was 
decided  in  1830,  and  was  based,  as  Judge  Catron  says, 
on  Shumat^a  case  at  Nashville  in  1823  or  1824,  of 
which  case  he  says:  "Much  pains  was  taken  with  that 
opinion,  where  the  authorities  were  cited."  He  adds- 
*^It  is  most  obvious,  that  if  a  writ  of  error  did 
lie  from  a  judgment  for  contempt,  courts  of  justice, 
as  such,  could  not  exist  to  any  useful  purpose  in  times 
of  excitement  and  turbulence,  because  they  could  not 
protect  themselves  from  assaults  that  would  prevent 
their  sittings."  One  illustration  given  by  the  learned 
judge  in  support  of  the  conclusion  of  the  court,  is 
analogous  to  the  one  now  before  us.  "Suppose  a  crim- 
inal cause  on  trial  before  a  jury,  and  a  witness  refused 
to  give  evidence  in  contempt  of  the  court,  and  he  was 
ordered  to  be  imprisoned,  to  coerce  him  to  depose  on 
behalf  of  the  defendant  or  State,  he  prayed  an  appeal 
or  writ  of  error  and  continued  at  large.  How  would 
it  be  possible  to  coerce  him  to  depose?  To  the  same 
end  as  imprisonment  may  a  fine  be  imposed  by  the 
court,   not   exceeding   fifty  dollars." 

The   foregoing,  he  concludes,  are  given  "as  instances 
why  consistently  with  the  existence  of  courts  of  justice, . 
writs  of  ferror   dare    not    be    allowed    to  revise   judg- 
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ments  for  contempt.  Not  that  the  case  before  the  court 
presents  the  least  enormity.  The  facts  as  set  forth 
in  the  bill  of  exceptions,  show  very  slight  misbehavior 
by  a  member  of  the  bar,  still  were  the  writ  of  error 
entertained  in  this  case,  it  would  equally  lie  in  any 
other   case,   the   most   enormous   and   aggravated." 

The  remedy  always  open  to  the  party  if  unlawfully 
imprisoned,  is  by  habeas  corpus,  and  as  Judge  Catron 
says,  "  no  doubt*  relief  could  be  aflForded  by  this  con- 
stitutional writ."  The  above  is  the  language  of  the 
court. 

This  question  came  again  in  review  in  a  case  that 
created  as  much  interest  at  the  time,  probably,  as  anjr 
ever  occurring  in  our  courts,  State  v.  M.  C  Gallo- 
tray  and  W.  H.  Rhea,  5  Cold.,  327.  It  was  argued 
most  zealously  and  with  great  ability  by  some  of  the 
ablest  counsel  in  West  Tennessee — ^the  authorities  ex- 
amined thoroughly.  The  opinion  by  the  late  Judge* 
Henry  G.  Smith,  is  one  of  marked  ability,  in  which 
the  precisely  same  result  is  reached  as  in  the  Martin 
case.  The  only  modification  made  in  the  general  law 
on  the  subject  is,  that  the  judgment  is  required  by 
that  opinion  to  state  upon  its  face  the  cause  of  con- 
tempt alleged,  as  the  ground  of  the  jurisdiction  on 
which  the  judgment  is  rendered,  otherwise  it  would 
be  invalid.  This  furnished  the  safe  basis  for  relief 
at  all  times  under  a  habeas  corptis,  and  is  as  far  as 
public  policy  demands,  as  held  by  these  cases,  as  well 
as   the   general   current   of  authority. 

Again,  in  the  case  of  Brooks  v.  Fleming,  the  ques- 
tion of  contempt  and  revisory  power  of  this  court  came 
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under  review.  This  was  a  case  of  a  motion  to  at- 
tach Fleming  for  violation  of  an  injunction.  The 
<3hanceIlor  convicted  in  that  case,  and  appeal  was  pros- 
ecuted to  this  court.  The  case  of  violation  of  an 
injunction,  or  like  process,  not  being  in  the  presence 
of  the  court,  and  to  be  brought,  in  the  language  of 
the  judge  delivering  that  opinion,  "  to  its  knowledge 
on  the  testimony  of  others,"  and  upon  issues  made, 
was  held  to  be  an  exception  to  the  'general  rule,  and 
the   appeal   allowed. 

But  in  the  opinion  in  that  case  by  Judge  Turney, 
the  doctrine  of  Judge  Catron  in  the  case  of  Martin 
«s  to  contempfs  in  the  face  of  the  court  is  emphati- 
cally approved.  He  says:  "On  principle  the  right 
of  appeal  to  the  party  charged  is  clear  when  the 
contempt  is  not  in  the  face  of  the  court.  That  it 
will  not  lie  in  such  case  is  for  the  strong  reasons 
instanced  by  Judge  Catron  in  the  case  of  Ajidrew  L, 
Martin  ex  parte^  5  Yer.,  546,  as  well  as  others,  which 
.he    proceeds   to   give,"    beyond   question. 

I  had  the  misfortune  to  differ  with  ray  brethren 
•of  the^  Bench,  on  that  question,  but^they  are  agreed, 
and  I  stood  alone — was  compelled  to  acquiesce,  and 
feel  bound  to  do  so  now,  as  a  question  too  well 
settled  to  be  disturbed  or  reopened.  Unless  we  shall 
H)verrule  all  that  has  been  decided,  and  so  long  ap- 
proved in  these  decisions,  this  case  ends  here,  and 
this    court   has   no  jurisdiction    over   the   question. 

I  but  add  for  myself,  using  the  illustration  given 
by  Judge  Catron  in  the  5th  Yerger  case,  that  it  would 
scarcely    be    held   a   valid     answer    to   a    refusal    by    a 
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"\vitness  in  a  case  on  trial,  when  he  refused  to  obey 
the  order  of  a  court  to  testify,  that  he  should  make 
the  objection  that  he  had  not  been  regularly  sum- 
Tnoned,  or  even  had  been  summoned  under  a  subpoena 
that  called  for  and  authorized  the  summoning  of  an- 
other and  different  man,  or  it  had  been  issued  at  the 
instance  of  a  man  not  authorized  to  demand  the  is- 
suance  at   all. 

The  consequences  of  allowing  an  appeal  or  writ 
of  error  in  such  cases  reach  too  far,  and  are  too 
vital,  as  said  by  Judge  Catron,  to  the  very  existence 
of  courts.  Suppose  the  case  of  half-dozen  roughs  or 
gamblers,  who  have  been  guilty  of  violations  of  law, 
and  wish  to  prevent  a  term  of  court  being  hoi  den, 
in  order  to  get  the  benefit  of  the  statute  of  limita- 
tions. They  go  into  the  court- room,  and  by  noise 
and  turbulence  stop  the  put)Iic  business.  The  court 
adjudges  them  guilty  of  contempt,  and  they  appeal, 
free  to  re}>eat  their  offense.  •  It  is  seen  the  only  pro- 
tection of  the  court  is  not  his  power  by  law  as  a 
court,  but  in  his  personal  ability  to  contest  his  right 
to  hold   his  court. 

Again,  in  gaming  cases,  the  witness  has  but  to 
refuse  to  testify,  however  regularly  summoned.  The 
court  can  but  render  a  judgment  of  contempt  from 
which  he  appeals,  and  before  the  appeal  can  be 
disposed  of  in  this  court  six  months  have  expired, 
and  if  he  is  sent  back,  he  may  answer  willingly, 
and  purge  his  contempt — ^his  friends  are  saved,  but 
the  criminal  law  has  been  trampled  in  the  dust. 
In    fact  such  a  practice  would  serve  practically  to  give 
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parties  violating  the  gaming  laws  immunity  from  all' 
punishment  in  the  future.  These  laws  had  as  well 
be   repealed   as   to   the   largest  class  of  such  offenders. 

It  may  be  said  the  party  will  be  imprisoned  for 
contempt  on  reversal  in  this  court.  But  we  take  it 
this  would  not  be  done  if  he  answered  or  gave  testi- 
mony, which  he  could  well  do,  as  no  one  could  be 
injured    by    it. 

The  case  put  by  Judge  Catron  of  a  witness  re- 
fusing to  testify  on  a  criminal  or  even  civil  trial  servea 
also  to  illustrate  the  necessity  of  the  rule.  The  court 
adjudges  him  guilty  of  contempt,  but  he  appeals,  de- 
fies the  court,  goes  free  till  his  case  is  heard  by  this 
court.  In  the  meantime  the  case  must  stop,  a  mis- 
trial be  had  at  cost  of  the  State  or  the  parties,  and 
the  case  be  delayed  till  his  appeal  be  heard  il^ 
this  court.  In  this  way  it  is  seen  that  the  wheels 
of  justice  may  be  stopped  by  a  recalcitrant  witness 
whenever  he  chooses.  Such  consequences  show  the 
•  wisdom  find  necessity  of  the  rule  as  held  by  this 
court  from  1824  down  to  the  present  time.  Nothing 
is  seen  in  this  case  demanding  its  change— on  the 
contrary,  as  we  think,  every  thing  that  does  appear 
demands  its  enforcement,  and  an  emphasis  that  shall 
be   felt,   and    thus   close  the   question    forever. 

In  all  the  cases  cited  by  Judge  Turney  the  ques- 
tion of  right  of  appeal  was  not  made  or  decided,  or 
were  not  cases  of  contempt  in  the  face  of  the  court 
as  this  is.  The  case  cited  from  5th  Heiskell,  Hund- 
havsen  v.  Marine  Insurance  Co.,  opinion  by  myself, 
was   a   contempt   for   violation    of    an    injunction    out  of 
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court — the  precise  case  of  Fleming;  against  Brooks — in 
^hich  Judge  Turney  emphatically  distinguished  between 
the  two  class  of  cases,  giving  appeal  in  one  case,  re- 
fasing  it  in  the  other.  I  sought  in  the  Brooks'  case 
to  carry  the  right  to  cases  of  contempt  even  in  the 
face  of  the  court,  but  was  overruled  by  my  brethren, 
Judge  Turney  delivering  the  opinion.  This  view  has 
never  been  overruled  till  now.  That  case  is  in  per- 
fect accord  with  ray  present  position,  while  Judge 
Turney  is  inconsistent  with  his  opinion  injjthe  Brooks' 
case. 

But  entertaining  the  jurisdiction  of  this  court,  and 
treating  the  statement  signed  by  the  judge  as  a  bill 
of  exceptions,  as  I  do  not  think  it  is,  showing  that 
on  the  motion  made  to  vacate  the  judgment,  it  did 
appear  that  the  subpoena  in  this  case  was  issued  by 
instructions  of  the  attorney-general,  and  not  at  the 
instance  of  the  grand  jury,  and  that  Warner  was  not 
sent  before  the  grand  jury  on  any  indictment  against 
any    individual,    what    would    be   the    result? 

This,  in  the  first  place,  presents  the  question 
whether  a  party  can  in  a  case  like  this,  on  motion 
for  a  new  trial,  or  it  may  be  conceded  even  on  the 
original  trial,  interpose  the  objection  that  the  summons 
on  which  he  appeared  was  improperly  issued,  or  issued 
at  the  instance  of  a  party  who  was  not  authorized 
to  issue  it,  and  thereby  successfully  sustain  a  refusal 
to   answer   questions    put   to   him   as   a   witness. 

After  careful  reflection  I  conclude  the  defense  can- 
not be   made. 

The   subpoena  is  regularly  issued  by  a  ""court  of  com- 
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petent  jurisdiction,  is  on  its  face  complete,  and  for  a 
lawful  purpose,  that  is  that  the  witness  "may  be  sworn 
to  testify  and  give  evidence  before  the  grand  jury 
then  in  session  in  behalf  of  the  State  concerning  hi& 
knowledge  relative  to  indictments  to  be  preferred  against 
divers  persons  for  unlawful  gaming  within  the  county." 
The  party  regularly  appeared  in  answer  to  the  suni- 
mons,  and  the  grand  jury  by  their  foreman  adopted 
the  subpa'na  as  shown,  and  regularly  propounded  the 
proper  questions  to  him,  'under  their  inquisitorial  power 
in  such  cases.  If  the  foreman  had  gone  and  demanded 
a  sub])<L'na,  he  would  have  got  a  precise  counterpart 
of  this  one.  He  has  the  party  under  this  one  before 
the  body,  and  no  reason  furnished  by  any  public  policy, 
law,  or  tending  to  aid  in  the  administration  of  public 
justice  is  seen,  why  the  form  should  be  gone  through 
of  getting  another?  Suppose  the  foreman  had  applied 
for  a  subpd^ia  for  Warner,  and  been  told  by  the  clerk 
that  one  had  already  been  issued,  and  he  had  said 
that  i«  sumcient,  and  gone  on  to  act  under  it,  as  in 
this  case,  could  we  so  far  stick  in  the  bark  in  favor 
of  technical  routine,  as  to  say  the  witness  could  re- 
fuse to  answer  \vhen  before  the  grand  jury,  because 
the  attorney- general  and  not  the  foreman  had  applied 
for  the  subpa'na?  There  is  no  diflFerence  in  principle 
in  the  two  cases.  In  the  one  the  foreman  adopts 
the  subp<i4ia  already  issued,  but  before  the  party  comes 
before  the  grand  jury,  and  the  other  does  so  after- 
wards, by  using  the  witness  and  treating  him  as  reg- 
ularly summoned.  This  is  shown  by  the  fact  that 
the   foreman    puts    the    question,   and   on   his   refusal    to 
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answer  takes  him  before  the  court,  reporting  his  re- 
fusal. It  is  said,  however,  the  grand  jury  alone  has 
inquisitorial  power,  that  is  the  language  of  section 
5087.  "The  grand  jury  shall  send  for  witnesses  when- 
ever they  or  any  of  them  suspect  a  violation  of  the- 
laws  against  gaming."  Conceded.  But  that  body  sends 
through  the  agency  of  a  subpoena,  or  summons  issued 
by  authority  of  the  court,  and  when  a  witness  is  be- 
fore them  by  such  summons,  and  they  treat  him  as  a 
witness  for  the  purpose  thus  authorized  by  law,  I 
know  of  no  rule  of  law,  nor  principle  of  sound  public 
policy,  which  requires  courts  to  go  behind  all  this, 
and  see  if  the  proper  person  requested  the  subpoena 
to  be  issued  originally,  or  that  a  witness  may  be  pro- 
tected in  not  answering  a  question  pertinent  to  an  in- 
quiry   that   body   is   authorized    to   make. 

Suppose  the  witness  should  have  answered  and  given  ' 
information  of  gaming,  and  that  he  had  been  engaged 
in  it  himself  in  'the  particular  cases,  would  there  have 
been  practically  the  slightest  danger  that  he  would 
have  been  [indicted  on  the  information  thus  given? 
Assuredly  not.  If  he  had  been,  however,  then  is 
there   any   legal    danger    of  his   being   injured? 

He  would  simply  have  filed  a  plea  stating  the  fact, 
that  he  had  been  summoned  before  the  grand  jury  to 
give  evidence  as  to  gaming,  and  had  given  information 
in  the  particular  case,  and  this  had  been  the  basis  of 
the  indictment  found  against  him,  and  on  proof  of 
this  he  would  most  assuredly  have  been  directed  to 
be  acquitted  by  the  court,  as  held  by  Judge  Greer  in 
his    exposition  of  the   law  in   this   case.      Suppose,  how- 
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ever,  the  attorney-general  had  replied,  admitting  the 
subpoena,  but  that  in  fact  he  had  applied  for  the  sub- 
poena,  and   not   the   grand  jury.      Would   such   a   repli- 

-  cation  have  been  held  good?  Might  not  the  defend- 
ant say,  I  know  nothing  of  that,  the  grand  jury  had 
me  before  them  under  authority  of  the  court,  and  put 
the  questions.  I  know  by  law  that  body  had  the 
power  to  inquire  into  and  discover  violations  of  the 
gaming  kws,  and  so  I  did  not  choose  to  contest  their 
authority.  Would  there  have  been  any  answer  in 
fairness  or  justice  to  this  defense?  But  the  case  of 
the  State  v.  Hatfield^  3  Head,  231,  is  thought  to 
maintain  a  different  view.  I  do  not  think  so.  The 
whole  point  in  the  decision,  and  all  that  was  ruled 
by  the  court  is  given  correctly  in  the  syllabus  as  fol- 
lows:    "The   provision   of  the  Code,  sec.  5089,  exempt- 

,  ing  a  witness  from  prosecution  for  any  offense  in  re- 
lation to  which  he  has  testified  before  the  grand  jury, 
does  not  extend  to  and  embrace  a  grand  juror,  who 
communicates  to  his  fellow-jurors  his  knowledge  of  a 
crime  having  been  committed,  and  in  doing  so,  vol- 
untarily implicates   himself.''  « 

In  distinguishing  this  case  from  the  case  provided 
for  by  the  section  of  the  Code,  Judge  McKinney  simply 
said:  "The  term  'witness'  in  the  statute  must  be  un- 
derstood in  the  legal  sense,  and  it  is  obvious  from 
the  context,  can  only  be  applied  to  a  person  brought 
before  the  grand  jury,  by  compulsion,  to  testify  against 
others.  Neither  the  letter  nor  spirit  of  this  partic- 
ular exemption  applies  to  the  case  of  a  grand  juror 
who   voluntarily   criminates   himself."       He   simply  puts 
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the  case  of  a  witness  summoned  as  the  one  protected, 
and  the  one  who  is  not,  but  voluntarily  gives  informa- 
tion  as   not.       That    is   all    in    this  case.       He  certainly 

• 

did  not  hold,  nor  would  that  court  -  have  done  so,  we 
take  it,  that  if  compelled  in  fact  by  a  subpoena  to 
appear,  and  he  does  so  appear,  and  give  testimony, 
that  he  would  not  be  e:jfempt  if  the  State  could  show 
an  irregularity  in  the  issuance  of  the  subpoenn.  On 
the  contrary,  his  language  fairly  implies,  if  any  thing,, 
the   contrary. 

I  hold,  that  the  subpoena  being  on  its  face  from 
proper  authority,  and  complete  as  a  process  from  such 
a  court,  the  witness  is  bound  to  obey  it — it  is  com- 
pulsory on  him.  The  consequences  of  the  opposite 
doctrine  would  be  in  every  case  where  a  witness  is 
subpoenaed,  he  would  be  compelled,  before  he  answered 
in  cases  that  might  a  Sect  himself,  to  go  and  at  his- 
peril  ascertain  that  the  process  was  issued  at  request 
of  the  proper  authority.  If  he  /ailed  to  get  informa- 
tion correctly  on  this  point,  he  would  answer  at  his 
peril.  He  could  seldom  know  any  thing  on  the  fuh- 
ject,  and  so  before  he  answers  must  be  subjected  to^ 
the  trouble  of  making  the  inquiry,  and  then  take  the 
responsibility  of  making  a  mistake.  This  is  to  impose 
a  burden  on  the  witness  not  in  accord  with  justice 
or  the  analogies  of  our  law.  In  all  other  c«?es,  as 
an  officer  serving  process,  he  has  only  to  look  at  the 
face  of  the  paper  and  see  that  it  is  not  void  on  its 
iaee,  and  he  may  go  on  to  obey  it  without  fear.  He 
is   not   compelled    to    look    behind    the   process   itself. 

liVhy    should    a   witness   have  a  different  rule  applied 
7— VOL.   13. 
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to  him?  Why  should  a  contumacious  witness^  as  in 
this  case,  who  seeks  to  shield  his  friends  who  have 
violated  the  law,  be  permitted  to  invoke  for  himself 
a  rule  that  should  impose  such  burdens  on  others^  or 
why  should  courts  listen  to  such  an  appeal?  I  con- 
fess I  see  no  reason  consistent  with  law  or  sound 
policy  that  demands  it — on  •  the  contrary,  much  that 
forbids  it. 

Since  writing  the  above,  I  find  in  a  note  to  the 
case  of  Dougan  v.  District  of  Lake  Go,,  Am.  L.  Reg., 
vol.  22,  page  530,  the  decisions,  both  English  and 
American,  collected.  The  rule  resulting  from  them  is 
thus  given  by  the  Supreme  Court  of  Colorado:  "The 
power  of  punishing  for  contempt  is  inherent  in  all 
courts.  It  is  absolutely  necessary  they  should  possess 
it,  whether  expressly  given  or  not  by  statute,  and  when 
the  court  has  jurisdiction  of  the  class  of  cases  to 
which  the  action  belongs,  unless  a  want  of  jurisdiction 
in  the  paHicular  case  affirmatively  appears  on  the  Jdce 
of  the  proceeding,  no  error  on  ruling,  no  irregularities 
in  the  proceeding  will  divest  it  of  its  power.''  That 
the  court  has,  through  its  grand  jury,  jurisdiction  of 
the  class  of  cases  now  under  investigation  is  beyond 
doubt.  This  conceded,  irregularities  in  the  form  of 
proceeding  go  for  nothing  in  a  proceeding  for  con- 
tempt. 

Again,  it  is  held  the  refusal  of  a  witness  to  an- 
swer before  the  grand  jury  is  a  contempt  of  court  of 
the  United  Stales,  in  a  case  before  the  District  Court: 
Am.  L.  Reg.,  vol.  20,  98.  And  where  a  contempt  is 
committed   in  the  presence  of  the  court,   the  court  has 
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immediate  jarisdiction  of  the  person  of  the  offender 
and  may  punish  at  once:  3Iiddlebrook  v.  State,  43 
CJonn.,   257;     3   Clarke,   Iowa  R.,   69. 

In  the  face  of  all  this  uniform  authority,  we  are 
unable  to  see  any  thing  in  this  case  that  demands  it 
shoald  be  disregarded,  or  on  the  first  point  of  right 
of  appeal — our  own  cases  overruled — that  this  defend- 
ant shall  escape  punishment,  or  be  enabled  to  shield 
his  friends  from  prosecution  by  defying  the  authority 
of  the  court  having  jurisdiction  to  enquire  and  punish, 
if  guilt  be   proven. 

It  is  argued  with  great  earnestness,  however,  that 
there  is  danger  to  the  citizen  if  the  attorneyrgeneral 
shall  thus  be  allowed  to  send  for  witnesses.  I  am 
unable  to  see  the  imminence  of  this  assumed  danger. 
If  the  grand  jury  have  not  exercised  in  fact  their  in- 
quisitorial power,  then  the  parties  indicted  have  but  to 
plead  and  prove  the  fact,  and  the.  plea  will  be  sus- 
tained and  the  indictment  quashed.  Is  not  this  suffi- 
cient in  such  cases?  Here  in  fact  is  where  the  error, 
if  any,  may  fairly  be  urged  as  a  defense,  and  be  le- 
gitimately heard,  but  not  by  the  witness  in  support  of 
his  refusal   to   answer. 

It  is  not  improper  to  say  here,  that  the  writer  of 
this  opinion  has  never  been  able  to  sympathize  with 
the  very  common  prejudice  against  the  inquisitorial 
power  of  grand  juries.  It  is  the  body  under  our 
law  for  the  purpose  of  ascertaining  violations  qf  law, 
and  bringing  men  to  punishment'  who  have  been  guilty. 
As  said  to  me  lately  by  an  experienced  circuit  judge, 
he  had  seldom  known  a  man  indicted  by  a  grand  jury 
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who   was  not  in   fact   guilty.      Every  offense  must  first 
be   reported    upon    by   this    body   before   the  party  can 
be  tried.       On   what    principle   .there    should   be  tram- 
mels  placed   upon   the   free    action   of    such   a   body   in 
obtaining   witnesses  by   whom    violations  of  law  can  be 
shown   and   brought   to   punishment^   I   have  never  been 
able   to   see.       I   would    give    them    this    power   in   all 
cases   where  they   had   reason   to   suspect  crime^  and  fix 
upon   this   body   the   diUy    to    investigate.       The    oppo- 
site  view   must    rest   on   the   idea   that   for   some   cause 
it   is   important   in    many    cases    that    crime   shall   have 
as    much    shelter    as    possible,    and    only   be    punished 
when   private   vengeance    shall   prompt   a   prosecutor   to 
undertake  to  represent  public  justice,  and  the  few  other 
cases    provided    for    by    our    law.       In   a    government 
organized    on   the    theory   that    law   is   to   be    supreme, 
and   give   protection    to   the   community;     and   this  pro- 
tection  given    by   enforcement   of  its   penalties,   it  seems 
to   me   all   the  agencies    of   that    law  should   be   given 
all   power   that   will    increase    their    capacity   to    attain 
the  end    for  which    such    agencies    exist.       To   inquire 
through   sworn   witnesses  is   an   agency  efficient  for  this 
purpose,   and   the   Legislature   have  seen    this,   and   ap- 
plied  it   in   cases   that   otherwise   had   grown  difficult  of 
detection,    as    gaming    for    instance.       Why    not   in   all 
cases   where   law   is   violated.       I   confess   I  am   unable 
to   see   a   reason  for   a   contrary   view. 

But  the  radical  error  that  underlies  all  this  ques* 
tion  is,  that  it  is  assumed  the  citizen  is  to  be  pro- 
tected in  this  case  from  unauthorized  prosecutions,  as  I 
have  shown  he  has  ample  protection,  if  in  fact  the  grand 
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jury  exercise  unauthorized  power.  The  question  is  not 
whether  the  citizen  shall  be  indicted  improperly  under 
the  inquisitorial  power  of  the  grand  jury,  but  whether 
a  witness  shall  be  permitted  to  defy  the  authority  of 
the  court,  and  refuse  to  answer  questions  propounded, 
on  the  plea  that  the^  subpoena  under  which  he  was 
summoned  was  not  regularly  issued,  the  process  being 
regular  on  its  face,  representing  the  authority  of  the 
court,  and  to  him  a  complete  protection  for  his  action 
under  it.  In  a  word,  the  question  is  whether  the 
witness  shall  be  permitted  to  shield  his  friends  from 
criminal  prosecution  by  interposing  as  an  after  thought 
a  mere  technicality  as  to  the  regularity  of  the  sum- 
mons by  which  he  was  commanded  to  appear.  I  hold 
that  the  subpcena  had  served  its  purpose  when  he  was 
brought  before  the  grand  jury  in  obedience  to  it,  and 
had  been  sworn.  The  only  question  is,  was  that 
body  in  the  exercise  of  its  proper  authority?  Had 
it  the  right  to  inquire  of  violations  of  the  gaming 
laws?  If  so,  the  party  was  bound  to  answer,  and  it 
was  no  matter  of  concern  to  him  whether  the  sub- 
jKBna  commanding  him  to  appear  was  irregularly  issued 
or  not.  He  had  passed  the  point  where  such  an  ob- 
jection could  be  made,  and  by  being  sworn  had  sub- 
mitted himself  to  the  jurisdiction,  and  was  bound  to 
obey  the  orders  of  the   court   as  a  witness. 

This  is  common  sense,  and  the  practical  view  of 
the  question — can  do  no  one  any  wrong  who  is  inno- 
cent, and  the  guilty  deserve  to  be  punished — the  oppo- 
site view  shields  the  offender  from  discovery,  gives 
protection   and   immunity  to  crime,  and  lowers  the  dig- 
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nity  of  the  judiciary.  So  that  it  can  be  defied  by 
any  one  who  chooses^  and  ,  escape  punishment  on  a 
mere  technicality,  as  I  think,  and  unsustained  either 
on   principle   or  a  sound  public   policy. 

The  result  of  holding  that  an  appeal  will  lie  in 
such  a  case  practically  renders  the  inquisitorial  power 
of  the  grand  jury  in  gaming  cases  entirely  powerless. 
A  witness  has  only  to  refuse  to  answer  the  questions, 
and  appeal  to  this  court.  His  friends  who  are  in- 
volved will  generally  pay  the  expenses  of  the  appeal. 
By  the  time  the  case  is  decided  here  in  the  larger 
proportion  of  cases,  the  statute  of  limitations  will  have 
run,  and  the  violators  of  law  be  free  from  danger, 
and  so  escape — criminals  will  be  shielded,  but  the 
courts  go  down  in  the  dust  under  this  ruling.  I  add, 
the  only  true  principle  on  the  question  of  the  right 
of  the  witness  to  object  to  the  regularity  of  the  sub- 
poena is,  that  when  he  has  responded  to  it,  and  been 
sworn,  it  is  equivalent  to  entering  his  appearance,  and 
submitting  to  the  jurisdiction  of  the  court.  He  must 
then  answer  all  legal  questions  put  to  him.  This  is 
in  accord  with  all  the  analogies  of  our  law,  and  the 
only  practical  rule  in  such  cases.  For  these  reasons 
we  dissent  most  earnestly  from  the  conclusions  of  the 
majority   in  this  case. 

CooPEB,  J.,  concurs. 
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Shin   Forrest  v.  The  State. 

Criminal  Law.  Murder.  Objections  after  verdict.  The  prisoner  being 
indicted  on  a  single  count  for  the  murder  of  two  persons  named,, 
went  to  trial  upon  the  merits,  and  when  the  testimony  developed 
the  fact  that  the  killing  of  each  of  the  two  |)er8ons  was  by  a  separate- 
blow  in  the  f^ame  transaction,  made  no  objection  to  the  evidence,, 
nor  moved  the  court  to  compel  the  State  to  elect  for  which  killing  it 
would  proceed.  Held,  that  the/>bjection  of  duplicity  comes  too  late 
after  verdict  and  judgment,  and  a  motion  in  arrest  of  judgment  will 
be  of  no  avail. 


FROM    HENRY. 


Appeal  in  error  from  the  Circuit  Court  of  Henrjr 
county.       C.   Aden,  J. 

T.   C.   Fryer   for   Forrest. 

Attorney- General  Lea  for  the  State. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

The  prisoner  has  appealed  in  error  from  a  judg- 
ment of  conviction  for  the  crime  of  murder  in  the 
first   degree. 

The  indictment  charges  that  the  prisoner,  on  the 
first  day  of  December,  1882,  "unlawfully,  feloniously, 
wilfully,  deliberately,  premeditatedly  and  maliciously 
did  make  an  assault  upon  the  body  of  one  David 
Cruise  and  Jane  Forrest,  and  they  the  said  David 
Cruise  and  Jane  Forrest  he  the  said  Shin  Forrest^ 
then    anJ    there    did    unlawfully,   feloniously,    wilfully^ 
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<leliberately,  premeditatedly  and  of  his  malice  afore- 
thought, kill  and  murder."  The  prisoner  went  to 
trial  upon  the  plea  of  not  guilty  without  making  any 
objection  to  the  indictment.  Upon  the  trial,  the  tes- 
timony showed  that  Jane  Forrest  was  the  mother  and 
David  Cruise  the  grandfather  of  the  prisoner;  that 
they  were  all  living  together  in  the  same  house;  and 
that  the  prisoner  killed  them  on  the  same  night  by 
separate  blows  with  an  axe  helve,  they  being  in  dif- 
ferent parts  of  the  house  in  bed.  No  motion  was 
made  during  the  trial  to  compel  the  attorney-general  to 
elect  for  which  offense  he  would  try  the  prisoner.  The 
verdict  of  the  jury  was  that  "they  find  the  defend 
ant  guilty  of  murder  in  the  first  degree  as  charged 
in  the  indictment,  with  possibly  mitigating  circum- 
stances." The  defendant  moved  the  court  for  a  new 
trial  and  in  arrest  of  judgment.  It  is  now  assigned 
as  error  that  the  trial  court  overruled  the  motion  to 
arrest  the  judgment.  And  the  argument  is  that  the 
indictment  was  bad  for  duplicity,  and  that  the  pris- 
oner was   tried    for   two  offenses. 

An  indictment  of  only  one  count,  in  the  above 
form,  against  a  defendant  for  the  -  murder  of  two  per- 
sons would  be  good  upon  its  face,  for  the  murder 
might  have  been  committed  on  both  in  the  same  de- 
gree, by  one  and  the  fame  act:  Kannon  v.  State,  10 
Lea,  390.  This  was  the  form  of  the  indictment  which 
was  held  to  be  good  upon  its  face  in  Wonidck  v.  State^ 
7  Cold.,  508.  A  demurrer  or  motion  to  quash  the 
indictment  for  duplicity  would  not  lie  in  such  a  case. 
But  the    defendant,    as    was    decided    in   that  case,   so 
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80on  as  the  testimony  developed  the  fact  that  the 
Jfilling  was  by  separate  acts  although  on  the  same  oc* 
<»8ion,  and  at  any  time  during  the  trial,  had  the  right 
to  compel  the  State  to  elect  upon  which  homicide  it 
would  proceed.  And  if  it  further  appeared  from  the 
evidence  that  the  two  offenses  were  of  different  grades, 
and  that  the  joinder  of  them  was  prejudicial  to  the 
prisoner,  the  court  should  set  the  verdict  aside,  and 
it  would  be  error  not  to  do  so:  Kannon  v.  States  10 
Lea,  386.  In  the  case  before  us,  the  record  leaves 
no  doubt  that  the  two  crimes  with  which  the  prisoner 
stands  charged  and  convicted  were  of  the  same  grade. 
If  the  State  chose  to  pursue  the  defendant  for  only 
one  crime  instead  of  for  two  crimes,  it  was  for  the 
interest  of  the  defendant  to  acquiesce.  And  so  he 
and  his  learned  counsel  manifestly  thought.  The  ques- 
tion therefore,  is,  whether  after  such  acquiescence,  he 
is  entitjed   to   assign    the   fact   as   error. 

In  England  it  seems  now  to  be  settled  that  du- 
plicity after  verdict  is  no  ground  for  a  writ  of  error, 
and  there  seems  to  be  no  authority  holding  that  it 
can  be  made  the  subject  of  a  motion  in  arrest  of 
judgment:  1  Bish.  Cr.  Pr.,  sec.  443.  And  the  great 
weight  of  American  authority  is  that  the  defendant 
cannot  avail  himself  of  the  duplicity  after  verdict:  Id. 
In  this  State  it  has  been  held  in  one  case  that  the 
objection  of  duplicity  comes  too  late  after  verdict  of 
conviction  for  a  misdemeanor,  and  cannot  be  made  the 
subject  of  a  motion  in  arrest  of  judgment:  State  v. 
Brown,  8  Hum.,  89.  In  another  case,  it  was  said 
that  in    felonies    duplicity   might    "most   probably"   be 
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taken  advantage  of  by  motion  in  arrest  of  judgment^, 
bat  the  point  was  expressly  reserved,  not  being  di- 
rectly presented:  State  v.  Williams,  10  Hum.,  101.  In 
a  later  case  of  felony,  where  the  duplicity  appeared 
on  the  face  of  the  indictment,  the  court,  after  quoting 
the  language  used  in  the  case  last  cited,  held  that 
the  defendant  by  going  to  trial  on  the  indictment 
"clearly  w^aived  all  objection  to  it":  Sct^uggs  v.  State^ 
7  Baxt.,  38.  In  a  still  later  case,  where  the  duplicity 
appeared  on  the  face  of  the  indictment,  the  motion 
in   arrest   was   sustained :     Morton  v.  State,  1   Lea,  498. 

In  the  case  now  before  us  the  indictment  is  good 
upon  its  face,  and  therefore  the  motion  in  arrest  of 
judgment  is  of  no  avail.  That  motion  reaches  only 
defects  on  the  face  of  the  record,  and  no  others.  It 
does  not  reach  matters  appearing  only  in  the  evidence 
on  the  trial:  1  Bish.  Cr.  Pr.,  see.  1*^85.  And  the 
question  is  whether  we  shall  reverse  upon  a  jcircum- 
stance  developed  by  the  evidence  which  would  not  be 
error  at  common  law,  upon  which  no  objection  was 
made  in  the  court  below,  and  by  which  we  cannot 
see  that  the  defendant  was  prejudiced  in  his  defeube. 
We  are  of  opinion  that  no  sufficient  reason  appears 
for  interference    with    the    judgment   upon    this   ground. 

Error  is  assigned  on  the  charge  of  the  court  in 
relation  to  insanity,  but  the  charge  is  almost  in  the 
exact  language  which,  although  brief,  was  held  suffi- 
cient in  Stuart  v.  State,  1  Baxt.,  178.  And  besides,, 
there  was  not  a  particle  of  proof  tending  to  show 
the  existence  of  any  form  of  insanity.  The  witnesses 
who    depose   on    the   subject   speak   of    the     prisoner   as 


APRIL  TERM,  1884.  lOT 


Forrest  v.  The  State. 


having  good  ordinary  natural  sense  but  extremely  ig- 
norant. The  ignoble  motive  to  this  hideous  tragedy 
seems  to  have  been  to  get  rid  of  a  bed-ridden  grand- 
father  and   a   petulant   mother. 

By  the  Code,  sec.  5257,  where  Any  person  is  con- 
victed of  a  capital  offense,  and  the  jury  who  convicted 
him  state  in  their  verdict  that  they  are  of  opinion: 
that  there  are  mitigating  circumstances,  the  court  majr 
commute  the  punishment  from  death  to  imprisonment 
for  life  in  the  penitentiary.  The  opinion  of  the  jury, 
even  when  unqualified  is  not  binding  on  the  court  r 
Leiois  V.  State,  3  Head,  127.  But  the  opinion  is  of 
course  entitled  to  grave  consideration:  Poe  v.  State, 
10  Lea,  673.  In  this  case  the  jury  have  only  found 
that  there  were  "  possibly  mitigating  circumstances.^^ 
The  recommendation  in  that  form  is  attempted  to  be 
supplemented  by  one  of  the  jurors,  who  says  that  tea 
of  the  jurors  were  for  the  verdict  returned  "with 
some  mitigation,^^  while  the  other  two  were  for  the- 
same  verdict  "with  possibly  mitigating  circumstances;"" 
that  all  agreed  to  the  verdict  reported,  a  part  of  the 
ten  believing  that  the  court  would  not  receive  it,  and 
that  the  jury  would  be  remanded  for  further  consid- 
eration of  the  case,  in  which  event,  the  other  two 
jurors  deemed  to  think  that  the  jury  would  agree  to 
the  verdict  "with  mitigating  circilmstances.''  The  affi- 
davit, it  will  be  noticed,  so  far  as  it  undertakes  to 
state  facts,  does  nothing  more  than  the  verdict  itself. 
For  the  words  "with  some  mitigation"  are  only  equiv- 
alent to  the  words  actually  used.  And  where  the 
affidavit   speaks   of   what   a   part   of    the    jury   believed 
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would  occur,  or  two  of  them  thought  might  happen^ 
jt  amounts  at  most  only  to  the  expression  of  an  opin- 
ion, and  is  not  entitled  to  any  consideration.  There 
are  no  mitigating  circumstances  in  the  case,  and  there 
being  no  error  in  the  proceedings,  the  judgment  must 
he  affirmed. 


Bank  of  West  Tennessee  v.  T.  S.   Marr  et  at. 

Plbadtnos  and  Pbactice.  Scire  /ocmm.  PUa  to  nieritg.  If  to  a  scire 
facias  against  heirs,  based  upon  a  judgment  against  the  personal 
representative,  to  show  cause  why  execution  should  not  issue  against 
the  real  estate  descended,  the  heirs  appear  and  plead  to  the  merits, 
they  thereby  waive  any  irregularity  in  the  issuance  of  the  scire  /a- 
ciasy  either  in  the  preliminary  order,  or  the  form  of  the  writ. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W, 
W.   McDowell,  Ch. 

Gantt  &    Patterson   for   complainant. 

EsTES  &  Ellett,  W.  M.  Randolph  and  Wright, 
FowLKES   &   Wright   for  defendants. 

Cooper,   J.,   delivered   the    opinion   of  the   court. 

The  case  presented  in  this  record  is  a  branch  of 
the  litigation  which  was  before  this  court  at  a  former 
>term,   and   the   opinion  in  which   is   reported   in   4  Lea^ 
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578.  One  object  of  the  litigation  was  to  4iold  the 
stockholders  of  th«  Bank  of  West  Tennessee  liable  for 
unpaid  stock  for  the  benefit  of  the  creditors  of  the 
bank.  L.  P.  C.  Burford,  a  non-resident  of  the  State^ 
was  one  ojf  these  stockholders.  He  died  on  Septem- 
ber 21,  1863,  and  S.  R.  Burford,  also  a  non-resident 
of  the  State,  on  October  2,  1865,  qualified  as  admin- 
istrator of  his  estate.  On  March  27,  1877,  the  chan- 
cery court,  in  which  the  suit  was  then  pending,  ren- 
dered a  decree  in  favor  of  E.  B.  McHenry,  as  receiver 
of  the  assets  of  the  bank,  against  S.  R.  Burford,  as 
administrator  of  L.  P.  C.  Burford,  deceased,  for  $11,- 
759.26,  balance  found  to  be  due  from  him  on  unpaid 
stock.  On  Marrh  2,  1878,  upon  an  affidavit  of  Mc- 
Henry stating  the  names  of  the  heirs  of  L.  P.  C» 
Bnrford,  deceased,  the  clerk  and  master  of  the  chan- 
cery court,  made  an  order  upon  his  rule  docket 
for  the  issuance  of  a  scire  facias  against  these  heirs 
to  show  cause  why  the  judgment  should  not  be  re- 
vived  against  them.  A  scire  facias  was  issued  accord- 
ingly and  executed  on  some  of  the  heirs,  and  publi- 
cation made  as  to  the  residue.  The  heirs  appeared  by 
counsel  and  filed  pleas  to  the  merits,  setting  up  in 
defense  the  various  statutes  of  limitation.  Demurrers 
were  filed  to  some  of  these  pleas,  and  replications  to 
others  which  were  in  their  turn  demurred  to  by  de- 
fendants. These  demurrers  were  all  decided  in  favor 
of  the  plaintiff,  and  the  defendants  declining  to  plead 
further,  a  decree  was  rendered  reviving  the  judgment 
against  the  heirs,  and  ordering  an  execution  to  issue 
against   the   lands   which   had   descended   to  them.      The 
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defendants  afterwards   brought    the   cause   to  this  court 
by   writ  of  error. 

No  question  was  made  in  the  court  below^  either 
by  motion  to  quash,  plea  in  abatement  or  otherwise^ 
to  the  regularity  of  the  issuance  of  the  scire  facias,  or 
to  its  sufficiency.  On  the  argument  before  the  Ref- 
erees, the  objections  were  taken  that  there  should  have 
been  an  order  of  court  to  sustain  the  writ,  and  that 
the  writ  itself  was  fatally  defective.  The  Referees 
were  of  this  opinion,  and  reported  in  favor  of  revers- 
ing the  judgment  below.      The  plaintiff  alone  excepted. 

By  statute,  afler  recovering  a  judgment  against  the 
personal  representative  of  a  decedent,  before  taking  out 
an  execution  against  the  real  estate,  the  heirs  or  devi- 
sees must  be  summoned  by  scire  facias  to  show  cause 
why  execution  should  not  issue:  Code,  §fec.  2259.  Be- 
fore the  adoption  of  the  Code,  it  was  settled  that 
decrees  in  equity  might  be  revived,  like  judgments  at 
law  hj  scire  facias,  and  also  by  motion  or  bill  of 
revivor:  (Jarsen  v.  Richardson,  3  Hayw.,  231.  The 
right  to  proceed  by  bill  of  revivor  has  not  been  af- 
fected by  any  legislation  placing  decrees  in  equity  and 
judgments  at  law  on  the  same  footing  in  this  regard. 
And  if  the  bill  of  revivor  may  be  replaced  by  a  scire 
facias  under  the  provisions  of  the  statutes,  as  is  ex- 
pressly provided  in  the  case  of  a  bill  of  revivor  upon 
the  death  of  a  defendant  to  revive  a  pending  suit, 
the  clerk  and  master  may  issue  the  scire  facias  at  any 
time  at  the  rules  upon  motion  of  the  complainant: 
Code,  sees.  4425,  4426.  It  is  now  provided  by  statute 
that   even   at  law   a   judgment    may   be   revived    by  or 
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against  the  heirs  of  a  deceased  plaintiff  or  defendant 
in  the  same  manner^  and  under  the  same  circumstances 
as  pending  suits  are  now  revived  under  section  2849 
of  the  Code,  that  is,  when  no  person  will  administer 
on  the  estate  of  the  deceased :  Act  of  1875,  ch.  22. 
A  revivor  of  a  decree  in  equity  by  motion  upon  notice 
seems  to  liave  been  considered  proper  in  a  recent  case: 
Douglass  v.  Menzies,  at  Brownsville,  cited  in  King's 
Digest,   page   1361. 

A  scire  facias  to  revive  a  judgment,  or  to  have 
execution  against  realty  descended  is  so  far  in  the  ' 
nature  of  a  new  suit  that  any  defense  may  be  made 
which  will  prevent  the  revivor,  but  it  is  in  substance 
a  continuation  of  the  old  suit,  for  the  proper  judgment 
is  that  the  plaintiff^  have  execution  of  the  original  judg- 
ment: Mcintosh  V.  Pauly  6  Lea,  45,  47.  It  is  a 
judicial  writ,  and  in  the  nature  of  a  declaration,  and 
its  sufficiency  may  be  tested  by  demurrer  or  motion 
to  quash:  Hayes,  v.  Cariicrighty  6  Lea,  143;  State  v. 
Johnson,  6  Baxt.,  198.  ^  If  there  be  no  pleading,  and 
the  judgment  be  by  default,  on  appeal  or  writ  of 
error,  mere  irregularities  would  be  of  no  avail,  but 
it  would  be  otherwise  if  there  was  a  want  of  juris- 
diction or  a  fatal  defect  in  the  scire  facias:  Brewer 
V.  State,  6  Lea,  198.  And  the  cause  would  be  re- 
manded for  another  writ :     State  v.  Patterson,  7  Baxt.,  246. 

The  order  and  scire  faciaa  in  this  case  are  fatally 
defective,  and  would  undoubtedly  have  been  held  bad 
upon  demurrer  or  motion  directed  to  the  fatal  defect: 
HiUman  v.  Hickerson,  3  Head,  575;  Frierson  v.  Harris, 
5   Cold.,    146.       In   the  case   last   cited   the   scire  facias 
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to  revive  a  judgment  againsf  heirs  was  issued  by  the 
clerk  of  this  court  io  vacatsju,  and,  like  the  writ 
before  us,  called  upon  the  heirs  to  show  cause  why 
judgment  should  not  be  revived  against  them.  The 
heirs  appeared  by  counsel,  but  the  mode  of  defense 
does  not  appear.  It  was  doubtless  made  upon  the 
motion  to  revive,  and  was  probably  'in  the  nature  of 
a  demurrer  or  application  to  quash.  It  was  held  that 
there  was  no  authority  to  issue  the  writ,  and  that  it 
was  defective  in  form.  The  present  case  would  have 
been  directly  within  the  decision  if  any  defense  had 
been  made  dirjected  to  the  obvious  defects,  or,  as  we 
have  seen,  if  there  had  been  no  defense  at  all.  And 
the  question  is,  does  the  defense  which  was  actually 
made   to   the    merits   condone   or   waive   these  defects? 

The  general  rule  undoubtedly  is,  and  has  been  re* 
peatedly  recognized  by  this  court,  that  appearance  and 
defense  to  the  merits  waive  all  defenses  which  go 
merely  in  abatement  of  the  writ  or  •  action.  And  this 
for  the  obvious  reason  that  a  party  may  prefer  to 
contest  the  right  involved  without  testing  the  regularity 
of  the  proceedings.  The  rule  is  peculiarly  applicable 
to  matters  of  pleading.  "In  pleading,*^  says  Overton, 
J.J  in  a  case  at  law,  "an  advanced  step  virtually  waives 
exceptions  which  should  be  antecedently  made":  Snapp 
V.  MoorCy  2  Tenn.,  240.  And  in  equity  any  positive 
step  on  the  basis  of  the  regularity  of  a  previous  plead- 
ing waives  any  irregularity  therein:  Seifreid  v.  Peopled s 
Bank,  1  Baxt.,  200;  S.  C,  2  Tenn.  Ch.,  17.  The 
rule  of  this  court,  under  the  Code,  sec.  4616,  is  not  to 
reverse  except  for  some  cause  which  goes  to  the   merits. 
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if  the  party  has  appeared  and  made  a  defense  of  his 
own  selection :  Odell  v.  Koppee,  5  Heis.^  88.  And 
we  have  held  in  several  cases  of  the  character  of  the 
one  before  us^  that  although  the  scire  fadaa  be  not 
sustained  by  the  proper  affidavit,  or  be  defective  in 
forna,  we  would  not  look  beyond  the  defenses  which 
the  party  chose  to  rely  on:  Taylor  v.  Miller,  2  Lea, 
153;  WhUworth  v.  Thompson,  8  Lea,  480;  Bryant  v. 
Smith,  5  Cold.,  113;  Fogg  v.  Gibbs,  8  Baxt.,  464. 
In  the  last  of  these  cases  Judge  McFarland  says  that 
the  revivor  of  the  judgment  is  in  the  nature  of  a  new 
suit  to  recover  on  the  former  judgment,  and  such  judg- 
ment of  revivor  ought  to  be  on  scire  facias,  "or  upon 
appearance  of  the  defendant  and  waiver  of  the  scire 
fadasJ'  We  think  the  defendants  in  this  case  have 
waived  the  scire  fadaSf  and  elected  to  try  on  the 
merits,  and  are  concluded  thereby.  The  demurrers  to 
the  pleas  and  replications,  being  special,  would  not 
reach  a  defect  in  the  scire  faunas:  Tayhr  v.  MXHer,  2 
Lea,  153;  Hobbs  v.  Railroad  Company,  9  Heis.,  526. 
And   those  demurrers  were  properly   susjiained. 

The    exception    to   the   report   of   the   Referees   will 
be  allowed,  and  the  judgment  below  affirmed  with  costs. 
8— VOL.  13. 


114  JACKSON: 


Collier  v.  Pnlliam  and  Lane. 


D.  W.   Collier,  Surviving  Partner,  etc.,  v.  J.  J.  PuL- 
LiAM  and  Jesse  Lane^  Executors. 

Pleadings  Ain>  Practice.    Attorneys.    Damages*    In  an  action  againgt 
an  attorney  for  a  failure  to  bring  suit  upon  accounts  placed  in  his- 
hands  for  collection^  the  plaintiff,  in  order  to  recover  more  than 
nominal  damages,   must  show  that  the  accounts  were  valid,  sub- 
sisting debts. 

FROM  SHELBY. 


Appeal   in   error  from  the  Circuit  Court  of  Shelby 
county.      J.  O.  Pierce,   J. 

Smith  &  Collier  for  Collier. 

Harris  &  Turley  for  Pulliam. 

Cooper,   J.,  delivered   the   opinion   of  the   court. 

Thomas  &  Collier,  a  firm  composed  of  John  Thomas 
and  D.  W.  Collier,  were  the  successors  of  two  other 
successive  firms  of  which  Thomas  was  a  member.  The 
last  firm  purchased  the  assets  of  its  predecessors,  in- 
cluding the  book  accounts.  In  1870,  Thomas  died, 
and  J.  L.  Pulliam,  the  testator  of  the  defendants, 
became  administrator  of  his  estate.  Pulliam  was  a 
lawyer,  and,  under  the  direction  of  Collier  as  the  sur- 
viving partner  of  Thomas  &  Collier,  the  accounts  were 
drawn  off  from  tbe  books  of  the  firms  to  the  amount 
of  $21,000,  and  placed  in  PuUiam^s  hands  for  collec- 
tion. Pulliam  made  large  collections,  all  of  which, 
have  been  accounted  for  with  the  surviving  partner. 
Collier.       About    the   first   of    January,    1878,  Pulliam 


APRIL  TERM,  1884.  US 


Collier  v.  Pulliam  and  Lane. 


died  testate,  and  the  defendants  are  the  surviving 
executors  of  his  will.  This  suit  was  brought  on  May 
22,  1878,  to  hold  Pulliam's  estate  liable  for  a  num- 
ber of  uncollected  accounts  upon  the  ground  that  Pul- 
liam had  neglected  to  make  collections  as  he  was- 
bound  to  do,  whereby  these  claims  were  lost.  Upon 
the  trial  of  the  cause,  the  jury  found  a  verdict  in, 
favor  of  the  defendants.  Upon  the  motion  of  the 
plaintiff  for  a  new  trial,  the  trial  judge  was  of  opinion 
that  as  to  two  of  the  accounts  in  controversv,  the 
plaintiff  had  made  out  his  case,  and  proposed  to  grant 
a  new  trial  unless  the  defendants  would  allow  jud^^r- 
ment  to  go  against  them  for  the  amount  of  these 
claims.  The  defendants  consented  to  these  terms,  and 
judgment  was  rendered  accordingly.  But  the  plaintiff, 
not  being  content  with  the  recovery,  upon  his  motion 
for  a  new  trial  being  overruled,  filed  a  bill  of  ex- 
ceptions, and  appealed  in  error.  The  Referees  have 
reported  in  favor  of  affirmance.  The  plaintiff  excepts. 
The  error  principally  relied  on  is  alleged  to  be  in. 
the  following  charge  of  the  judge  to  the  jury:  "I 
also  charge  you  that  it  is  the  duty  of  the  plaintiff 
to  prove  that  the  accounts  herein  sued  for  were  valid 
accounts,  due  and  owing  from  the  parties  respectively 
against  whom  they  ran,  to  your  satisfaction,  and  if 
he  fails  to  do  so  as  to  any  of  them  he  cannot  re- 
cover thereon."  The  plaintiff  requested  the  court  to 
give  to  the  jury  the  following  instruction:  "That  if 
they  found  from  the  proof  that  the  books  and  ac- 
coaats  were  placed  in  the  hands  of  Joel  L.  Pulliam 
as  attorney   for    collection,    then   the   burden    of    proof 
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was  upon  the  defendants  to  show  that  the  said  Pul- 
liam  had  exercised  due  diligence  in  the  prosecution 
of  suits  and  collection  of  claims  so  placed  in  his 
hands."  The  court  declined  to  give  the  instruction, 
but  said  to  the  jury :  "  That  if  the  plaintiff  showed 
by  the  proof  that  Pulliam  had  been  apparently  neg- 
ligent as  to  any  item  or  items  of  account  placed  in 
his  hands  for  collection,  then  the  burden  of  proof 
would  be  shifted  to  the  defendants,  and  they  must 
account  for  Pulliam's  failure  to  collect  such  item  or 
items,  and  if  the  defendants  failed  to  account  for  the 
same,  the  jury  should  find  against  defendants  as  to 
such   item   or   items." 

The  plaintiff  could  only  prove  that  the  accounts 
sued  for  appeared  upon  the  books  of  the  firm,  and 
offered  no  other  proof  to  show  that  the  accounts  were 
valid,  and  due  and  owing  by  the  apparent  debtors. 
There  was  evidence  tending  to  prove  that  some  of 
the  claims  now  in  controversy,  if  valid,  might  have 
been  collected  from  the"  supiK)sed  debtors  for  several 
years  after  they  were  placed  in  Pulliam's  hands,  and 
were  now  barred  by  the  statute  of  limitations,  or  ren- 
dered worthless  by  the  subsequent  insolvency  of  the 
parties. 

The  substance  of  his  Honor's  charge  is  that  the 
plaintiff  could  not  recover  without  first  showing  that 
the  accounts,  for  the  failure  to  collect  which  the  tes- 
tator's estate  was  sued,  were,  when  placed  in  the 
testator's  hands,  valid,  subsisting  debts  of  the  persons 
against  whom  they  were  made  out.  And  that  after 
the    plaintiff   has   made   out   a  prima  Jade  case  of  neg- 
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ligence,  the  burden  of  proof  would  be  on  the  defend- 
ants to  satisfactorily  explain  the  testator's  failure  to 
collect.  The  error  relied  on  is  only  in  the  first  part 
of  the   charge. 

If  a   claim    or    demand    on    a    third    party    be    re- 
ceived   for  collection    by   an    attorney,    it    would   be  his^ 
duty,    if  not   otherwise   collected,   to   sue    upon   it   in   a 
reasonable   time,   or   to    notify    his   client   of  his   reason 
for   failing   to   do   so.      His   failure   to   act   would   be  a 
negligent   breach   of  contract,   for    which   he   would   be- 
liable   to   nominal   damages  at   least   at   the   suit  of  his- 
client.       To  recover  actual*  damages,  the  burden  would,, 
upon    general    principles,   be    upon  the  plaintiff,  and  the 
quantum  of  damages  would  necessarily  be  regulated  by 
the   value   of    the    claim    lost    by   the    failure    to   sue. 
It   is,    in   fact,   not   easy   to  see  how  there  can  be  other 
than   nominal    damages   unless   the   plaintiff   makes  such 
proof.       Some  of  the   text   books,   accordingly,  so  state 
the    law,       Mr.    Greenleaf   says:     ** Where   the   remedy 
against   an   attorney   is   pursued    by   action   at   law,  and 
the  misconduct  has   occasioned   the   loss   of  a  debt,  the 
existence   of  the   debt    is   a   material    fact   to    be  shown 
by  the  plaintiff.     If  it  were  a  judgment,  this  is  proved 
by   a    copy   of  the    record    duly    authenticated:     KuSHell 
v.   Pidmer,   2    Wils.,    325,    328.       The    fact   of    indebt- 
ment    to    the   [plaintiff    by    the    debtor    must    also    be 
proved    by   competent    evidence,   where    it   has    not   yet 
passed    into  judgment.       In    short,  the    plaintiff  has   to 
show   that   he   had    a    valid   claim,  which    has   been  im- 
paired  or   lost    by    the    negligence  or  misconiluct  of  the 
defendant":     2  Gr.  Kv.,  sec.  148.      Mr.  Greenleaf  cites 
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for  his  authority  1  Stephens  N.  P.,  434,  where  the 
law  is  thus  enunciated,  but  without  reference  to  any 
authority.  In  the  only  case  on  the  subject  in  our 
books,  this  court  expressly  repudiate  the  doctrine  that 
the  attorney  would  be  liable  for  claims  received  for 
collection  unless  he  could  show  proper  diligence,  and 
say  that  the  plaintiff  must  establish  the  want  of  dil- 
igence by  proof,  and  also  the  extent  of  damages  so 
resulting  to  him.  "The  affirmation  (of  the  plaintiff) 
is  that  there  was  negligence,"  says  Judge  Freeman, 
in  delivering  the  opinion,  **  and  this  negligence  must 
be  fairly  made  out,  or  else  no  recovery  can  be  had 
at  all.  When  the  negligence  is  shown,  then  as  a 
result  damage  and  the  extent  of  it  must  be  shown — ^Ihe 
latter  being  the  measure  of  the  recovery.  *  *  ^Loss 
as  well  as  negligence  must  be  shown  in  order  to  re 
covery":     Bruce   v.    Baxter,    7    Lea,   477. 

The  learned  counsel  of  the  plaintiff*  has  cited  sev- 
eral text  writers  who  seem  to  lay  down  the  general 
proposition,  that  when  negligence  is  proved,  it  is  for 
the  attorney  to  defend  himself  by  showing  that  the 
client  has  not  been  hurt  by  his  negligence:  Wood's 
Mayne  on  Dam.,  sec,  648;  Whart.  on  Neg.,  sec. 
752;  Sherm.  &  Red.  on  Neg.,  sec.  220.  The  context 
shows  that  these  writers  have  in  their  view  the  case 
where  a  judgment  has  gone  against  the  client  by  the 
negligence  of  the  attorney,  and  they  all  cite  the  same 
authority,  namely,  Godefroy  v.  Jay,  7  Bingh.,  415.  In 
that  case  the  attorney  was  retained  to  defend  an  action 
of  tort,  and  allowed  judgment  to  go  by  default.  The 
client   was   permitted   to  obtain    a   recovery  against   the 
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atiornej    for    the    amount    of    the    judgment,   without 
proving  that  he   had   a  good    defense    to   the   original 
action.       The   rationale   of  the   decision  seems   to  have 
been   that  if   the   attorney   had    put   in   the   defense  of 
the   general    issue    for    his    client,   the   plaintiff    would 
have   been  compelled   to   make   out  his   case,   and   that 
the   burden   was   upon  the   attorney   to  show  that  there 
was    a    case    against    his    client,    rather    than   for  the 
client    to    show    that    he    had   a   good    defense.       But 
with    deference,    although    the    client    was    entitled   to 
nominal  damages   in   any   event  for   the   failure   of  the 
attorney   to   make   defense,   the   extent   of    the  damages 
would    depend    upon    whether    the   client   had   a   good 
defense.       And   so   it  seems   to   have  been  intimated  in 
Harter  v.   Morris,   18   Ohio   St.,   492.       Of  course,   the 
defense   in   such   a   case   might  depend  upon  the  ability 
of  the   plaintiff  to   establish   a   cause  of  action,  as  well 
as  upon   the   nature   of   the    defense.       And    the   court 
in  a   case   of   plain   negligence   on   the   part   of  an   at- 
torney would   not   be   very  exacting   in   its   requirement 
of  a  prima  fade  showing  in   order  to  shift  the  burden 
to  the   other    side.       Be    this   as   it   may,   a   failure   to 
properly   defend    or    prosecute   a   pending    suit   is   very 
different   from   a   failure   to   bring   a   suit  on  an  alleged 
debt.       The   validity    of  the   debt   is   the   only  possible 
ground   for   the   successful    prosecution   of   such   a   suit, 
in  the  absence  of  which  the  client  would  be  benefitted 
rather,  than   damaged   by    the   failure   to   sue. 

The  exceptions  to  the  report  of  the  B.eferees  will 
be  disallowed,  and  the  judgment  below  affirmed.  But 
tbe  appellant  will   pay  the   costs  of  this  court. 
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G.  F.  Fakkow,  AdmV,  v.  T.  S.  Farrow  et  al. 

HoMBSTBAD.  Infant  ehildren.  Infant  children  occupjing  the  homestead 
with  their  surviving  parent  at  his  or  her  death,  are  entitled  to  the 
homestead  exemption  during  their  minority,  and  cannot  be  deprived 
thereof  either  by  their  own  act,  or  the  act  of  third  persons. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
W.  McDowell,  Ch. 

FiNijLY  &  Peters  for  oomplainant. 

EsTES  &  Ellett  and  Weatherford  &  Estes  for 
defendants. 

Cooper,  J.,   delivered   the   opinion   of  the  eoiirl. 

Bill  by  G.  F.  Farrow,  as  administrator  of  the  es- 
tate of  J.  M.  Farrow,  deceased,  for  the  administration 
of  the  estate  as  insolvent,  and  the  sale  of  realty  to 
pay  debts.  The  claims  of  a  number  of  creditors 
have  been  presented,  proved  and  allowed,  showing  that 
the  estate  is  largely  insolvent,  and  the  sale  of  the 
realty  necessary.  The  infant  children  of  the  intes- 
tate claim  homestead  in  the  land.  The  chancellor 
held  that  the  children  were  not  entitled  to  home- 
stead. Upon  their  appeal,  the  Referees  report  in 
favor  of  reversing  the  decree,  and  allowing  the  chil- 
dren  homestead.       The   creditors   except. 
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J.  M.  Farrow  died  intestate  before  the  year  1879,. 
leaving  six  children,  two  of  whom  were  of  age  at 
the  filing  of  this  bill,  and  the  other  four  under  age. 
The  intestate  had  lived  for  many  years  with  his  wife 
and  children  on  the  land  in  which  homestead  is 
claimed.  His  wife  died  before  him,  but  he  continued 
to  live  on  the  land  with  his  children  until  his  death. 
Between  ten  and  twenty  days  after  his  death,  J.  J, 
Farrow,  who  had  become  the  guardian  of  the  minor 
children,  removed  them  to  the  State  of  Mississippi, 
where  he  resided,  and  where  he  and  they  have  since 
lived.  He  has  rented  out  the  land  in  which  the 
homestead  is  claimed  for  the  benefit  of  his  wards. 
The  guardian  is  himself  a  creditor  of  the  intestate 
to  the   amount   of   over   $3,000. 

The  Constitution  of  1870,  Art.  XI.,  sec.  11,  pro- 
vides that:  "A  homestead  in  the  possession  of  each 
head  of  a  family,  and  the  improvements  thereon  to 
the  value  in  all  of  one  thousand  dollars,  shall  be 
exempt  from  sale  under  legal  process  during  the  life 
of  such  head  of  a  family,  to  inure  to  the  benefit  of 
the  widow,  and  shall  be  exempt  during  the  minority 
of  their  children  occupying  the  same."  The  act  of 
1870,  2nd  session,  ch.  80,  passed  in  compliance  witl\ 
the  provision  of  the  Constitution  contained  this  pro- 
vision :  "  A  homestead  in  the  possession  of  each  head 
of  a  family,  and  the  improvements  thereon,  to  the 
value  in  all  of  one  thousand  dollars,  shall  be  exempt 
from  sale  under  legal  process  during  the  life  of  such 
head  of  a  family,  and  which  shall  inure  to  the  ben- 
efit of   his   widow,   and   shall    be   exempt   from   sale  in 
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any  way,  at  the  instaace  of  any  creditor  or  creditors, 
daring  the  minority  of  the  children  OQCiipying  the 
same,  and  until  the  youngest  child  reaches  the  age  of 
twenty-one  years."  After  several  provisions  relating 
to  the  mode  of  allotting  the  homestead,  section  6,  is 
**The  homestead  exempt  in  the  possession  of  a  hus- 
band shall,  upon  his  death,  go  to  his  widow  during 
her  natural  life,  with  the  products  thereof,  for  her 
own  use  and  benefit,  and  that  of  her  family  who 
reside  with  her,  and,  upon  her  death,  it  shall  go  to 
the  minor  children  of  the  deceased  husband,  free 
from  the  debts  of  the  father,  mother,  or  said  chil- 
dren; and,  upon  the  death  of  said  minor  child  or 
children,  or  their  arrival  of  age,  the  same  may  be 
sold,'*   etc. 

Both  the  Constitution  and  the  statute  give  the 
homestead  in  the  possession  of  the  head  of  a  family, 
and  provide  for  its  continuing  exempt  from  sale  under 
legal  process  for  the  benefit  of  the  widow,  and  dur- 
ing the  minority  of  their  children  "  occupying  the 
same."  Actual  possession  and  occupancy  of  the  home- 
stead seem  to  be  intended  to  be  essential  to  the  con- 
tinued existence  of  the  exemption.  This  court  has 
accordingly  uniformly  held,  under  the  act  of  1870, 
that  the  homestead  would  be  lost  by  the  permanent 
abandonment  of  its  occupation  by  either  the  husband 
or  the  wife.  And  in  the  only  case  in  which  the 
right  of  a  minor  child  has  been  set  up  in  our  books, 
where  the  widow  had  lost  her  right  by  abandonment, 
it  was  expressly  held  that  to  preserve  the  right  of 
homestead  to  a   minor   child,  continued  occupancy  after 
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the  death  of  the  mother  was  essential :  Hicks  v.  Pep^ 
per,  1  Baxt.,  42.  This  decision  was,  however,  based 
upon  the  assumption  that  the  mother  had  the  right 
to   control    the    residence   of    the    infant. 

"The   general  and   only  sound   doctrine,"   says  Judge 
Thom|>son,   **  is   that    the    homestead    reservation   which 
"passes,   under  the   statutes  of  the   various  States,  to  the 
widow    and     minor    children,     upon   the    death     of    the 
husband   and    father,    is   contingent   upon    occupancy   of 
the   premises   by    the    widow   and   children,  as    in    other 
xBases.       Otherwise    the    exemption    becomes,    not   a   res- 
ervation   of    a    homestead,    but    a    reservation    of    land 
of  a    certain   quantity   or  value,  irrespective  of  its  uses. 
But,   he    adds,   a    tendency    is   discovered    on     the    part 
-of   the   courts   to    relax   the    requirement   of   literal    oc- 
cupancy   by   a    widow,   and    to    dispense    with    it   alto- 
gether  in    the    case    of    orphan    children":     Thomp.   on 
Homestead,   sec.    550.       It    is   upon    the   latter   class   of 
•decisions,  cited   in   section    243  of  the   same   work,  that 
the   Referees   rest    their    report.      And   it   must   be   ad- 
mitted   that    in     the    case    of    minor    orphan    children, 
who   cannot   possibly  in   person   manage  the   homestead, 
and   may    not    be    able    to    find    a   guardian    to    occupy 
it  with    them,   the   courts    have   a    very    strong  induce- 
ment   to    follow    the    spirit    of    the    act,    and    not    its 
strict    letter.      Accordingly,    the     courts    of     Arkansas, 
under  a   statute    which   gives   the    homestead   exemption 
"during   the   time    it  shall    be    occupied    by    the  widow, 
child   or   children,"    have    held    that    actual   occupancy 
by  the   minor    children,    where   both    parents  are    dead, 
is  not    necessary.       It    is    the   duty    of    the    guardian, 
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they  say,  to  take  possession  of  the  homestead^  aud 
lease  ,or  rent  it  for  the  benefit  of  the  children: 
Booth  V.  Goodxrin,  29  Ark.,  68:^;  Johnston  v.  Turner^ 
29  Ark.,  280.  These  courts  lay  stress  upon  the  fact 
that  the  children,  after  the  death  of  their  parents, 
are  incapable  of  waiving  or  abandoning  the  homestead 
right  either  by  act  or  deed.  And  it  may  be  added 
in  the  case  now  before  us,  the  guardian  had  no  au- 
thority to  change  the  domicile  of  the  wards :  AlUn 
V.  Thomasony  11  Hum.,  5.S6.  It  also  appears  that 
the  guardian  of  these  wards  had  an  interest  in  conflict 
with  their  rights  by  reason  of  the  fact  that  he  was 
a   creditor   of   their   father's   estate. 

We  have  held,  in  accord  with  the  current  of  au- 
thority, that  after  the  right  of  homestead  has  been/ 
once  acquired  by  the  head  of  a  family,  and  the 
homestead  occupancy  is  still  continued,  the  right  will 
not  be  lost  by  the  death  or  absence  of  the  wife  and 
children :  Webb  v.  Cooley,  5  I-iea,  722.  And  we  concur 
with  the  Referees  in  thinking  that  the  fact  that  the  wife 
died  before  the  father  would  not  alfect  the  right  of  the 
children  to  the  homestead.  The  whole  case  is  there- 
fore narrowed  down  to  the  question  of  the  necessity 
of  actual  occupation  by  the  infant  children,  or,  />fr 
contrdy   the   eifect   of    their    involuntary    removal. 

A  majority  of  the  court  are  of  opinion  that  the 
right  of  homestead  of  minor  eliildren  is  not  depend- 
ant upon  the  actual  and  continuous  occupation  of  the 
premises,  and  that  the  words  of  tlie  statute  "occupying 
the  same."  mean,  and  are  complied  with  by  occupying 
the    homestead    at    the    time    the     right    accrues.     Af- 
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ter    the    right    has   accrued,     the    infant   cannot   waive 
it,  nor,   in    view   of   his   disability,   deprive   himself   of 
it  by  any  act   of  his   own.      And    a  fortiori   he    cannot 
be  prejudiced   in  his   right   by  the   act  of  a  third  per- 
son.       The     Legislature,      recognising     the     right     of 
the    parents     of    children    to    change    their    residence 
and   domicil,    provided    that    the    homestead   exemption 
should   only   inure    to    the    benefit   of   the    minor   chil- 
dren  occupying   the   same   with    their   surviving   parent 
at    his    or    her    decease.       It    would    be    contrary    to 
every    principle    of    law    relating    to    the    disability   of 
infancy   to    allow   them    to    be    deprived   of   the  right, 
after  it   has   once   accrued,   either   by  their  own   act  or 
the    act    of   others.      And   we    are    unwilling   to   put  a 
construction   upon  doubtful  language  of  a  statute  which 
would   lead   to   such   a   result. 

The  exceptions  to  the  report  of  the  Referees  will 
be  disallowed,  the  decree  below  reversed,  and  a  de- 
cree rendered  here  in  accordance  with  this  opinion, 
and  the  cause  remanded.  The  creditors  of  the  estate 
irill   pay   the   costs   of   this   court. 
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E.  R.  Lancaster  d  al  v.  E.  R.  Lancaster  Jr.,  ei  uL 

1.  Marriage  Settlement.    Infmney.    Although  both  of  the  contracting 

parties  to  an  ante-nuptial  settlement  of  the  wife's  property,  real  and 
personal,  in  trust  for  her  and  her  heirs,  be  under  age,  the  settle- 
ment would  at  most  only  be  voidable,  not  void,  by  reason  of  the  in- 
fancv. 

2.  Same.    Same.    Dimffimmnce  of  contract.    The  husband  might  disaffirm 

the  contract  no  far  as  he  was  personally  concerned,  notwithstanding, 
the  subsequent  marriage,  and  would  affirm  it  by  acts  or  unreasona- 
ble delay. 

8.  Same.  Same.  When  nf/ht  to  diaaffiim  acci-ues.  The  right  of  an  infant 
to  disaffirm  in  equity  a  conveyance  of  land  or  personalty  because  of 
infancy,  accrues  as  soon  as  'the  deed  is  executed,  and,  therefore,  a 
woman  who  executes  an  ante-nuptial  settlement,  and  then  marries 
while  under  age,  may  affirm  or  disaffirm  the  deed  during  coverture ; 
and  unreasonable  delay,  with  a  recognition  of  the  deed  in  the  mean- 
time by  accepting  and  insisting  upon  its  benefits  will  validate  it. 

4.  Same.  Trust  utettlement.  Estaie.  A  trust  settlement  of  the  wife's  own 
property  to  her  separate  use  without  any  power  of  anticipation,  and 
with  only  the  limited  right  of  disposition  by  last  will,  or  instrument 
in  the  nature  of  a  last  will,  does  not  give  the  wife  an  al)Holute  estate 
in  the  property. 

6.  Chancery  Pleadings  and  Practice.  Suits  in  respect  to  separate  estate,. 
I^irties.  The  rule  of  equity  is  that  the  husband  must  be  made  a  de- 
fendant to  all  suit^  in  respect  to  the  wife's  separate  estate,  and  not 
a  complainant,  although  no  question  arise  between  him  and  the  wife; 
and  when  the  husband  seeks  an  object  adverse  to  the  wife,  the  bill  is 
considered  his  bill,  and  the  wife  must  be  made  a  defendant. 


FROM   MADISON. 


Appeal   from   the   Chancery   Court   at   Jackson.       T. 
C.   MuttE,  Ch. 

Bullock   &  Hays  for  complainants. 
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Charles   B.   Herron   for  defendants. 

Cooper,  J.,  delivered   the   opinion    of    the   court. 

On  September  2,  1850,  Susan  R.  Connally  and 
E.  K.  Lancaster,  being  both  then  under  age,  in  anti- 
cipation of  their  intermarriage,  which  took  place  shortly 
afterwards,  entered  into  an  ante-nuptial  contract,  by 
which  the  land  now  in  question  and  certain  slaves, 
the  property  of  the  intended  wife,  were  settled  upon 
her  to  her  sole  and  separate  use,  enjoyment  and  con- 
trol during  the  joint  lives  of  her  and  Lancaster;  and 
if  the  land  was  rented  out,  to  pay  her  the  proceeds 
during  their  joint  lives  to  her  sole  and  separate  use 
firom  time  to  time,  so  that  she  should  not  sell,  mort- 
gage, charge,  or  otherwise  dispose  of  said  lands,  or 
the  proceeds  thereof,  by  way  of  anticipation ;  and  if 
she  should  survive  her  husband,  to  convey  and  de- 
liver the  property  to  her  and  her  heirs,  but  should 
she  die  during  the  life  of  her  husband,  in  trust,  afler 
her  decease,  to  convey  the  land  and  its  proceeds  to  such 
person  or  persons  as  she,  by  her  last  will  and  testa- 
ment, notwithstanding  her  coverture,  or  by  any  writ- 
ing  in  the  nature  of,  or  purporting  to  be  her  last 
will  and  testament,  should  limit,  bequeath,  devise  and 
appoint;  and  in  default  thereof  upon  trust  to  pay, 
transfer,  assign  and  convey  the  .same  to  the  next  of 
kin  and  heirs  at  law,  under  the  laws  of  descent  and 
distribution,   of   the  said   Susan    R. 

The  contracting  parties  intermarried,  and  lived  in 
this  State  until  1867,  when  they  removed  to  the  State 
of  Virginia,  where  they  have  since  resided.      On  Sep- 
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tember  13,  1872,  E.  R.  Lancanter  filed  a  bill  in  the 
chancery  court  of  Madison  county,  in  which  county 
the  land  in  question  lies,  against  his  wife,  a  new  trus- 
tee appointed  after  the  death  of  the  original  trustee, 
and  his  children  by  his  wife,  then  five  in  number, 
to  have  the  land  sold,  and  the  proceeds  reinvested 
under  the  same  ^limitations  and  powers,  and  upon  the 
same  uses  and  trusts  as  contained  in  the  original  deed, 
upon  the  ground  that  it  was  manifestly  for  the  in- 
terests of  all  concerned.  The  bill  recited  that  it  was 
filed  at  the  request  of  the  wife  for  the  purposes  men- 
tioned. Such  proceedings  were  had  in  the  cause  that 
on  November  9,  1878,  a  final  decree  was  rendered  in 
accordance  with  the  prayer  of  the  bill,  and  author- 
izing the  land  to  be  sold  by  the  clerk  and  master. 
The  decree  recites  that  the  cause  was  heard  "  upon 
the  bill,  pro  confessoy  answers,  and  answers  of  the  minors 
by  guardian  ad  litem.^^  But  it  does  not  appear  how 
the  defendants  were  brought  before  the  court,  nor 
whether  the  wife  filed  any  answer,  nor  against  whom 
an  order  pro  confesso  was  taken.  No  sale,  it  seems, 
could   be   effected   under   the   decree. 

On  May  6,  1881,  the  present  bill  was  filed  by 
E.  R.  Lancaster  and  wife,  and  three  of  their  children, 
who  were  of  age,  against  four  other  of  the  children, 
alleged  to  be  minors,  and  the  trustee  under  the  mar- 
riage settlement.  The  object  of  the  bill  is  to  have 
the  settlement  construed  and  the  wife  declared  to  have 
an  absolute  estate  in  fee  in  the  land  with  full  power 
of  disposition ;  and,  if  mistaken  in  this,  that  the 
settlement  be   set  aside  as   of   no   force,   because,   first. 
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the  property  being  hers,  the  settlement  could  not  affect 
her;  and  secondly,  because  the  wife  was  under  age 
at  the  execution  of  the  instrument,  and  has  since 
been  a  feTne  covert  The  record  shows  the  appoint- 
ment of  a  guardian  ad  litem  for  the  [infant  defend- 
ants, and  an  answer  put  in  by  him,  but  does  not 
show  any  service  of  process  on  the  infants,  or  pub- 
lication against  them  as  non-residents.  All  the  par- 
ties, except  the  trustee,  are  alleged  to  be  non-resi- 
dents of  the  State.  There  is  the  recital  of  an  entry 
on  the  minutes  that  a  pro  confesso  had  been  taken 
against  the  trustee.  On  final  hearing  the  chancellor 
was  of  opinion  that  the  marriage  settlement  was  only 
voidable,  not  void,  by  reason  of  the  infancy  of  Susan 
R.  Ck>nnally  at  the  time  of  it^  execution,  and  that 
8he  had  ratified  it  after  she  came  of  age  by  her  long 
acquiescence,  and  by  the  bill  of  September  13,  1872 
He  was  further  of  opinion  that  the  wife  had  no  power 
of  disposition  except  in  accordance  with  the  terms 
and  limitations  of  the  settlement.  From  the  decree 
of  the  chancellor  the  complainants  appealed.  The 
Referees  have  reported  in  favor  of  affirmance.  The 
exceptions  of  the  complainants  open  the  case.  No 
point  is  made  that  the  defendants  are  not  properly 
before  the  court  by  service  of  process  or  publication, 
and  we  understand  that  the  omission  of  the  evidence 
of   these  facts  from   the  transcript   is   merely   clerical. 

Although  both  Lancaster  and  his  intended  wife 
were  infants  at  the  time  the  ante-nuptial  conveyance 
in   question   was  executed,   it  was  based  upon   a    valid 

contract  and  a  good  consideration,  marriage   being  al- 
9— VOL.  13. 
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ways  a  sufficient  consideration  for  such  settlements. 
And  if  it  be  conceded^  as  perhaps  it  may  be^  that 
the  infancy  of  the  parties  rendered  the  deed  voidable 
at  the  instance  of  cither  within  a  reasonable  time 
after  comiug  of  age,  the  lapse  of  over  a  quarter  of 
a  century  after  that  period  is,  of  itself,  if  there  be 
nothing  to  do  away  with  the  eflfect  of  delay,  suffi- 
cient to  validate  it.  So  far  as  the  husband  is  con- 
cerned, mere  delay,  under  the  circumstances,  for  an 
unreasonable  time  after  coming  of  age  would  bar  his 
right:  Hook  v.  Doiialson,  9  Lea,  56.  His  subsequent 
marriage  would,  of  course,  place  him  under  no  disa- 
bility to  act.  In  addition,  we  have  his  bill  of  Sep- 
tember 13,  1872,  sworn  to  by  him,  in  which,  upon 
the  basis  of  the  validity  of  the  ante-nuptial  deed,  he 
seeks  to  have  the  land  sold  for  the  benefit  of  his 
wife  and  children,  and  the  proceeds  of  sale  reinvested 
upon  the  same  uses  and  trusts.  The  record  of  that 
case,  so  far  as  it  has  been  copied  into  this  tran- 
script, does  not  show  whether  the  wife  made  herself 
an  assenting  party  to  the  proceedings  by  answer  in 
person,  as  required  by  the  statute:  Code,  sec.  3325» 
A   decree   without   such   an   answer   was   a   nullity. 

If,  as  suggested  in  argument,  the  wife  did  not 
become  a  party  to  that  suit  in  the  prescribed  mode, 
the  proof  shows  that  she  has  continued  for  over  a 
quarter  of  a  century  after  coming  of  age  to  recog- 
nize the  deed  as  valid,  and  acted  under  it  by  hav- 
ing a  new  trustee  appointed  in  place  of  the  original 
trustee  who  had  died,  renting  out  the  land  through 
him,   and   receiving  the   rents.      Such   acquiescence  and 
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conduct,  and  perhaps  acquiescence  alone,  for  so  long 
a  period,  would  be  sufficient  to  validate  the  deed,, 
unless  the  disability  created  by  the  subsequent  cover- 
ture would  prevent  the  result.  It  is  well  settled 
that  where  both  of  the  disabilities  of  infancv  and 
coverture  exist  when  the  husband  and  wife  join  in  a 
conveyance  of  the  wife's  land,  the  wife's  right  to 
avoid  the  deed  will  not  be  lost  until  a  reasonable 
time  after  the  removal  of  both  disabilities:  Matthew^ 
aon  V.  Davis,  2  Cold..  451 ;  Sims  v.  Everhardt,  102 
U.  S.,  300.  At  the  date  of  the  execution  of  the  deed 
before  us,  the  female  grantor  was  only  under  the  dis- 
ability of  infancy.  And  the  question  is,  what  effect 
did  her  subsequent  coverture  have  upon  her  power 
to  affirm  or  disaffirm  her  voidable  deed  of  land? 
The  point  is  one  of  some  nicety,  for  it  may  depend 
upon   the  time   when  the   right   to   act   accrued. 

The  one  disability,  this  court  has  held,  can  derive 
no  aid  from,  or  have  any  effiect  upon  the  other 
Scott  V.  Buchanan,  11  Hum.,  468.  The  two  disabil. 
ities  cannot  be  added  to  each  other  if  they  do  not 
co-exist  when  the  right  accrues:  Code,  sec.  2759  ;. 
McDonald  v.  Johns,  4  Yer.,  258.  If,  therefore,  the 
power  to  disaffirm  arose  as  soon  as  the  deed  was  ex- 
ecuted, the  subsequent  disability  of  covertun*  would 
not  affect  the  right.  The  better  authorities  agree  that 
a  contract  of  a  personal  kind,  or  relating  to  personal 
property,  whether  executed  or  executory,  may  be 
avoided  under  age  and  immediately :  Nashville  d-  Chat" 
tnnooya  Railroad  Co.  v.  Elliott,  1  Cold.,  61 1 ;  Robert- 
son V.   Simmons,    4    Heisk.,    135  ;     Stafford   v.    RooJ,   9 
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Cow.,  628;  WiUi8  v.  Tioombley,  13  Ma«s.,  204.  The 
old  rule  was  that  an  infant  could  not  disaffirm 
his  deed  conveying  land  while  he  remained  under  age 
the  reason  being,  according  to  the  authorities,  that  a 
disaffirmance  works  a  reinvestiture  of  the  estate  in 
the  infant,  and  he  is  presumed  not  to  have  sufficient 
<li8cretion  for  that:  Zouch  v.  Parsons,  3  Burr.,  1808  J 
Roof  V.  Stafford,  7  Cow.,  183.  But  even  where  this  rule 
rigidly  prevailed,  the  infant  might  enter  the  premises 
and  take  the  profit:  Bool  v.  Mix,  17  Wend.  119^ 
And  he  might  by  next  friend  go  into  equity 
and  have  a  receiver:  Matiheioson  v.  Johnson,  1  HoflF. 
Ch.,  560.  The  rule  was  mentioned  in  some  of  our 
earlier  cases  without  being  involved  or  decided:  Scott 
v.  Buchanan,  11  Hum.,  474.  But  it  was  said  in 
Singkton  v.  Love,  1  Head,  357,  that  the  husband  and 
infant  wife  might  affirm  or  disaffirm  a  sale  of  the 
land  and  personalty  of  the  wife  made  by  the  guar- 
•dian  at  her  request  before  the  marriage.  And  the 
power  of  the  court  of  chancery  in  this  •  State  to  val- 
idate a  void  or  voidable  sale  when  for  the  interest 
of  an  infant  is  well  settled :  Kirkman,  ex  parte,  3 
Head,  518;  Bryant  v.  McCoIlum,  4  Heis.,  521;  Elliott 
V.  Blair,  5  Cold.,  185.  It  is  equally  well  settled 
that  a  married  woman,  who  was  also  an  infant  when 
she  joined  in  a  conveyance  of  her  land,  may  in 
equity  disaffirm  the  sale  during  coverture:  Dodd  v. 
Benthal,  4  Heis.,  601.  In  Temple  v.  Hawley,  1  Sandf. 
Ch.,  153,  it  was  held  that  a  married  woman,  who, 
on  the  eve  of  her  marriage,  and  while  an  infant, 
had   made   a   settlement   of    her   real    estate,   might   af- 
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firm  it  after  she  came  of  age  during  coverture.  And 
in  Whichcote  v.  Lyle,  28  Penn.,  73,  it  was  held  that 
the  husband  was  bound  by  a  marriage  settlement  of 
the  wife's  realty,  although  the  wife  was  a  minor  when 
it  was  entered  into,  and  that  the  weight  of  authority 
iodines  in  favor  of  the  right  of  a  feme  covert  to  dis- 
affirm the  settlement  during  the  coverture.  The  very 
fact  that  cumulative  disabilities  are  not  allowable  re* 
quires,  ex  necessUaie,  to  prevent  a  failure  of  justice, 
that  a  wife  must  have  the  power  to  affirm  or  dis* 
affirm  a  conveyance  of  Jand  made  during  infancy,  for 
she  may  come  of  age  before  the  coverture,  and  yet 
for  too  short  a  period  of  time  to  bar  her  right.  We 
think  the  better  doctrine  to  be  that  a  wife  may  in 
ec^uity  affirm  or  disaffirm  an  ante-nuptial  marriage  set- 
tlement of  either  land  or  personalty,  or  both,  void- 
able  by   reason   of   her   infancy. 

The  deed  in  question  gives  the  wife  during  her 
coverture  with  the  present  husband  only  a  limited 
power  of  disposition  by  last  will  or  instrument  of 
writing  in  the  nature  of  a  last  will,  and  not  an  un- 
limited power:  Hoyle  v.  Smith,  1  Head,  90.  The 
interest  of  the  children  is  only  contingent,  and  may 
be  lost  by  the  exercise  of  her  power  by  the  mother: 
Hamilton  v.  Insurance  Co.,  S  Tenn^  Ch.,  124,  affirmed 
6  Lea,  402.  The  chancellor  and  the  Referees  have, 
therefore,   construed   the    instrument   correctly. 

The  husband  having  no  interest  under  the  deed 
of  settlement,  had  no  right  to  ask  for  a  construction 
of  it,  and  was.  acting  in  antagonism  to  his  wife  in 
seeking  to   set   the    deed    aside.     The    rule   of  equity  is 
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that  the  husband  must  be  made  a  defendant  to  all 
suits  instituted  in  respect  of  the  wife's  separate  estate, 
altliough  no  question  arise  between  him  and  his  wife : 
Wake  V.  Parker^  2  Keen,  69;  Sigel  v.  Phelps,  7  Sim., 
239.  And  where  the  husband  seeks  an  object  adverse 
to  the  wife,  the  bill  is  considered  as  his  bill  alone, 
and  the  wife  must  be  made  a  defendant:  Hanvott  v. 
{JadwaUader,  2  R.  <&  M.,  645;  Ahton  v.  Jones,  3 
Barb.  Ch.,  401.  Upon  its  face  this  is  clearly  the 
bill  of  the  husband  alone,  and  there  is  nothing  to 
show  that  the  wife  has  ever  given  her  consent  to  the 
proceedings  in  such  a  way  as  to  make  them  binding 
upon   her. 

The  report  of  the  Referees  will  be  confirmed,  and 
the  chancellor's  decree  affirmed  with  costs  against  all 
the  complainants   except  the   wife. 


The  State  v.  Sut  Gardner. 

Criminal.  Law.  Ijmt  papers.  How  supplied,  A  lost  presentment  may 
be  supplied  upon  satisfactorj  affidavits  independent  of  the  recollec- 
tion of  the  judge.    Slate  v.  Harriwiif  10  Yer..  542,  overruled. 


FROM    OBION. 


Appeal    in    error   from    the   Circuit    Court    of    Obion 
county.      C.   Aden,   J. 


APRIL  TERM,  1884.  135 


State  V.  Gardner. 


Attorney-General  Lea  for  the  State. 

F.  W.  Moore  for   Gardner. 
Freeman,  J.,  delivered  the  opinion   of  the  court. 

At  March  term,  1883,  ten  presentments  were  re- 
turned, found  true  bills,  into  the  circuit  court  for 
Obion  county,  against  the  defendant,  Gardner.  Capias 
was  issued  on  all  these,  and  defendant  arrested.  In 
August  after  this  the  clerk's  drawer  was  broken  open, 
and   the  presentments  all  stolen  and  never  recovered. 

After  this,  in  open  court,  the  energetic  district 
attorney-general  of  this  district  moved  the  court  to 
supply  the  lost  papers,  and  tendered  the  affidavit  of 
the  clerk,  showing  t^e  loss  and  circumstances  attend- 
ing it,  together  with  his  own  affidavit,  showing  the 
papers  by  him  tendered  to  supply  the  loss  were  clearly 
the  same  as  the  papers  stolen.  This  was  shown  by 
the  fact  that  the  presentments  were  printed  forms,  the 
same  as  then  in  his  possession,  and  the  facts  as  to 
dates,  etc.,  necessary  to  be  inserted  in  writing,  were 
taken  from  the  notes  found  in  the  grand  jury  book, 
together  with  the  memory  .of  the  officer,  of  the  facts 
from  information  had  by  him  at  the  time  of  drawing 
the  papers  from  the  witness  on  whose  testimony  they 
were  found.  There  is  no  question  but  the  proof  of 
the  identity  of  the  matter  of  the  papers  was  clearly 
made  out. 

His  Honor,  the  circuit  judge,  refused  to  allow  the 
papers   supplied,   basing   his    ruling   upon    the   fact   that 


186  JACKSON : 


State  V,  Gardner. 


from  his  own  statement,  found  in  the  record,  he  had 
never  read  the  presentments,  and  therefore  could  not 
himself  say  whether  the  papers  tendered  were  correct. 
The  ruling  of  his  Honor  is  based  on  the  early 
decision  of  this  court:  The  State  v.  Harrison,  10  Yer., 
542.  That  case  is  evidently  the  result  of  the  tech- 
nical views  of  our  courts  at  that  day,  and  the  theory 
then  prevalent,  that  all  technical  objections  should  be 
allowed  to  prevail  in  favor  of  the  defendant  in  crim- 
inal cases.  No  such  views  now  prevail,  nor  would 
they  be  in  accord  with  the  spirit  in  which  the  crim- 
inal law  is  now  and  should  be  administered.  Judge 
Turley,  in  the  above  opinion,  seems  also  to  lay  much 
stress  on  the  danger  to  the  lives  and  liberties  of  the  cit- 
izen. He  says:  "To  establish  the  principle  that  a  judge 
might  supply  a  lost  indictment  upon  affidavits  of  other8^ 
independent  of  his  own  recollection,  would,  as  we  think, 
be  exceedingly  dangerous  to  the  lives  and  liberty  of 
the  citizen."  We  are  unable  to  appreciate  at  this  day 
the  force  of  this  reasoning.  When  analyzed,  it  means 
simply  that  in  a  case  like  this,  where  the  best  evidence 
possible  is  furnished  of  the  correctness  of  the  supplied 
papers,    it    should   not    be    done,   because   of   failure   to 

« 

get  the  evidence  of  the  judge  who  would  be  the  parly 
least  likely  ever  to  be  able  to  furnish  such  evidence,^ 
who  in  this  case  (as  it  would  be  found  practically  in 
any  case)  had  never  read  the  indictment  or  present- 
ment, and  who,  by  the  duties  of  his  place  is  never 
required  or  expected  to  do  so.  As  to  the  danger  to 
the  citizen,  that  has  no  better  support  in  reason. 
What   forcible    difference    it   can    make   to  an   innocent 
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man  whether  the  proof  of  his  innooenoe  be  (u-esented 
to  a  jury,  upon  an  original  or  copy  of  a  presentment, 
is  to  Ud  unseen.  If  he  be  guilty,  then  he  deserves 
to  be  convicted,  no  wrong  is  done  him,  and  the  law 
is  vindicated.  Happily  such  views  have  all  passed 
away. 

The  plain  principle  of  the  common  law  and  of 
sound  reason  should  apply  in  a  criminal  case  as  well 
as  in  civil  cases,  that  is,  when  the  papers  are  lost, 
tiiey  shall  be  carefully  and  accurately  supplied,  by 
satisfactory   evidence  of   their   loss  and   their  contents. 

While  we  have  no  doubt  the  law  is  as  we  have 
stated,  and  the  papers  were  properly  offered  to  be- 
SQpplied  in  this  case  under  the  rules  of  the  common 
law,  we  think,  a  fair  construction  of  the  act  of  1847-8, 
sec.  3907,  of  the  Code  would  include  this  as  well  as 
civil  causes.  It  is:  "any  record,  proceeding  or  paper 
filed  in  any  action  at  law  or  equity,  if  lost  or  mis- 
laid unintentionally,  or  fraudulently  made  away  with, 
may  be  supplied  upon  application,  under  the  orders  of 
the  court,  by  the  best  evidence  the  nature  of  the 
case  will  admit  of.^^  This  may  well  be  held  to  be  a 
criminal  action  pending  at  law  against  defendant,  under 
the  definition  of  Bacon,  who  says  actions  are  either 
criminal  or  ci\ul — criminal  are  either  where  judgment 
of  death,  as  appeals  of  death  or  robbery,  or  only  to 
have  a  fine  for  the  king  or  imprisonment :  See  Bacon 
Abridged   of  Vol.  1,   63. 

A  more  liberal  rule  in  fact  might  well  be  adopted 
in  criminal  cases  like  the  present,  where  no  other 
papers  seem  to  have  been  stolen,  because  the  grave  sus- 
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picion  must  be  indulged  that  in  such  a  case  the  defend- 
ant has  been  the  party  guilty  of  the  abstraction^  or 
was  in  somQ  way  actively  connected  with  it — he  the 
only  party  who  has  the  slightest  interest  in  the  de- 
struction of  the  papers.  To  hold  that  the  papers 
could  only  be  supplied  from  the  memory  of  the  judge 
is  practically  to  hold  that  they  could  not  be  supplied 
at  ally  and  thus  hold  out  an  inducement  to  parties 
prosecuted  to  surreptitiously  obtain  and  destroy  ^the 
papers^  and  thus  avoid  the  penalty  of  the  law.  Still 
more,  the  higher  the  crime  or  the  heavier  the  penalty 
likely  to  be  incurred,  the  greater  the  temptation,  and 
so  the  evil  tendency  of  the  view  is  still  more  inten- 
sified  in   criminal  cases. 

For  these  reasons  we  overrule  the  case  in  10 
Yer.,  and  hold  the  court  erred  in  not  |)ermitting  the 
papers  supplied.  The  case  will  be  remanded  to  be 
proceeded   in   under   this    opinion. 


Ike  Tharpe  v.  The  State. 

1.  Criminal  Law.  Murder  Charge  ofcoxtrt  The  prisoner  being  on  trial 
for  murder,  the  trial  judge,  upon  the  hypothesis  that  the  prisoner 
had  attacked  the  deceased  with  intent  to  commit  murder  in  the  first 
degree,  and  that  at  the  moment  he  was  jerked  away  before  doing 
any  injury,  a  third  person,  without  any  concert  with  him,  killed 
the  deceased,  charged  the  jury  as  follows :  '*  Should  you  fail  to  find 
from  the  proof  a  conspiracy,  but  find  that  the  defendant  wilfully 
and  unlawfully  engaged  the  deceased  in  a  fight,  and  thereupon  Eli- 
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jah  Tharpe,  without  concert  between  himself  and  the  defendant, 
killed  the  deceased,  and  you  further  find  that  the  defendant  assailed 
the  deceased  wilfully,  deliberately,  maliciously  and  premeditatedly 
with  the  intent  to  kill  him,  then  the  defendant  would  be  guilty  of 
murder  in  the  first  degree."    Held,  that  the  charge  was  erroneous. 

2.  Same.  Sa$ne,  Same.  His  Honor  should  have  qualified  the  charge  by 
saying  to  the  jury,  that  if,  at  the  moment  the  fatal  stroke  was  given 
by  Elijah  Tharpe,  the  fight  between  the  defendant  and  the  deceai>ed 
had  been  terminated  by  the  pulling  away  of  the  defendant  from 
the  deceased,  or  if  the  principal  object  of  Elijah  Tharpe  was  not 
to  assist  the  defendant,  but  to  carry  out  a  purpose  of  his  own,  then 
the  defendant,  in  the  absence  of  any  concert  between  the  two,  would 
not  be  guilty  of  murder  in  the  first  degree. 


FROM    HENRY. 


Appeal  in  error  from  the  Circuit  Court  of  Henry 
•connty.       C.  Aden,  J. 

Hu.  C.  Anderson,  S.  J.  Taylor  and  L.  M.  Tharpe 
for  Tharpe. 

Attorney-General  Lea   for  the  State. 
Cooper,  J.,  delivered   the   opinion   of  the   court. 

The  prisoner  has  appealed  in  error  from  a  judg- 
ment of  conviction  of  the  crime  of  murder  in  the 
•first  degree   committed   on   the   body   of  John    Jones. 

On  the  occasion  of  the  killing,  the  prisoner  and 
the  deceased,  both  colored  men,  were,  with  a  number 
of  colored  people  of  both  sexes,  at  what  the  witnesses 
call  a  "festival,^'  held  in  a  house  which  had  been 
rented  by  Charles  Tharpe,  but  into  which  he  had  not 
yet  moved.  The  prisoner  had  on  that  day  taken  a 
gnn   to   the   house   and   left   it   there.      After  the  crowd 
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had  assembled,  there  was  dancing,  in  which  the  de- 
fendant and  others  joined.  Liquor  could  be  had  by 
those  who  wanted  it,  but  no  one  seems  to  have  been 
visibly  intoxicated.  The  witnesses  say  that  the  de- 
fendant was  sober.  Not  long  before  the  killing  the 
prisoner,  his  brother  Lije  Tharpe,  and  two  associates,, 
who  are  named^  made  a  good  deal  of  fuss  by  loud 
talking  and  cursing.  Lije,  in  the  presence  of  the 
defendant,  said  that  the  fuss  was  about  John  Jones, 
who  had  charged  him  with  being  a  thief.  It  is  also 
proved  by  a  witness  for  the  Stite  that  an  hour  or 
two  before  the  killing,  the  defendant  told  him  that 
his  brother  Lije  intended  to  kill  Jones  that  night,  and 
that  he,  defendant,  intended  to  be  in  it.  The  wit- 
ness told  Jones  of  this  conversation,  which  he  seem& 
to  have  treated  very  lightly.  Afterwards,  however,. 
Jones  went  out  of  the  house,  and  was  preparing  to 
leave  the  place.  About  this  time  Lije  Tharpe  went 
into  the  house  and  got  the  gun  the  defendant  had 
brought  there.  Charles  Tharpe  tried  to  take  it  from 
him,  and  in  the  struggle  twisted  off  the  stock,  leav- 
ing the  barrel  in  Lije's  hands.  During  the  struggle 
the  prisoner  came  up,  and  seized  Charles  Tharpe,  cut- 
ting him  in  several  places  with  a  knife.  After  the 
struggle,  the  prisoner  started  in  the  direction  of  Jones, 
saying  that  Jones  was  the  man  he  wanted  to  meet- 
Jones  was  then  standing  quietly  talking  to  a  woman. 
The  prisoner  went  up  to  him,  caught  him  by  the  col- 
lar with  one  hand,  and  raised  over  him  an  open  knife 
with  the  other,  saying,  with  an  oath,  "  what  have  you 
got   to    do  with    this  fuss?"      Jones   replied,    **  nothing,*'' 
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to  which  the  prisoner  responded,  with  an  oath,  ^^you 
are  a  liar."  One  of  the  State's  witnesses,  who  was 
standing  near,  advanced  to  the  defendant  and  drew 
him  back  by  the  collar  of  his  vest,  he  having  on  no 
«oat.  It  required,  says  the  witness,  no  great  force 
to  pnll  him  back.  Just  then,  Lije  Tharpe  came  up 
behind  Jones,  and  struck  him  two  blows  over  the  head 
with  the  gun  barrel,  from  the  effects  of  which  he 
died   in  ten   days. 

The  trial  judge,  after  instructing  the  jury  correctly 
as  to  what  it  takes  to  constitute  a  conspiracy,  and  the 
effect  upon  the  defendant's  guilt  of  conspiracy  or  con- 
cert between  him  and  his  brother,  proceeded  in  hi!^ 
charge  as  follows :  ^^  But  should  you  fail  to  find  from 
the  proof  a  conspiracy,  but  fii>d  that  the  defendant 
wilfully  and  unlawfully  engaged  the  deceased  in  a  fight, 
and  thereupon  Elijah  Tharpe,  without  concert  between 
himself  and  the  defendant,  killed  the  deceased,  and 
yoa  further  find  that  the  defendant  assailed  the  de* 
ceased  wilfully,  deliberately,  maliciously  and  premedi- 
tatedly  with  the  intent  to  kill  him,  then  the  defend- 
ant would  be  guilty  of  murder  in  the  first  degree, 
and  you  should  so  find."  Error  is  assigned  on  this 
part  of    the    charge. 

The  charge  is  based  upon  what  was  said  by  this 
court  in  Beets  v.  State,  Meigs,  106.  In  that  case 
James  Beets  and  George  Beets  were  indicted  for  mur- 
der in  the  first  degree  committed  on  the  body  of 
Samuel  Rayle.  James  Beets  and  Rayle  had  some 
angry  words,  and  were  about  to  engage  in  a  fight. 
George   Beets   interfered,   saying   they   should   not  fight. 
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but    that    if   any   fighting    was    to    be    done,    he  would 
do   it;    whereupon   Rayle   struck   him,   and   a   fight   be- 
tween  them   ensued.      While   the  fight   was  in  progress, 
James    Beets    returned,   and    shot   Rayle   with    a   pistol,, 
from    the    effect    of    which    shot    he    died.       The  trial 
judge  charged    the   jury   that   if  George   Beets  engaged 
in   the    fight    in  self-defense,    and     while   thus'  fighting,. 
James  Beets  shot  Rayle  without  the  knowledge  or  con- 
sent  of   George,   George   would    be  guilty  of  no  offense. 
But  if  George   Beets   fought  willingly,  so  that  he  would 
be    guilty    of   an    affray,   and    while    thus    fighting,    if 
James  Beets  shot   Rayle,   it   would   be   manslaughter   in 
George,   although    James    shot    without   the    knowledge 
or   consent  of    George.       The  jury   found    both   defend- 
ants   guilty   of    manslaughter.       Upon    appeal    in    error 
this    court    said,     per    Green,    J.:     ^^It    is    certain    that 
if    George     Beets     in     the     fight    had     himself     killed 
Rayle   it  would   be   manslaughter.       He   w^   not    fight- 
ing in   self-defense,    but   was    engaged   willingly   in    the 
combat.       It    is    laid    down    in   Archbold,   and   also   in 
1    Hawkins,   ch.  31,  sees.  35,   56,   that  if  when  two  are 
fighting,   a   third   come    up    and    take   the    part   of  on& 
of   them,   and   kill    the  other,  this  will   be  manslaughter 
in   the    third    party,   and    murder    or    manslaughter    ia 
the   person    whom    lie    assisted,   according    as    the    fight 
was    deliberate    and    premeditated,    or    upon    a    sudden 
quarrel.       The    principle    is    this :     if   a  party    be    en- 
gaged   in    an    unlawful    act,   and    another    assist    him, 
and    actually    perpetrate    the     mischief,   the    first    party 
shall   be   held    responsible   as    though   he   had    been   the 
sole    perpetrator   himself       If   a   man   is    fighting   witlv 
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another,  not  intending  to  kill,  but  by  some  unlucky 
blow  death  ensues,  he  is  guilty  of  manslaughter;  and 
why  is  this?  Not  because  he  intended  to  inflict 
death,  but  because  he  w^s  engaged  in  an  unlawful 
act,  and  the  blow  and  the  death  were  consequences  of 
that  act,  and  he  must  be  responsible  for  it  as  though 
he  had  designed  the  result.  Upon  the  same  prin- 
ciple it  is  that  he  is  responsible  to  the  same  extent, 
though  the  fatal  blow  be  struck  by  another  who  as- 
sisted him  without  any  concert  on  his  part.  The 
assistance  is  given  because  he  is  engaged  in  an  unlaw- 
ful act;  and  as  he  un lawfully  creates  the  occasion 
for  the  interference  and  assistance  of  the  third  party, 
he  must  answer  for  the  consequences  as  though  he  had 
been   the   sole   actor.'^ 

It  will  be  noticed  that  the  intervention  in  Beets 
against  State,  as  well  as  in  the  case  cited  from  the 
text  books,  was  while  the  two  original  combatants  were 
fighting,  and  that  it  was  in  aid  of  one  of  them,  the 
principal  motive  of  the  intervener  being  to  assist  him  : 
1  Hawkins,  sec.  49,  50.  The  law  would  be  other- 
wise if  the  original  combatants  had  been,  or  were 
separated  when  the  intervention  occurred,  or  if  the 
third  party  intervened  for  his  own  purposes.  For,  on 
the  first  point,  an  act  and  evil  intent  must  combine 
to  constitute   in    law   a   crime:     1    Bish.    Cr.   Law,    sec. 

206.  No  amount  of  intent  alone  is  sufficient ;  neither 
is  any  amount  of  act  alone;  the  two  must  combine  : 
id.,  sec.  430.  And  generally,  perhaps  always,  the  act 
and  intent    must    concur    in    point    of   time:     Id.,   sec. 

207.  On   the   second   point  it  may  be  said  that  a  per- 
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son  is  responsible  for  what  of  wrong  flows  directly 
from  his  corrapt  intentions;  but  not^  thoagh  intend- 
ing wrong,  for  the  product  of  another's  independent 
act:  1  Bish.  Cr.  Law,  sec.  .641.  It  has  accordingly 
been  held  by  this  court  that  if,  during  an  affray  be- 
tween the  prisoner  on  the  one  side  and  the  deceased 
and  another  on  the  opposing  side,  the  deceased  be  ac- 
cidentally killed  by  some  one  who  was  co-operating 
with  him,  and  by  a  blow  aimed  perhaps  at  the  pris- 
oner, the  prisoner  would  not  be  responsible  for  the 
act:  Mdnier  v.  State,  6  Baxt.,  595.  So  it  has  been 
held  that  if  there  be  a  riot,  and  an  innocent  third  person 
is  accidentally  killed  by  those  suppressing  it,  the  riot- 
ers would  not  be  guilty  of  the  homicide:  Gommon- 
weaUh  v.  Campbell^  7  Allen,  541.  "It  would  be  a 
monstrous  doctrine,^'  says  Judge  Sneed  in  6  Baxt.,  600, 
"to  hold  that  when  a  party  intended  to  kill,  but  did 
not  kill,  and  a  party  with  whom  the  first  was  in  no 
complicity,  accidentally  or  recklessly  kill  the  adversary 
of  the  first  party,  that  the  latter  should  suffer  the 
consequence  of   such   reckless   or   casual   act.'' 

The  charge  now  under  consideration  is,  in  substance, 
that  if  the  defendant  assailed  the  deceased,  and  en- 
gaged him  in  a  fight  with  the  intent  necessary  to 
constitute  murder  in  the  first  degree,  and  Elijah  Tharpe, 
without  concert  with  the  defendant,  killed  the  deceased, 
the  defendant  would  be  guilty  of  murder  in  the  first 
degree.  If  the  law  of  Beets'  case  be  conceded  to  be 
sound,  the  present  charge  is  inaccurate  and  misleading 
in  not  containing  the  limitations  of  the  law  as  ex- 
pounded  in   that   case.       These   limitations,   as   we  have 
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seen,  are  that  the  original  parties  were  still  fighting,, 
and  that  the  principal  motive  of  the  intervening  third 
party  was  to  assist  the  defendant.  His  Honor,  the 
trial  jndge,  should  have  qualified  the  charge  by  say- 
ing to  the  jury,  that  if,  at  the  moment  the  fatal  . 
stroke  was  given  by  Elijah  Tharpe,  the  fight  between 
the  defendant  and  the  deceased  had  been  terminated 
by  the  pulling  away  of  tlie  defendant  from  the  de- 
ceased, or  if  the  principal  object  of  Elijah  Tharpe 
was  not  to  assist  the  defendant,  but  to  carry  out  his 
own  purpose,  then  the  defendant,  in  the  absence  of 
any  concert  between  the  two,  would  not  be  guilty  of 
murder   in   the   first   degree. 

For   this   error    in    the    charge,    the  judgment   must 
be  reversed,   and    the   cause   remanded    for  another  tritiL 


Asa  Selby   et  aL  v.  H.  J.  Hollingsworth  et  aL 

Descent.  Children  of  mothti^a  sister.  In  the  descent  of  the  realty  of  aii 
intestate  to  the  heirs  on  the  part  of  his  mother,  under  the  Code,  sec. 
2420,  sub-sec.  2,  the  living  children  of  a  sister  of  a  mother  will  take 
to  the  exclasion  of  the  half  brothers  on  the  side  of  the  deceased  son 
of  a  deceased  daughter  of  the  sister. 


FROM    SpELBY. 


Appeal   from   the   Chancery  Court  at  Memphis.      W< 

W.  McDowell,  Ch. 
10— VOL.  13. 
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Metcalp  &   Walker  for  complainants. 
PosTON   &   PosTON   for   defendants. 


•f  -^ 


^Cooper,  J.,  delivered  the  opinion   of  the   court. 

|p*  Louis  Selby,  Ji^,  a^  citizen  ^of  this  State,  died  in 
May,  1881,  intestate,  unmarried  and  without  issue,  leav- 
ing him  surviving  neither  brother  or  sister  [or^  their 
issue,  nor  father  or  mother.  He  died  the  owner  of 
lands  acquired  by  him  in  his  life  time.  Under  the 
statute  of  descents  these  lands  were  inherited  ^'in  equal 
moieties  by  the  heirs  of  the  father  and  mother  (of  the 
intestate)  in  equal  degree,  or  representing  those  in 
<equal  degree  of  relationship  to  the  intestate;  but  if 
such  heirs,  or  those  they  represent,  do  not  stand  in 
equal  degree  of  relationship  to  the  intestate,  then  the 
heirs  nearest  in  blood  or  representing  those  who  are 
nearest  in  blood  to  the  intestate,  shall  take  in  prefer- 
-ence  to  others  more  remote " :  Code,  sec.  2420,  sub-sec.  2. 
There  is  no  controversy  as  to  the  heirs  on  the  part 
of  the  intestate's  father.  The  only  question  is  as  to 
the  heirs  on  the  part  of  the  mother.  She  died  in  1853, 
leaving  a  brother  and  sister.  The  brother  died  young, 
unmarried  and  without  issue.  The  sister  married  J.  C. 
HoUingsworth,  and  had  by  him  three  children,  H.  J., 
Lucinda,  and  Alice  HoUingsworth.  The  first  two  are 
still  living.  Alice  married  W.  A.  Cook,  and  died  in 
1862  leaving  one  child,  John  Cook,  who  died  in  1872, 
unmarried  and  without  issue.  W.  A.  Cook,  the  father 
of  John,  married  again,  and  had  five  children  by  his 
second  wife.      The  only  question  in  the  case  is  whether 
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th€Be  half  brothers  and    sisters  of  John  Cook  are   eir- 
titled   to   inherit  any   part   of   the   lands  of   Louis   SeK 

by,   Jr. 

♦ 

H.  J.  and  Lucinda  Hollingsworth  are  the  heirs  of 
Selby's  mother  in  equal  degree  of  relationship  to  him.^ 
John  Cook,  if  alive,  would  represent  his  mother,  who 
was  also  in  equal  degree,  with  her  brother  and  sister, 
of  relationship  to  the  intestate.  The  present  Cook 
children  are  not  in  equal  degree  of  relationship  to  the 
intestate,  nor  in  fact  in  any  degree  of  relationship  to 
him.  The  learned  counsel  of  the  Cooks,  while  con- 
ceding this,  insists  that  they  represent  John  Cook, 
being  his  heirs.  But  the  statute  calls  for  an  heir 
"representing  those  in  equal  degree  of  relationship  to 
the  intestate,^'  not  for  a  person  representing  one  who 
is  himself  only  a  representative.  The  Cooks  in  no 
sense  represent  John's  mother,  and  it  is  only  by  rep- 
resenting her  that  they  can  bring  themselves  within 
the  statute.  The  heirs  of  Louis  Selby,  Jr.,  on  the 
part  of  his  mother,  who  can  take  under  the  statute 
are  only  such  heirs  as' would  have  inherited  from  the 
mother  if  she  had  survived  the  son,  and  then  died: 
}Rller  Wills,  2  Lea,  62.  For  such  heirs  would  be 
the  only  heirs  who  could  be  in  equal  degree,  or  rep- 
resenting those  who  are  in  equal  degree  to  the  intes- 
tate. In  that  event,  her  heirs  would  have  been,  under 
the  Code,  section  2420,  sub-section  1^  the  surviving 
children  of  her  sister.  The  Cooks  could  not  have  in- 
herited any  part  of  her  estate,  for  they  are  in  no 
way  related  to  her  in  blood,  nor  of  course  to  her  son. 
The  statute  itself  shows   what  is   meant  by  representa- 
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lion   by  section  2420^   sub- section    1^   which   defines  the' 
representation   of  lineal  descendants,   and   sub-section   2^ 
which   provides   for    the    representing    of    brothers    and* 
sisters  by   their   lineal   descendants. 
Affirm   the   decree   with  costs. 


The  Nashville,  Chattanooga   &  St.   Louis   Rail- 
way V.   Barbara   Weaks. 

Actions,  LocAii  and  Transitory.  Plea  in  abatement.  Where  a  justiiie 
of  the  peace  in  Carroll  county  issued  a  civil  warrant  charging  the 
defendant,  a  railroad  corporation,  with  *' wilfully  and  negligently 
burning  300  pannels  of  rail  fence,  50  apple  trees,  25  acres  of  timber 
and  forest  trees,  and  two  acres  of  com  in  a  field,"  and  the  defendant 
pleaded  in  abatement  that  the  land  on  which  the  rails  were  built, 
and  the  tree^^  timber  and  corn  were  growing,  was  wholly  in  Benton 
county.  Held  by  a  majority  of  the  court  that  a  demurrer  to  the  plea 
was  properly  bustained. 


FROM   CARROLL. 


Appeal   in   error  from   the   Circuit    Court  of  Carroll 
county.       T.  J.  Carthel,  J.,  presiding   by  interchange^ 

Hawkins  &  Towns   for   Railroad. 

Jas.  p.   Wilson  for  Weaks. 

Deadbrick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is   an   action  upon  the  &cts  of  the  case,  begua 
by  defendant   in   error   before  a  justice  of  the   peace  of 
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<3arroll  county.  The  warrant  charges  the  defendant 
below  with  "  wilfully  and  negligently  burning  three  hun- 
dred pannels  of  rail  fence,  fifty  apple  trees,  twenty- 
five  acres  of  timber  and  forest  trees,  and  two  acres  of 
com   in   a   field." 

The  defendant  pleaded  in  abatement  that  the  land 
on  which  the  rails  were  built,  and  the  trees,  timber 
and  corn  were  growing,  was  in  Benton  county,  and  no 
part  of  the  same   was   in   Carroll   county. 

The  plaintiff  demurred  to  this  plea  and  the  court 
sustained  the  demurrer,  and  upon  trial,  verdict  and 
judgment  were  rendered  for  her,  and  defendant  has 
appealed   in   error  to   this   court. 

We  are  of  opinion  that  there  is  evidence  to  scfe- 
tain  the  verdict.  But  it  is  insisted  that  the  action  in 
i;his  case  is  local  in  its  nature,  and  was  brought  in  a 
different  county  from  that  in  which  the  cause  of  it 
arose,  and  that  the  court  below  had  erred  in  overrul- 
ing the  defendant's  plea  in   abatement. 

The  case  cited  in  6  Lea,  600,  only  decides  that  an 
action  against  a  corporation  for  personal  injury  may  be 
brought  in  any  county  where  the  company  has  an 
office  or  agency.  But  it  does  not  hold,  nor  do  the 
sections  of  the  Code  cited  maintain  the  proposition  con- 
tended for,  that  an  action  for  injury  to  realty  may  be 
brought  in  any  other  than  the  county  in  which  it  is 
situate.  An  action  for  personal  injury  is  a  transitory 
action. 

This  is  an  action  for  injury  to  the  realty,  and  such 
injury  could  only  have  arisen  at  the  place  where  the 
land   is,   and   the   suit   must   be   brought  in   the  county 
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where   the   land   lies,   in  all  actions  for  the  recovery  of 
the   land   itself,   or  for  waste,  etc:     1   Ch.   PL,  297. 

And  30  also  where  an  action  is  brought  to  recover 
damages  occasioned  by  injuries  to  property,  it  is  local 
such  as  trespass  or  case  for  nuisance  or  waste,  etc., 
to  houses,  lands,  water  courses,  right  of  common,  wages 
or  other  real   property:     Id.   297. 

Such  is  the  language  of  Mr.  Chitty,  and  he  adds: 
''If  the  land,  etc.,  be  out  of  this  Kingdom  the  plain- 
tiff has  no  remedy  in  the  English  courts.''  Thus 
showing  that  the  rule  is  not  governed  by  the  form 
of  action,  but  by  its  cause.  The  rule  is  stated  that 
the  action  is  local  whether  it  be  trespass  or  case  to 
recover  damages  for  injury   to  the  real   property. 

Caruthers,  in  his  History  of  a  Law-suit,  section 
31,  says  a  local  action  must  be  brought  in  the  county 
where  the  land  lies,  and  that  an  action  for  land,  or- 
for  injuries  to  U,  is  a  local  action,  and  cites  1  Chitty 
PL,  268;  1  Bob.  Practice,  353.  And  he  adds,  this 
rule  not  having  been  repealed  by  the  Ck)de,  stands  ia 
fiill   force. 

In  our  State  there  is  no  distinction  between  tres- 
pass and  case,  a  suit  brought  in  one  form  may  be 
sustained  by  evidence  of  either.  And  in  this,  case  tlie 
warrant  charges  the  burning  to  have  been  done  wilfully 
and  negligently.  The  property  burned  was  part  of 
the   realty:     Code,   sec.   67. 

I  am,  therefore,  of  opinion  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  plea  in  abate- 
ment, and  the  report  of  the  Referees  should  be  set 
aside,   and   the  judgment   below   reversed   and  the  cause 
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remanded  for  issue  and  trial  upon  the  plea  in  abate- 
ment. But  the  majority  of  the  court  hold  that  the 
report  of  the  Referees  is  correct  and  that  the  judg- 
ment should  be  affirmed,  which  will  be  accordingly  so 
entered. 

Cooke,   Sp.   J.,   concurs   in    the   foregoing  dissenting 
opinion. 


Geo.  Wooldridge  et  al  i?.  A.  M.  Boyd. 

1.  Writ  of  Ekhok.    Lis  'pendens.    A  writ  of  error  is  a  new  suit  and  the 

li*  pendens  under  it  does  not  begin  until  the  service  of  the  summons 
or  subpoena. 

2.  Sake.    Same,  EstoppeL  S  instituted  an  action  of  ejectment  against  N, 

which  N  enjoined ;  the  injunction  suit  was  dismissed  on  final  hear- 
ing and  the  action  of  ejectment  was  tried,  resulting  in  a  verdict  and 
judgment  for  S;  writ  of  possession  was  executed,  and  N,  by  written 
contract,  became  tenant  of  S.  A  transcript  of  the  injunction  case 
was  filed  in  the  Supreme  Court  for  writ  of  error,  N  being  tenant  as 
aforesaid,  conveyed  to  W  by  quit-claim  deed,  and  S,  before  notice  of 
the  writ  of  error,  conveyed  to  B.  In  the  Supreme  Court  the  injunc- 
tion suit  wafl  reversed  and  decree  rendered  in  favor  of  N.  Held,  N 
was  estopped  from  claiming  the  land  and  that  W  stood  upon  no 
higher  ground  than  N. 


PROM   OBION. 


Appeal  from  the  Chancery  Court  at  Union  City.   John 
SOMERS,  Ch. 

S.   A.   D.   Steel   for   complainant'^. 
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W.    H.    SwiGGART    for   defendant. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  July,  1858,  Jasper  Sutherland  conveyed  by  deed 
duly  registered  to  James  Sutherland  the  tract  of  land 
in    controversy. 

In  January,  1859,  said  Jasper  conveyed  the  same 
parcel  of  land  to  one  Jones;  Jones  thereafter  sold 
to  Pierce,  and  Pierce  sold  and  conveyed  to  W.  F. 
Wooldridge,  the  ancestor  of  complainants,  and  in  May, 
1865,  Wooldridge  sold  and  conveyed  said  land  to  one 
J.  A.  Norman. 

Soon  afler  this  last  sale  the  said  James  Sutherland, 
who  lield  the  older  deed  from  said  Jasper  Sutherland, 
instituted  an  action  of  ejectment  against  Norman  to 
recover  the  land.  While  this  action  of  ejectment  was 
pending  Norman  filed  his  bill  in  the  chancery  court, 
alleging  that  the  deed  from  Jasper  to  James  Suther- 
land was  fraudulently  obtained,  and  was  made  without 
consideration,  and  that  said  James  had  never  claimed 
under  it,  and  obtained  an  injunction  restraining  him 
from  further  prosecution  of  said  action  of  ejectment. 
Upon  final  hearing  in  January,  1877,  the  chancellor 
dismissed   Norman's   bill,    adjudging   cost   against    him. 

At  February  term,  1877,  of  the  circuit  court,  the 
action  of  ejectment  was  tried,  and  resulted  in  a  ver- 
dict for  plaintiff.  A  writ  of  possession  iseued,  and 
plaintiff,  James  Sutherland,  was  put  in  possession  of 
the  land ;  whereupon  on  the  5th  of  March,  1877,  said 
Norman  by  written  contract  acknowledged  himself  the 
tenant   of    said    James    Sutherland,    agreeing   to   surren- 
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^er   the    possession    of   said     laud    on    the   first  day    of 
January   thereafter. 

Defendant,  Boyd,  as  agent  of  James  Sutherland, 
took  this  written  agreement  from  the  said  Norman, 
and  five  days  thereafter  he  bought  a  portion  of  the 
land  of  said  James.  On  April  19,  1877,  Norman, 
then  being  in  possession  of  said  land  under  said  eon- 
tract  of  tenancy,  conveyed  by  a  quit-claim  deed  the 
said  land  to  said  Wooldridge  his  vendor,  and  Wool- 
dridge   repaid    him    the  purchase    money. 

In  May,  1877,  the  transcript  of  the  injunction 
•case  was  filed  for  writ  of  error,  and  notice  thereof 
executed   on   James   Sutherland    August   27,    1877. 

In  the  meantime  James  Sutherland  conveyed  June  11, 
1877,   the  balance  of  their  land  to  the  defendant,  Boyd. 

These  facts  appear  from  the  bill,  and  it  is  insisted 
inasmuch  as  the  decree  in  the  injunction  case  was  re- 
versed upon  writ  of  error,  and  a  decree  rendered  in 
iavor  of  Norman  by  this  court  therein,  and  that  as 
<x>mplainant  held  Norman's  quit- claim  deed,  he  had  a 
right  to  recover  the  land,  the  purchase  having  been 
made  pending  the  suit,  finally  determined  in  this  court 
upon  writ  of  error,  and  that  A.  M.  Boyd  had  notice 
of  the  defeasible  character  of  the  deed  of  Jasper  to 
James   Sutherland. 

On  demurrer  the  bill  in  this  case  was  dismissed, 
and  complainants  who  arc  the  heirs-at-law  of  W.  F. 
Wooldridge,  appealed  to  this  court.  The  Referees  in 
an  elaborate  and  able  report  of  the  facts  and  law  of 
the  case,  have  recommended  an  affirmance  of  the  chan- 
cellor's  decree,  and  complainants  have   excepted  thereto. 
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It  will  be  remembered  that  at  the  termination  of 
the  litigation  between  James  Sutherland  and  Norman, 
in  which  the  title  to  the  land  was  the  issue,  that 
Norman  held  the  title  deed  of  Wooldridge  to  the  land; 
Wooldridge  haying  parted  with  his  title  to  Norman, 
cannot   be  said    to   have   had   any    interest   in   it. 

After  this  litigation  was  ended  by  the  judgment 
and  decree  of  said  courts,  and  by  placing  said  Jame& 
in  the  possession  of  the  land,  Norman  by  his  contract 
in  writing  attorned  to  him,  acknowledged  himself  the 
tenant  of  James  Sutherland,  and  agreed  to  pay  a  nom- 
inal rent  and  surrender  the  possession  on  the  first  of 
January  next  thereafter,  and  he  was  in  possession,, 
under  this  contract,  as  tenant  of  said  James  Suther- 
land at  the  time  of  this  execution  of  the  quit-claim 
deed  to   Wooldridge. 

Boyd  knew  of  this  attornment  or  acknowledgmenjb 
of  tenancy  by  Norman  from  himself,  and  soon  there- 
after made  his  first  purchase.  This  purchase  was  made 
before  the  writ  of  error  was  sought,  and  before  con- 
veyance by  Norman  to  Wooldridge.  The  second  pur- 
chase was  made  after  said  conveyance,  and  after  the 
filing  of  the  transcript  for  writ  of  error,  but  before 
any    notice   of  its    having   been    filed    was    given. 

It  has  been  frequently  said  by  this  court  that 
in  law  and  in  fact  a  writ  of  error  is  a  new  suit. 
And  this  is  peculiarly  true  of  it  in  the  aspect  of 
the  necessity  of  notice  to  the  adverse  party.  No 
steps  can  be  taken  against  him  until  he  is  notified. 
Until  then  he  is  not  in  court,  nor  a  party  to  the 
suit.       Being    in    this    sense    a    new   suit,    the   rule   i& 
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that   the   lis  pendens    begins    from    the    service    of   the 
summons   or  subpoena :     4    Heis.,   686,   and   cases  cited. 

It  is  therefore  manifest  that  Boyd  was  not  a  pur- 
chaser lis  pendens^  as  his  purchases  were  made  after 
the  rendition  of  judgment  in  favor  of  his  vendor,  and 
before   notice   of   a  pending   writ   of  error. 

Not  only    were   both   suits    finally   decided,   but   the 
judgment    in   the    ejectment    case    had    been    executed,, 
and  the  defendant  in   that  case,   by   becoming  the  ten- 
ant of  his    successful    adversary,    disclaimed,    in    effect, 
auy    purpose    of   further    litigation,    and    led    Boyd    to 
believe  that  the  struggle  for  the  title  had  been   settled.. 
Under  these  facts  we  are   of  opinion  that  Norman  was 
estopped   to  set   up  further  claim  to   the   land,  as  Boyd 
bought   upon   the    faith    of   its    abandonment,   and   that 
Wooldridge   who   took  a  quit-claim  deed  from   Norman,, 
while  he   was    Sutherland's    tenant,   and   after  his  title 
has  been    lost,   stands    upon    no    higher    ground     than. 
Norman   would   occupy. 

The  report   of   Referees   will  be   confirmed. 
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C.  T.  Bates,  Adm'r.,  v.  James  Elrod  et  al. 

1 ,  Limitation.    Admmislration    Bequest  for  delay.    The  delay  of  a  cred- 

itor at  the  request  of  an  administrator  under  the  Code,  sees.  2280, 
2785,  does  not  prevent  the  running  of  the  general  statute  of  limita- 
tions. 

2,  Same.    Same.    Inadvenl  eM4dt.    SiiggeMion  and  advertisemerU,    It  is  not 

the  suggestion  of  insolvency  of  an  estate  in  the  county  court,  but 
the  suggestion  and  advertisement  thereof  under  the  order  of  the  clerk 
which  operate  as  an  injunction,  and  constitute  the  institution  of  a 
suit  for  the  administration  of  the  estate,  and  the  l)est,  and  perhaps 
only  evidence  of  the  fact,  except  by  consent  of  parties,  is  a  certi- 
fied copy  of  the  record. 


FROM   MADISON. 


Appeal    from    the   Chancery   Court   at   Jackson.       T. 

C   Muse,  Ch. 

J.    L.    H.    ToMLiN    for   complainant. 

Jno.  W.  Buford  and  McCorry  tt  Bond  for  de- 
fendants. 

Cooper,  J.,   delivered   the   opinion  of  the   court. 

Austin  W.  Elrod  died  intestate  in  March,  1875, 
and  on  the  sixth  of  the  following  month,  the  com- 
plainant, C.  T.  Bates,  became  the  administrator  of  his 
estate.  On  September  13,  1881,  this  bill  was  filed 
against  the  heirs  and  creditors  of  the  intestate  to  ad- 
minister the  estate  under  the  insolvent  laws.  Such 
proceedings   were   had,   that,   upon   a   reference,  a  report 
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was  made  on  the  claims  which  had  been  filed  by  cred- 
itors. Among  these  claims  the  master  allowed  against 
the  estate  two  notes  in  favor  of  B.  Barr  executed  by 
the  intestate  in  1870  and  1871  respectively,  payable 
one  day  after  date.  And  the  master  also  allowed 
several  accounts  filed  by  D.  H.  King,  the  items  of 
which,  ran  from  1871  to  1875.  Exceptions  were  filed 
"by  the  defendants,  especially  King,"  to  the  allow- 
ance of  the  claims  of  Barr,  upon  the  ground  that 
they  were  barred  by  the  statutes  of  limitation  of  two 
and  a  half,  six  and  seven  years.  The  complainant 
filed  exceptions  to  the  allowance  of  King's  claims  upon 
the  ground  that  they  were  barred  by  the  statutes  of 
two  and  a  half  and  six  years.  The  chancellor  over- 
ruled the  exceptions  of  the  defendants,  and  sustained 
the  exception  of  the  complainant.  King  appealed 
specially  from  these  rulings.  The  Referees  report  that 
both  set  of  exceptions  should  be  allowed,  the  claims 
of  each  of  the  creditors  being  barred  by  the  statute 
of  limitations.  The  complainant  and  appellant  both 
except  to  the   report. 

The  notes  of  Barr  were  filed  in  this  cause  on 
December  12,  1881,  less  than  seven  years  after  the 
death  of  the  intestate,  but  more  than  six  years  after 
the  accrual  of  the  right  of  action,  excluding  the  time 
between  the  death  of  the  intestate  and  the  grant  of 
letters  of  administration,  and  the  following  six  months : 
Code,  sec.  2760.  There  is  evidence  tending  to  show 
that  Barr  delayed  to  bring  suit  at  the  specia;l  request 
of  the  administrator.  Whether  the  delay  was  "  for 
a  definite  time,''   so   that   tlie   time   of  delay  should  not 
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be  counted  in  the  period  of  limitations,  under  the 
Code,  sees.  2280,  2784,  may  admit  of  doubt:  Bicketts 
V.  Ricketts,  4  Lea,  163.  Be  this  as  it  may,  the  de- 
lay allowed  only  applies  to  the  limitation  of  two  and 
three  years  specially  provided  for  the  protection  of 
the  estates  of  decedents:  Code,  sec.  2785.  It  has  no 
effect  upon  the  general  limitation  of  six  years  on  notes. 
The  administrator,  it  is  true,  need  not  plead  the  gen- 
eral statute  of  limitations:  Brown  v.  Porter^  7  Hum., 
373.  But  the  heirs,  or  any  of  them,  may  plead  the 
statute,  and  the  other  creditors  may  rely  upon  the 
plea,  even  if  the  personal  representatives  decline  to  do 
so:  Peck  V,  WfieaJUm,  M.  &  Y.,  353;  Bloom  v.  Ode^ 
7  Lea,  472.  And  therefore  it  has  been  properly  held 
that  the  request  of  the  personal  representative  ior  de- 
lay of  suit  does  not  prevent  the  bar  of  the  statute 
of  six   years:     Loyd   v.  Loyd,   9    Baxt.,   406. 

The  claims  of  King  were  filed  in  this  case  on 
June  26,  1882.  Prima  Jacie,  they  were  barred  by  all 
the  statutes.  But  the  creditor  contends  that  his  claims 
were  filed  in  the  county  court  within  time,  and  that 
the  bar  was  thereby  saved.  The  accounts  of  King 
have  an  endorsement  upon  them,  signed  by  the  ad- 
ministrator, showing  that  they  were  presented  to  him 
on  April  29,  1876;  and  a  further  endorsement  thus; 
"Filed  April  4,  1877.  S.  D.  Barrett,  clerk.''  And 
King  testifies  that  the  administrator  told  him  to  file 
the  claims  with  the  clerk  of  the  county  court.  Neither 
the  presentation  to  the  administrator,  nor  the  filing 
with  the  clerk  would  of  themselves  prevent  the  Tun- 
ing of   the  statute.       The    law    expressly    requires    the 


APRIL  TERM,  1884.  159 

Bates  V,  Elrod. 

commencement  of  an  action   within -the  time  prescribed^ 
continuously   prosecuted,  except    in   cases    falling   within 
the  provisions   of   the   Code,   sec.  2756,   of   which    this 
is  not  one.       If,   indeed,   the    suggestion    of    insolvency 
be  made  in  the  county   court,  and  followed  by  an  order 
of  the  clerk   on   the   administrator   to    make  publication 
for    creditors    as    prescribed     by   the    Code,   sec.    2330, 
and   publication    be    made    accordingly,   the    proceedings 
would   be   the   institution   of   a    suit   in    that   court   for 
the  administration   of    the    estate,   and    the   filing   of    a 
claim   by   any   creditor   would    stop   the   running   of  the 
statute.      And    a    subsequent    transfer   of   the    proceed- 
ings    to    the    chancery    court    would    carry    the    claims 
into   that   court.       But    it    is    the    suggestion   of    insol- 
Yency   "and    advertisement    thereof"    which    operate   as 
an  injunction   against   the   bringing   of  any   suit   against 
the  administrator  thereafter:     Code,  sec.  2332.     No  time 
is  fixed    by    law   for    the    suggestion    of    the   insolvency 
of  the   estate,   and,   if   the   assets   are    sufficient   to  give 
the    court   of   chancery    jurisdiction,    the    suggestion    is 
generally   made   on    the   eve   of    the   filing   the    bill,  and 
merely   as   a   preliminary   form.      There  is  no  testimony 
in  this    record   to    show    when    the   suggestion    of  insol- 
vency   was    made    to    the    county   court    in    this   case, 
nor  that   any  step   was  taken   thereunder  in   that  court. 
The  best,    and    perhaps    the    only   evidence,    except   by 
consent   of   parties,    of    the    fact   of    insolvent    proceed- 
ings in   the   county   court   is   the   production   of   a   cer- 
tified copy  of   ths   record.       But   there   is    no   evidence 
on  the    subject    in    this   case.      And   the  'claims   them- 
selves   show    an    independent    filing    in     the     chancery 
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court,  which  would  have  been  unnecessary  if  there- 
had  been  any  transfer  of  proceedings  from  the  county 
court   to   that   court. 

The  report  of  the  Referees  must  be  confirmed,  the* 
decree  below  modified,  and  the  exception  to  both 
claims  sustained.  The  costs  will  be  taxed  as  directect 
by   the   Referees. 


Belle  Temple  v.   Nelson  Temple. 

Divorce.  Publicaiwn.  Resident  defendant.  The  Code,  sec.  2456,  which- 
allows  the  petition  of  a  woman  for  divorce  to  be  heard  without  ser- 
vice of  process  or  publication,  if  a  subpoena  was  placed  in  the  hands 
of  the  sheriff  of  the  county  in  which  the  suit  was  instituted  three 
months  l)efore  the  time  when  the  subpoena  is  returnable,  only  applies 
when  the  defendant  is  a  resident  of  the  county  in  which'  the  suit  is 
brought. 


FROM    CHESTER. 


Appeal   from   the  Chancery  Court  at  Henderson.     T.. 
C.   Muse,  Ch. 

J.   M.   Trout   for  complainant. 

for  defendant. 

Cooper,  J.,  delivered   the   opinion   of  the  court. 

Bill  for  divorce,  alleging  that  the  defendant  is  a  non- 
resident of  the  State.       On   the   hearing,  the  chancellor 
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was  of  opinion  that  he  had  do  juriddiction  of  the  person 
of  the  defendant  by  service  of  process  or  publication^ 
and  so  announced  with  leave  to  the  complainant  to 
make  publication.  The  complainant  refused  to  take 
any  further  step  to  bring  the  defendant  before  the 
court,  insisting  that  he  was  already  in  court.  The 
bill    was   thereupon   dismissed   and  complainant  appealed* 

A  subpoena  to  answer  had  been  issued  for  the  de- 
fendant upon  which  the  officer  returned  that  he  bad 
not  iound  the  defendant,  after  having  had  the  process 
in  his  hands  for  three  months.  The  complainant  pro- 
ceeded under  the  Code,  sec.  2456,  which  is  as  follows: 
"If  a  woman  sue  for  a  divorce,  her  bill  or  petition 
may  be  heard  and  a  divorce  granted  without  service  of 
the  subpoena  or  publication,  if  her  bill  was  filed  and 
snbpcena  for  the  defendant  was  placed  in  the  hands  of 
the  sheriff  of  the  county  in  which  the  suit  is  instituted 
three  months  before  the  time  when  the  subpoena  is  re- 
turnable; but  the  officer  having  the  subpaMia  shall 
execute   it   if  he   can." 

The  chancellor  was  of  opinion  that  the  statute  op- 
plied  only  to  cases  where  the  defendant  is  a  resident 
of  the  county  in  which  the  suit  is  instituted.  This 
construction  is  sustained  by  the  language  of  the  last 
clause  of  the  section  which  requires  the  officer  to  ex- 
ecute the  subpoena  if  he  can,  fairly  implying  that  the 
provision  was  intended  to  apply  when  service  was  pos- 
sible. By  the  general  law  non-residents  are  made 
inrties  in  equity  by  publication:  Code,  sec.  4352,  et 
seq.      And    by  the  Code,  sec.   2454,  it  is  provided  that 
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<5onvict  in  the  penitentiary,  the  bill  may  be  taken  for 
confessed  u]H)n  publication,  '^as  if  he  were  a  non- 
resident/' which  assumes  that  non- resident  defendants 
are  made  parties  by  publication.  We  cmnot,  under 
these  circumstances,  infer  a  legislative  intent  to  depart: 
from  the  usual  course  of  proceeding  as  to  non-residents 
without   more   positive   language   to   that   effect. 

The  decree  of  the  chancellor  must  therefore  be  af- 
firmed with  costs,  but  without  prejudice  to  the  com- 
plainant's  right   to   bring   another   suit. 


Ed.   Gabvin  v.  The  State. 

CJoNSTiTUTiONAL  Law.  Keeping  a  gaming  hotme.  Act  of  1883,  chap 
ter  230,  embraces  but  one  subject  and  is  constitutional.  '^Etc'^ 
at  the  end  and  part  of  the  title  of  an  act  means  "  and  others/'  and 
"  and-8o-forth,"  and  is  not  to  be  rejected.  "  Such "  refers  to  some- 
thing which  has  preceded  and  means  "  of  that  particular  character 
specified."  An  act  may  be  Talid  if  the  intention  of  the  Legislature 
can  be  intelligently  gathered  from  the  whole  act,  however  awkwardly 
expressed.  The  object  and  purpose  of  the  Constitution  in  providing 
that  an  act  shall  embrace  but  one  subject,  which  shall  be  expressed 
in  the  title,  is  to  give  notice  to  the  legislator  of  the  subject  of  legis- 
lation, and  it  is  sufficient  so  long  as  the  subject-matter  of  the  act  is 
germane  to  that  expressed  in  the  title,  whether  the  body  enlai'ges  or 
restricts  the  title.  If  a  statute  admits  two  constructions,  one  of  which 
would  render  it  constitutional,  and  the  other  unconstitutional,  the 
former  should  be  adopted.  And  a  doubt  in  relation  to  its  constitu- 
tionality should  be  resolved  in  favor  of  the  act. 


FROM   SHELBY. 


Appeal    in    error   from  the  Criminal  Court  of  Shelby- 
county.      J.   M,   Greer,  J. 
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W.  H.  Carroll,  George  Gantt  and  J.  J.  Ver- 
TREES   for   Grarvin. 

Attorney-General  Lea  for  the  State. 

TuRNEY,  J.,  delivered   the  opinion   of  the  court. 

There  are  two  counts  in  the  indictment.  The  first, 
for  keeping  a  room  for  the  purpose  of  encouraging,  pro- 
moting, aiding  and  assisting  the  playing  of  a  certain 
game  called  ^*faro,"  for  money.  Second,  for  keeping, 
exhibiting  and  operating  a  certain  table  for  the  play- 
ing of  a  game   called   "faro,''   for   money. 

A  motion  to  quash  was  overruled  and  the  accused 
pleaded   not  guilty. 

There  was  a  verdict  of  guilty  of  keeping  a  gaming 
house,  fining  the  prisoner  two  hundred  dollai*s  and  im- 
prisoning him  one  year  in  the  penitentiary.  The  pris- 
oner appeals.       No   question  is  made   upon   the   facts. 

The  indictment  is  predicated  on  the  act  of  the  Gen- 
eral Assembly  of  1883,  chapter  230,  as  follows:  "An 
act  to  punish  as  felons  all  parties  who  may  engage 
in  the  keeping  or  conducting  of  halls  or  houses  for 
conduct  of  games  of  keno,  faro,  three  card  monte  and 
mustang,''   etc. 

Section  1,  "Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Tennessee,  That  from  and  after  the 
passage  of  this  act,  any  person  who  shall  keep  a  room, 
hall  or  house  for  the  purpose  of  encouraging  or  pro- 
moting, aiding  or  assisting  in  the  playing  of  any  game 
of  keno,  faro,  three  card  monte,  mustang,  red  and 
black,  high    ball,    roulette,    twenty- one   and   hazard,   or 
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who  shall  keep  or  exhibit  such  gaming  table  or  ope- 
rate the  same,  either  as  owner  or  employe^  and  upon- 
conviction  shall  be  deemed  guilty  of  a  felony,  and 
shall  be  fined  not  less  than  two  hundred  dollars  nor 
more  than  five  hundred  dollars,  and  imprisonment  in 
the  State  penitentiary  not  less  than  one  nor  more  than 
three  years.'' 

Section  2,  ''Be  it  further  enacted,  That  the  change 
of  name  of  any  of  the  games  enumerated  shall  not 
prevent  the  conviction  of  any  person  guilty  of  violating 
any   of  the   provisions   of  this   act/' 

Section  3,  "Be  it  further  enacted,  That  all  laws 
and  parts  of  laws  in  conflict  with  this  act,  be  and 
the   same   are   hereby   repealed."' 

It  is  objected  to  the  act,  that  it  violates  section 
17  of  Article  2  of  the  Constitution,  which  ordains: 
''No  bill  shall  become  a  law  which  contains  more  than 
one   subject — that   subject   to   be   expressed  in  the  title.'^ 

To  support  this  position  many  authorities  of  our 
own  as  well  as  of  sister  States,  are  cited.  We  have 
not  had  access  to  many  of  the  cases  in  other  States^ 
but  their  purport  is,  no  doubt,  correctly  set  forth  ia 
the  printed  briefs  and  arguments  furnished  by  counsel 
for  the  accused.  While  these  authorities  are  all  highly 
respectable,  we  must,  in  construing  our  own  organic 
and  statutory  laws,  observe  the  interpretations  of  our 
courts,  if  any  have  been  given,  the  more  especially  as 
the  language  of  our  Constitution  differs  from  that  used 
in   other  States. 

The  question  here  first  came  before  this  court  in 
the   case  of  Cannon  v.   MattheSy  8  Heis.,  519,  in  which 
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Nicholson^  C.  J.^  quotes  and  adopts  the  language  of 
Judge  Cooley,  that  "the  general  purpose  of  these  pro- 
visions is  accomplished  when  a  law  has  but  one  gen- 
eral object^  which  is  fairly  indicated  by  its  title.  To 
require  every  end  and  means  necessary  or  convenient 
for  the  accomplishment  of  this  general  object,  to  be 
provided  for  by  a  separate  act  relating  to  that  alone, 
would  not  only  be  unreasonable,  but  would  actually 
render  legislation  impossible.  The  generality  of  a  title 
is  no  objection  to  it  so  long  as  it  is  not  made  'a 
cover  to  legislation  incongruous  to  itself,  and  which  by 
no  &ir  intendment  can  be  considered  as  having  a  nec- 
essary or  proper  connection.  The  Legislature  must  de- 
termine for  itself  how  broad  and  comprehensive  shall 
be  the  objects  of  statute,  and  how  much  particularity 
shall  be  employed  in  the  title  in  defining  it.^'  The 
Chief  Justice  adds :  "  We  concur  in  these  general  views 
as  sound  and  practical,  and  by  them  the  validity  of 
the  act   in   question   must   be  tested.'^ 

In  the  Cannon'Maithes  case,  the  title  of  the  act 
was:  "An  act  to  fix  the  State  tax  on  property.'^  The 
fourth  section  of  the  act  increases  the  tax  on  all  priv- 
ileges 50  per  cent  upon  the  existing  basis.  The  court 
says:  "The  first  inquiry  is,  does  the  act  in  question 
embrace  more  than  one  subject?  As  we  have  seen, 
the  first  section  provides  for  raising  revenue  by  a  tax 
on  property.  The  second  repeals  a  former  law  as  to 
the  manner  and  order  of  paying  out  the  revenue  from 
the  treasury;  and  the  fourth  provides  for  raising  rev- 
enue by  a  tax  on  privileges.  The  general  subject  of 
the  act  is   revenue,   and   each   and   every   section   has  a 
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direct  reference  to  the  subject  of  revenue  in  its  different 
phases.  It  cannot  be  said  that  there  is  the  least  in* 
coogruity  among  the  provisions  of  the  four  sections. 
Thej  have  a  natural,  if  not  a  necessary  connection  with^ 
and  dependence  upon  each  other.  Revenue  is  the  gen- 
eral subject/'  etc.  "The  act  is  not  obnoxious  to  the 
objection  that  it  embraces  more  subjects  than  one.'' 
The  Chief  Justice  concludes:  "It  is  obvious,  therefore, 
that  the  true  rule  of  the  construction,  as  fully  estab- 
lished by  the  authorities  is,  that  any  provision  of  the 
act,  directly  or  indirectly^  relating  to  the  subject  ex- 
pressed in  the  title  and  having  a  natural  connection- 
thereto,  and  not  foreign  thereto,  should  be  held  to  be- 
embraced  in  it."  Holding  the  act  constitutional  and 
valid. 

In  State  v.  Lariter,  9  Baxt.,  586,  this  court,  speak- 
ing through  Judge  McFarland,  said:  "The  evil  in- 
tended to  be  remedied  was  to  prevent  laws  upon  one- 
subject  being  tacked  on  to  a  bill  upon  a  wholly  dif- 
ferent subject,  and  in  this  way  some  times  elude  the 
attention  of  the  Liegislature  and  pass  without  sufficient 
consideration,  and  when  passed  often  remain  for  some 
time  undiscovered,  by  reason  that  the  title  of  the  act 
kils  to  call  attention  to  it.  This  provision  of  the 
Constitution  is  a  salutary  one  and  should  be  rigidly 
enforced,  according  to  its  true  spirit  and  intent,  bvi 
not  so  as  to  embarrciHs  necessai^  legislation.  Legislation 
upon  different  subjects  and  upon  subjects  not  indicated 
in  the  title  of  the  act  are  forbidden,  but  it  was  not 
intended  that  the  title  should  express  fully  everything 
contained   in   it."       To   the   same   effect  in  equally  com- 
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prehensive  language  in  Home  Insurance  Company  v.  Taxing 
District^   is   the   opinion    by  Judge   Cooper,  4  Lea,  649. 

In  State  v.  BefJiel,  MS.  opinion  by  Judge  Freeman 
in  1879,  the  title  was:  ''An  act  to  prevent  the  wanton 
and  willful  killing  the  stock  of  another."  The  first 
section  is  in  accord  with  the  title.  The  second  sec- 
tion forbids  the  wanton  killing  the  beast  of  another  of 
less  value  than  ten  dollars,  or  to  cut  off  the  tongue, 
ear  or  tail,  or  put  out  the  eye  or  otherwise  dismem- 
ber or  disfigure  or  wound  any  beast  of  another,  or 
wilfully  and  knowingly  administer  poison,"  etc.  This 
was  held  violative  of  the  Constitution.  I  now  doubt 
the  correctness  of  that  holding,  yet  in  that  case  the 
court  said:  ^'As  a  matter  of  course  all  matters  fairly 
incident  to  the  subject  mentioned^  apd  necessary  to 
effectuate  that  end,  will  be  included  in  the  general 
terms   of  the   title." 

Now,  if  we  try  the  ease  in  hand  by  the  rules  re- 
ferred to,  we  will  find  the  act  questioned  directed 
against  gaming  houses.  If  the  title  had  been  simply 
an  act  to  abolish  gambling  houses,  or  an  act  to  sup- 
pressT  unlawful  gnming,  or  an  act  to  prohibit  games 
of  chance;  with  the  l)ody  of  the  act  in  the  words  of 
this  one,  we  do  not  suppose  that  it  would  be  con- 
tended the  act  was  u|)on  a  subject  different  to  that  of 
the  caption,  or  that  it  contained  more  than  one  sub- 
ject, viz,  gaming  houses.  The  words  "hall,  room  or 
house,"  are  included  in  the  one  word  house.  The 
terms  employed  in  the  act  embrace  everything  neces- 
sary to  the  adoption  of  the  place  used  for  the  pur- 
poses of  gaming. 
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The  implements  of  the  several  games  mentioned  are 
necessary  to  make  the  house  used  a  house  for  the 
purpose  of  encouraging,  promotinff,  aiding  or  assisting 
in  the  playing  of  games,  as  is  the  furniture  of  a 
dwelling-house  to  its  occupation  as  a  dwelling.  We 
cannot  look  upon  or  into  the  empty  building  and  de- 
termine certainly  the  object  of  its  erection.  When, 
however,  we  see  it  equip|)ed,  we  can.  The  furniture 
indicates  the  use  to  be  made  of  the  house.  We  know 
the  store-room  by  its  furniture,  the  dining-room  by 
its,  the  bed-room  by  its,  the  parlor  by  its.  Neither 
can  be  used  without  its  appropriate  appointments,  and 
neither  is  complete  without  them.  It  is  not  a  houi?e 
used  for  a  purpose  until  means  of  <'xecuting  that  pur- 
pose  are    provided    to    it. 

The  "etc"  used  at  the  end  and  as  part  of  the 
title,  may  not  be  rejected — it  has  a  meaning.  Webster 
defines  it  *'et  csetera,"  "and  others,"  "and  so- forth." 
This  definition  applied  here  means,  "and  the  rest  of 
games,"  or  "and  other  games."  It  gives  to  the  members 
of  the  Legislature  notice  that  the  subject  of  the  title 
is  drawn  out  or  elaborated  in  the  body  of  the  act, 
that  the  reformatory  force  of  the  act  is  not  to  be 
confined  to  houses  or  to  persons  keeping  houses  for 
the  playing  of  the  four  games  recited,  but  is  extended 
to  other  games.  It  has  a  significant  and  pointed  con- 
clusion, which  could  not  escape  the  attention  of  any  mem- 
ber of  the  Legislature  who  had  regard  to  his  obliga- 
tions and  duties.  It  said  to  him  in  terms,  other  games 
are  leveled  at  besides  the  four  mentioned  in  the  title, 
and   you    are  invited   to  look  to  them.       It   admonishe<l 
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him,  the  act  is  not  made  to  cover  a  legislation  incon- 
grnoos  in  itself.  By  fair  intendment  the  title  had  a 
necessary    and    proper   connection    with    the   act. 

The  sign  ''etc"  is  really  more  comprehensive  than 
the  provisions  of  the  act,  giving  it  the  meaning  quoted, 
the  title  reads:  "An  act  to  punish  as  felons  all  par- 
ties who  may  engage  in  the  keeping  or  conducting  of 
halls  or  houses  for  conduct  of  games  of  keno,  faro 
three  card  monte,  mustang  and  the  rest  of  games,"  or 
"and    other   games." 

It  cannot  be  objected  that  the  title  upon  the  one 
subject  is  broader  than  the  act  under  it.  The  title 
notified  the  Legislature  of  a  thoroughly  comprehensive 
thrust  at  all  parties  engaged  in  conducting  ^ambling 
houses;  the  act  confines  the  thrust  to  parties  conduct- 
ing houses  in  the  playing  of  nine  games.  The  record 
shows  there  are  a  great  many  other  games  which  are 
played  everywhere,  besides  those  mentioned  in  the  act, 
of  which,  however,  we  presume  the  draftsman  of  the 
act  was  uninformed,  but  which  might  have  been  em- 
braced   under   the   title   to   his  act. 

So  far  this  opinion  is  based  upon  the  presentation 
of  the  case  at  the  last  term.  The  case  was  then  held 
up  for  further  argument.  It  is  now  ihsisted  the  abre- 
viation  "etc"  has  no  meaning  at  all,  or  at  most  means, 
"and  for  other  purposes."  Autiiorities  are  cited  we 
cannot  agree  to,  either.  The  abreviation  may  no  longer 
be  called  such.  It  is  thoroughly  ineorj)orated  into  our 
language,  is  defined  by  our  lexicographei'S,  and  is  a 
perfect   English    word    in    almost   common    use. 

It   cannot    mean    "and    for   other    purposes,"   for   the 
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reason  that  such  definitions  would  include  any  and  alt 
purposes,  however  foreign  to  the  object  of  the  legisla- 
tion, one  of  the  inconveniences  and  inconsistencies  in* 
tended   to    be   remedied    by   the   present   Constitution. 

By  adopting  the  definition  of  Mr.  Webster,  "and 
others,"  we  have  the  title  to  the  act  to  read  in  its 
conclusion  three  card  nionte,  mustang  and  others,  mean- 
ing those  named  and  other  games.  The  word  "others'* 
relates  to  gamejs.  Thus  explained  the  title  will  read,, 
"an  act  to  punish  as  felons  all  parties  who  may  en- 
gage in  the  keeping  or  conducting  of  halls  or  houses 
for  conduct  of  games  of  keno,  faro,  three  card  monte^ 
mustang  and  other  games."  This  embraces  the  five 
additional   games  specified    in    the   body   of  the   act. 

It  is  contended  if  *"etc"  is  to  have  any  effective 
nieaningy  that  meaning  must  l>e  in  this  statute,  "and 
other   similar   or   kindred  games." 

I   think    we    might    in    this   instance   admit    the    re- 
striction,,   and     still    the   statute    will    stand.       The    five 
additional   games'    in   the   body   of   the   act   are   in   some 
essentials  as   discovered    by    the    record,   similar  or    kin- 
dred games   to     those    in    the   title.       The    proof  shows 
that  of  all  the  ajames  some  are  played  alone  with  cards, 
some    with    balls,  some    with   balls  and  cards,  some  with' 
dice  and  others  with  dice  and  cards,  and   when  we  come 
to   examine    and    compare    we    find   that  the  balls,    cards 
and    dice    used   in    the    games    of  the  title  are  the  balls, 
cards,    and    dice    used    in    the   games   of  the  body  of  the 
act,    each    game    in   the  body  of  the  act  has  an  element 
•  similar   to   one    in    some   one   of  those  in  the   title.      To- 
some   article   of  each    outfit   for  the  games  mentioned  in 
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the  title^  there  is  a  correspondiDg  article  iu  one  or  more 
of  the  games  named  in  the  body  of  the  act,  so  that 
we  have  a  similarity  or  relationship  between  the  games, 
at  least  in  the  means  employed  if  not  in  the  mode  of 
playing.  But  under  the  definition  of  ^'etc^'  it  is  un- 
necessary to  consider  the  question  of  similarity  or  re- 
semblance  of  either   instruments   or   mode. 

It  is  urged  that  the  body  of  the  act  includes  an- 
other subject  not  expressed  in  the  title,  in  this  lan- 
guage: "Or  who  shall  keep  or  exhibit  such  gaming 
table  or  operate  the  same,  either  as  owner  or  em- 
ploye." The  objection  is  made  upon  what  is  insisted 
to  be  a  distinct  offense  of  keeping,  exhibiting  or  op- 
erating a  gaming  table. 

At   first   view   there   is   seeming   difificulty   of    recon- 
ciliation,  but    upon    an    analysis    of   the   entire   act   by 
what    is    the    evident    intention    of   the    Legislature,    I 
think   that   difficulty   disappears.       The   title   to   the   act 
shows   its   purpose   was   to   destroy   gamine;   houses.      It 
nor    the    body   aims   a   penalty   or    punishment   at   per- 
sons  who   simply   play   at   the   games,  but  at  those  who- 
keep  or   conduct    houses,  etc.,  for  the  conduct  of  games. 
It  house,    room,   hall   or   place   had    been    used    instead 
of  "table,"    there    would    have    been    no    incongruity. 
Upon   the   occurrence   of    the    word    "table,"   which   is 
employed    but    the    one    time,    there   is   no  incoherency 
of  language  and  no  departure  from  the  subject  expressed 
in  the  title. 

It  being  our  duty  in  the  effort  to  construe  statutes 
to  arrive  at  the  intention  of  the  law-maker,  and  in 
doing  so   to   take   all    the    declaration   to   arrive   at   the 
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trae  intent  and  meaning,  we  are  of  opinion,  that  on 
a  reading  of  the  section  to  the  word  " table '^  or  "such 
gaming  table/'  it  will  be  clear  that  i-eference  is  had 
to  the  house,  room  or  hall  in  which  the  games  were 
played  or  to  be  played.  The  language  is,  "such 
gaming  table."  The  inquiry  is,  what  gaming  table? 
The  answer  must  come  from  a  construction  of  the  lan- 
guage, and  is  a  table  of  that  particular  character  spec- 
ified— a  table  representing  the  object  as  particularized 
in  terms  which  are  not  mentioned :  Webster's  Dictionary. 
So  that  the  words  "such  gaming  table''  represents 
something  of  a  particular  chai*acter  that  has  been  spec- 
ified or  described  before  its  use  in  the  after  clause 
of  the  sentence  or  paragraph,  and  is  used  as  an  ex- 
pression of  reference  to  an  object  or  thing  clearly  de- 
scribed, with  the  purpose  that  the  reader  shall  return 
to  that  description  to  ascertain  the  object  referred  to 
or  represented.  Mr.  Webster  also  defines  "such''  as 
^'  used  to  represent  the  object  indefinitely,  or  particu- 
larized one  way  or  another,  or  one  and  another  not 
there  mentioned."  As  it  seems  to  me,  there  can  be 
no  doubt  that  we  should  interpret  the  words  to  have 
the  meaning  and  reference  indicated.  They  either  so 
mean  or  they  mean  nothing.  We  are  not  authorized 
to  hold  they  mean  or  were  intended  to  mean  nothing. 
-Give  them  their  legitimate  and  only  meaning  and  the 
act  will  read :  "Any  person  who  shall  keep  a  room, 
hall  or  house  for  the  purpose  of  encouraging,  or  who 
shall  keep  or  exhibit  such  or  operate  the  same,"  etc. 
We  admit  the  expression  of  the  act  is  seemingly  awk- 
ward   and    not   strictly   grammatical,    but  it  is  a   rule  as 
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old  as  the  law  iUielfy  that  such  im perfections  do  not 
vitiate.  We  know  of  no  such  rule  which  requires  a 
legislatuor  to  be  learned  in  the  rules  of  composition^ 
language  or  grammar,  or  if  he  is,  that  he  shall  over- 
look  the   work   of  the   copying   or  engrossing  clerk. 

It  is  sufficient  if  the  intention  can  be  intelligently 
gathered  from  the  act  as  a  whole,  whatever  its  phra- 
seology may  be.  It  appears  in  proof  that  many  of 
the  games  may  be  played  without  tables,  while  it  ia 
customary   to   have   them. 

In  Desty^s  Am.  Crim.  Law,  section  1026,  it  is 
said :  ^*  Setting  up  a  gaming  table  consists  in  providing 
the  essentials  of  the  game,  and  a  table  in  the  literal 
sense  need  not  exist,  nor  money  or  property  be  staked,, 
but  credit  may  be  substituted,  yet  a  game  must  be 
played  and  something  bet.^'  If  this  law  is, sound, 
and  the  proof  shows  it  is,  a  gaming  table  is  any  place 
convenient  for  and  in  which  the  game  may  be  played. 
If  ^^  setting  up  a  gaming  table  consists  in  providing  t/ie 
tssenticdsy^  and  a  real  table  is  not  necessary,  then  the 
room,  the  hall,  the  house  or  other  place  used  for  gam- 
ing purposes,  is  one  of  the  indispensable  '^ essentials^'  of  a 
gaming  table,  and  taken  in  connection  with  the  games 
mentioned  in  the  statute  constitute  the  ^^such  gaming 
table"  mentioned  in  the  act.  To  prohibit  the  setting 
up  a  gaming  table  as  defined  by  Mr.  Desty,  interpreting 
the  statute  by  the  proof  and  the  law  cited,  the  drafts- 
man employed  the  strictly  correct  term  to  express  the 
object  of  both  title  and  body  of  the  act.  A  house, 
etc.,  could  not  be  kept  for  the  conduct  of  the  pro- 
hibited  games   unless   the   tools   of  the   games  were  also 
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kept.  A  house,  hall  or  room  kept  for  a  purpose 
must  be  supplied  with  the  materials  for  that  purpose. 
As  already  intimated  all  these  things  combined  con- 
stitute a  gaming  table,  or  gaming  house,  the  terms 
are  synonomous  in  gaming  vernacular.  Keeping,  ex- 
hibiting or  operating  a  gaming  table  is  the  '^setting 
up  ot  a  gaming  table,  the  keeping,  operating  and  ex- 
hibiting a  gaming  house."  Such  is  the  clear  and  un- 
mistakable meaning  of  the  Legislature.  Seeing  that 
meaning  we  must  define  the  words  employed  by  it. 
The  language  is  to  be  understood  by  its  relation  to 
its  several  parts.  In  no  other  way  can  we  arrive  at 
the  intention   and   meaning  of  the  author. 

As  the  object  and  purpose  of  the  Constitution  was 
and  is  to  give  to  legislators  notice  of  the  subject  of 
legislation  upon  which  they  are  required  to  vote,  and 
thereby  prevent  the  passage  of  laws  tacked  on  to  the 
originalj  act  for  wholly  different  and  foreign  purposes, 
it  would  seem  that  so  long  as  the  subject-matter  of 
the  body  of  the  act  is  germane  to  that  expressed  in 
the  title,  there  is  an  obedience  to  the  mandate  of  the 
Constitution,  whether  the  body  enlarges  or  restricts  the 
title.  The  subject-matter  being  houses  kept  for  the 
conduct -of  games,  must  of  necessity  be  construed  to 
embrace  all  places  and  conveniences  whatever  in  and  by 
which  games  are  to  be  conducted,  or  which  may  be 
set  apart  for  the  conduct  of  games.  Whether  such 
place  be  in  reality  a  house  or  tent,  cave,  tree  or  open 
space  in  a  lot  or  field,  or  the  conveniences  be  real 
tables,  cards,  balls,  etc.,  upon  the  principle  upon  which 
it   was    held    under    the    old    statutes  against  tippling, 
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that  any  place  designated  by  the  tippler  as  a  drinking 
place  became  his  pi^emises  in  the  eye  of  the  law,  however 
disconnected  from  the  house  in  which  he  kept  and  sold. 

If  we  can  cl^rly  see  from  the  title  that  the  inten- 
tion of  the  Legislature  was  to  destroy  gambling  and 
gaming  houses,  and  that  therefor  the  act  was  pointed 
at  the  proprietors  of  such  houses,  and  nothing  foreign 
is  introduced,  the  title  and  body  are  consistent  with 
the   Constitution   and   must  stfind   as   the   law. 

There  is  nothing  in  the  ordinance  from  which  we 
may  conclude  the  framers  of  the  Constitution  meant 
to   restrict   legislation   to   any   sub- division   of   a   subject 

inartificially   expressed    in   the  title  of  an  act.      To  con- 

< 

fine  to  one  subject  is  the  end  aimed  at,  and  if  the 
title  will  call  attention  to  all  that  may  be  expressed 
under  the  subject,  it  is  sufiBcient.  Games  and  gaming 
houses  being  the  subject  expressed  in  the  title  before 
us,  it  could  not  possibly  fail  to  advertise  the  legislator 
of  every   thing   pert»ining  to  games  and  gaming  houses. 

That  the  Legislature  did  not  mean  and  the  title 
could  not  be  understood  to  embrace  only  the  games 
specified,  it  is  observable  that  the  comprehensive  term 
'games"  and  not  the  restrictive  one,  "the  games" 
is  used  in  the  title — the  title  being  *  *  *  fo|. 
conduct  of  games  of  keno,  etc.  This  of  itself  gave 
notice  that  the  specifications  of  the  body  were  to  l)e 
more   comprehensive   than   the   title. 

We  are  of  opinion  that  the  intention  of  the  Leg- 
islature is  sufficiently  expressed  in  the  title,  that  the 
body  is  conformable  to  that  title  and  that  both  con- 
sist with   the   Constitution. 
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To  hold  that  the  many  objections  made  to  the 
form  and  phraseology  of  the  act  are  well  taken,  would 
be  to  declare  that  a  legislator  must  familiarize  him- 
self with  the  terms  of  a  vice,  its  apparatus  and  mea 
before  he  can  draft  a  law  for  its  prohibition  or  reg- 
ulation. When  the  legislative  will  is  expressed  upon  a 
matter  within  legislative  control,  the  courts  have  no 
election   but   to   obey. 

This  being  a  positive  statute  creating  a  new  offense^ 
it  repeals  by  implication  all  former  laws  creating  dif- 
ferent  offenses   for   the   same   causes.       Affirmed. 

Fkeeman,  J.,   dissents. 

Upon   petition   to   rehear  Cooper,   J.,   said : 

The  statute  under  consideration  in  this  case  is  very 
inartificially  drawn,  so  much  so  as  to  leave  ^n  open- 
ing for  the  able  and  elaborate  arguments  which  have 
been  submitted  against  its  constitutionality.  It  is  our 
duty,  however,  to  try  to  ascertain  the  intention  of  the 
Legislature,  and  effectuate  that  intention  if  possible. 
Every  intendment  is  in  favor  of  the  constitutionality 
of  a  statute.  If  a  statute  admits  of  two  constructions, 
one  of  which  would  render  it  constitutional  and  the 
other  nnconstitutional,  the  former  construction  should 
be  adopted.  And  a  doubt  in  relation  to  its  constitu- 
tionality  must   be    resolved    in    favor   of  the   State. 

The  argument  against  the  validity  of  this  statute 
rests  entirely  upon  the  assumption  that  the  body  of 
the  act  creates  several  felonies^  while  the  title  only 
expresses   one,    namely,   to  "engage   in   the    keeping  and 
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conductiDg   of  halls   or   houses   for   conduct    of    games," 
naming   three    notorious   gambling   games,    and    conclud- 
ing  with  "etc.,"  the  abbreviation  of  a  word  whose  com- 
prehensiveness   was    dwelt    upon   by   Lord   Coke.       Un- 
questionably, the   offense  meant   by   the   Legislature   was 
the   keeping   of  a   place    for    the    conduct   of   gambling 
games,   and   the   enumeration    of    some    of    these    games 
in  the    title,    when    followed    by   a   word    plainly   expres- 
sive   of  the   fact   that   other   games   were   also    intended^ 
would    sufficiently   express   the   enumeration    in    tlie  body 
of  the   act    of    all    the    games    intended    to    bfe   covered 
thereby.       In   this   view,    the   body  of  the   act   down  to 
the   end    of  the   enumeration  of    the    games    is  in  accord 
with  the  caption.      For,  "to  keep  a  room,  hall  or  house 
for   the   purpose  of  encouraging  or  promoting,  aiding  or 
assisting   the   playing"   of   games    mentioned    is   only   an 
amplified    mode   of   expressing  the    subject   of    the   title. 
Then    follow   the   words,   "or    who  shall  keep  or  exhibit 
such   gaming  table,   or  operate  the  same  either  as  owner 
or  employe."       And   it   may   be   argued,  and    is    argued 
that  these   words   create  the  separate  offenses  of  keeping 
or   exhibiting   a   gaming    table,   and  operating  such  table 
either  as   owner  or   employe.       But    may   they    not   also 
mean,   and    is   not  that  the  true  meaning,  when  we  read 
the  clause    as    part    of    an    entire    paragraph,    that   the 
gaining   table    kept   or   operated    is   only   'such   gaming 
table"   as   is    used    in   the   conduct   of  the   named  games 
in   the   place     kept    for    gaming,    and    that   any    person, 
either   owner    or    employe,    who   keeps   or   conducts   the 
particular   place    for    the   "conduct"    or   carrying   on    of 

the    specified    gambling    games,    will    be   guilty   of  the 
12— VOL.  13. 
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offense?  The  title  is  an  act  to  panish  ''all  parties" 
who  may  run  the  place.  The  owner  is  of  course  in- 
cluded^ but  so  is  the  employe  if  the  owner  chooses  to 
stand  back  and  employ  another.  E«ad  in  this  way, 
the  subject  is  one,  and  expressed  in  the  title. 
Petition    for   rehearing   dismissed. 


117^372  State  v.  William   Hargrove, 

fll7    441 

1,  Criminal  Law.  Oath  of  jury.  Where  in  the  entry  reciting  the  swear- 
ing of  the  jurj  when  empanelled,  the  oath  is,  "  who  heing  elected, 
tried  and  sworn  to  well  and  truly  try  the  issue  joined/'  and  in  the 
entry  containing  the  Terdict  after  giving  the  names  of  the  jurymen t 
it  is  recited, "  who  being  duly  empanelled,  elected,  sworn  and  charged^ 
well  and  truly  to  try  the  issues  joined  in  this  case,  and  the  truth  to 
speak,  and  a  true  deliverance  on  their  oaths  do  say,"  etc.  Held^ 
that  if  the  first  recital  is  defective  the  latter  cures  it. 

^  Same.  Charge  of  caurU  While  it  is  proper  when  requested,  for  the 
circuit  and  criminal  judges  to  charge  all  the  grades  of  offense  in- 
volved in  the  indictment,  and  reprehensible  for  them  to  refuse  to 
charge,  yet  when  the  Supreme  Court  can  see  that  the  prisoner  has 
not  been  injured  by  the  failure  to  charge  on  all  the  grades  of  crime 
involved  in  the  indictment,  a  new  trial  will  not  be  granted. 


FROM    BENTON. 


Appeal  in  error  from  the  Criminal  Court  of  Benton 
ooiinty.       C.   Aden,  J. 

Farmer  for  Hargrove. 


Attorney- General  Lea  for  the  State. 
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Freeman,  J.,   delivered   the  opinion  of  the  court. 

The  defendant  was  indioted  for  killing  Alfred  Reg- 
ister on  November  24,  1881,  by  shooting  him  with  a 
pistol.  He  plead  not  guiltj,  and  was  convicted  by 
a  jury  of  murder  in  the  first  degree,  the  jury  find- 
ing, however,  mitigating  circumstances,  and  the  court 
acting  on  this,  he  was  sentenced  to  imprisonment  in 
the  penitentiary  for  life.  He  has  appealed  in  error 
to   this   court. 

Several  errors  are  assigned.  The  material  ones  we 
proceed  to   dispose  of. 

Objection  is  taken  to  the  form  of  the  oath  admin- 
istered to  the  jury.  In  the  entry  reciting  the  swear- 
ing of  the  jury,  when  empanneled,  the  oath  is:  ^^who 
being  elected,  tried  and  sworn  to  well  and  truly  try 
"the  issue  joined.^'  But  we  find  in  the  entry  contain- 
ing the  verdict,  after  giving  the  names  of  the  jury- 
men, it  is  recited,  '^who  having  been  duly  empan- 
neled, elected,  sworn  and  charged  well  and  truly  to 
try  the  issues  joined  in  this  cause,  and  the  truth  to 
speak,  and  a  true  deliverance  on  their  oaths  do  say," 
etc.  If  the  first  recital  was  defective,  the  latter  re- 
•cital  is  full  enough  to  cure  the  supposed  defect.  The 
latter  entry  is  as  much  a  part  of  the  record  as  the 
first,  and  has  the  same  verity,  the  whole  record  must 
be  taken  to  show  correctly  the  history  of  what  oc- 
curred  on   the  trial. 

The  evidence  unquestionably  sustains  the  verdict  of 
the  jury  as  to  the  killing  and  degree  of  guilt.  It 
may   well    be    doubted   whether  there   is   any   thing  on 
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which  to  base  the  finding  ''of  mitigating  cirou instances/^ 
unless  it  be  the  fact  that  the  defendant  was  bat  a 
youth^  probably  not  more  than  seventeen  years  of  age 
at   the   time. 

The  facts  are^  that  deceased^  who  was  a  brother- 
in-law  of  defendant^  lived  at  the  house  of  his  father- 
in-law,  or  was  staying  there  with  hi«  family,  in  Car- 
roll county.  The  day  before  the  killing  they  started 
to  Benton  county  to  rent  land.  They  returned  through 
Camden,  the  county  seat  of  Benton,  on  their  way 
home,  and  about  three  miles  west  of  that  place  they 
seemed  to  have  turned  out  of  the  main  road,  along 
a  blind  path  that  led  to  the  top  of  a  hill,  the  top 
being  the  head  of  a  hollow  descending  the  opposite 
way  from  the  main  road,  to,  feed  their  mules,  each 
riding  one  of  these  animals.  The  path  gave  out  at 
top  of  the  hill,  the  parties  went  over  the  top  of  the 
hill,  as  fBLT  down  the  descent  as  they  could  well  get, 
stopped,  fed  the  mules  on  fodder,  and  evidently  had 
lain  down  behind  the  shelter  of  the  hill  to  rest  while 
the  mules  fed,  the  day  being  a  cold  one.  The  tes- 
timony would  show  that  the  deceased  was  lying  with 
his  feet  down  the  hill,  his  hat  on,  a  handkerchief 
partly  over  his  lower  face,  and  around  his  neck,  and 
probably  asleep.  The  defendant,  from  the  print  of 
his  body  on  the  leaves,  had  laid  down  by  his  side, 
within  reach  of  him,  with  his  head  a  little  higher  up 
the  hill  than  deceased,  his  body  angling  from  him. 
In  this  position  he  evidently  shot  the  deceased  on  the 
top  of  the  head,  a  little  to  the  right  of  the  center 
of  the   head,  and  a  little  back  from  the  top;     the  ball^ 


APRIL  TERM,  1884.  181 

State  «.  Hargrove. 

says  the  physician  who  examined  the  body,  and  got 
it  out,  ranging  a  little  to  the  right — the  prisoner  being 
to  the  left  of  Register.  That  this  is  the  history  of 
the  transaction  there  can  be  no  doubt.  The  place 
was  a  most  retired  one;  there  was  no  sign  of  a 
struggle,  nor  in  fact,  as  we  think,  of  any  violence  on 
the  body,,  except  the  pistol  shot.  The  deceased  was 
found  a  few  minutes  afterwards  lyiug  in  the  position 
indicated,  his  feet  crossed,  his  hat  partly  on  his  head, 
a  pistol  hall  through  it,  going  into  his  head,  his  right 
hand  in  his  pocket,  his  left  extended  by  his  side.  He 
-evidently   had   not  moved  after   the  shot. 

The  two  parties  who  found  him,  had  gone  out  to 
hunt  sheep,  were  in  the  road  about  150  yards  from 
the  place  when  the  shot  was  fired.  They  supposed 
it  was  some  neighbor  hunting,  and  turned  out  of  the 
road,  and  went  in  direction  of  the  sound,  and  when 
they  got  in  twenty  or  thirty  steps  of  the  place  de- 
fendant was  seen  near  the  body,  the  mules  with  bits 
ont  of  their  mouths  hitched  to  trees  hard  by.  They 
asked  where  his  game  was?  He  said  his  brother-in- 
law  had  shot  himself;  that  he  was  very  sorry;  he 
would  get  whisky  in  Camden;  and  that  he  was  going 
to  get  a  wagon  to  carry  the  body  on,  moving  in  a 
harry  to  the  mules,  fixing  the  bridles,  then  leading 
them  on  towards  the  road,  the  two  men  following  and 
talking  to  him.  He  was  told  Mrs.  Watkins  lived  at 
next  house,  about  three-fourths  of  a  mile,  and  had 
wagon  and  team  he  could  get.  He  mounted  one  mule, 
drove  the  other  before  him,  started  down  the  road, 
going  towards   home,   increasing   his   speed   until  he  got 
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into  a  gallop,  and  so  went  out  of  sight.  The  pari- 
ties followed,  and  found  he  had  not  stopped  at  Wat- 
kins  nor  at  next  hoyse.  He  was  pursued,  found  not 
to  be  at  his  father's  after  night,  but  was  arrested  at 
Huntingdon,  Carroll  county,  that  night,  a  ticket  hav- 
ing been  procured  for  Union  City,  one  having  been 
bought  for  some  point  in  Missouri.  He  got  on  the 
train  secretly,  after  it  was  in  motion,  getting  inta 
baggage  car. 

From  this  summary,  it  is  clear,  there  is  no  room 
for  the  theory  that  the  case  is  one  where  the  killing 
alone  is  proven,  with  a  deadly  weapon,  but  nothing 
shown  as  to  the  circumstances,  in  which  case  the  ver- 
dict should  have  been  only  murder  in  the  second  de- 
gree, there  being  no  evidence  of  premeditation  and 
deliberation,   the  e88ential   elements  of   the  first  degree. 

The  &cts  show  beyond  question  the  murder  waa 
done  deliberately,  and  the  shot  fired  with  the  certain 
intent  it  should  produce  death.  The  position  of  the 
dead  man  shows  there  was  no  altercation,  as  he  lay 
in  an  attitude  of  repose.  He  was  unarmed  when 
found.  It  is  shown  by  the  statement  of  the  pris- 
oner, when  he  was  arrested,  that  the  wound  was  in- 
flicted by  a  pistol;  not  a  short  one,  for  prisoner  had 
one  of  that  kind  on  when  arrested,  and  on  being  ar- 
rested, and  on  being  asked  if  that  was  the  pistol  the 
man  was  killed  with,  said  no,  it  was  a  longer  one. 
It  is  almost,  if  not  quite,  physically  impossible  that 
the  party  could  have  shot  himself  even  with  a  short 
pistol,  lying  as  he  was,  as  he  was  shot.  The  right 
hand,    with     which     he    would    have  shot,   was   in   his^ 
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pocket ;  it  would  have  been  still  more  diflRcult  with 
the  left  hand^  unless  he  was  left  handed,  which  is 
not  shown,  and  besides  that  hand  was  extended  by 
his  side.  The  hat  being  on  his  head  would  add 
to  the  difficulty  of  his  shooting  himself.  Other  rea- 
sons might  be  given^  but  this  suffices  to  show  that 
what  we  have  assumed  as  the  facts  of  ihe  transaction 
is   beyond   question. 

Evidence  is  introduced  from  the  sisters  and  mem- 
bers of  the  family  tending  to  show  several  previous 
threats  to  kill  defendant  on  the  part  of  deceased. 
These  come  in  a  very  questionable  shape,  and  some 
are  incredible.  For  instance,  one  sister,  Jane  Hargrove, 
swears  he  got  his  pistol  the  morning  they  started  to 
Benton  county,  and  said  he  "intended  to  kill  pris- 
oner before  he  come  back,  and  go  to  Utah."  She 
says,  on  cross-examination,  that  her  brother  was  in 
the  house  at  the  time,  and  she  never  told  him  of  it» 
This  is  incredible,  that  a  sister,  a  woman  of  twenty 
four  years  of  a^e,  should  hear  such  a  threat,  and  see 
her  young  brother  start  off  under  such  circumstances, 
and  not  warn  him  of  his  danger.  We  don't  believe 
it,   as  the  jury    evidently    have   not.  ^ 

Mary  Register,  the  widow  of  deceased,  and  another 
sister,  proved  similar  threats,  and  that  her  husband 
prevented  her  telling  her  brother.  It  was  then  pro- 
posed to  prov6  that  when  she  spoke  of  telling  him, 
her  husband  knocked  her  down,  kicked  and  abused 
her,  pulling  her  hair.  These  acts  of  violence  were 
not  permitted  to  go  to  the  jury,  and  exception  taken 
to   refusal.       Wliile    it    might   not   have    been    error    to 
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have  permitted  them^  we  do  not  think  there  is  any 
reversible  error  in  refusing  to  do  so.  The  fact  that 
he  prevented  her  telling  was  admitted;  violence  done 
to  his  wife  hecanse  she  had  proposed  to  tell  her 
brother  would  not  have  served  to  add  any  thing  to 
the  force  of  the  fact  in  this  case.  We  may  add,  we 
think    it   incredible   that   such    thing  occurred   at  all. 

Numerous  requests  were  presented  by  the  defend- 
ant's couusel,  and  court  asked  to  give  them  to  the 
jury.  All  were  so  given  except  the  first  and  fourth. 
The  fourth  was  on  the  subject  of  reasonable  doubt, 
which  the  court  declined,  l>ecause  sufiSciently  stated  in 
main  charge.      In   this  he  was  correct. 

The  first  was  a  request  that  the  court  should  charge 
as  to  the  offense  of  manslaughter,  giving  the  defini- 
tions of  this  offense  in  both  its  grades.  The  court 
said :  ^*  The  proposition  is  technically  correct,  but  I 
decline  to  charge  the  offense  of  voluntary  manslaughter 
asked,  because  the  court  is  of  the  opinion  the  facts 
in  the  case  do  not  raise  that  proposition  of  law,  and 
for  that  reason  decline  to  instruct  the  jury  that  the 
proposition    is   the   law  of  the  case.'' 

If  the  rule,  as  stated  by  the  learned  judge  deliv- 
ering the  opinion  of  the  court  in  the  case  of  Good 
V.  I7ie  Stfite^  1  Lea,  294,  be  held  applicable  to  this 
case,   his   Honor   was  correct. 

A  majority  of  the  court  are  of  opinion  the  rule 
referred  to  is  one  that  ought  to  be  adhered  to  by  this 
court,  and  where  the  court  can  see  the  prisoner  has 
not  been  legally  injured  by  the  failure  to  charge  on 
all  the  grades  of  crime  involved  in  the  indictment, 
that   such    failure   is   not   reversible  error.       This  is  the 
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priDciple  of  the  Good  cape.  It  is,  however,  as  the 
court  holds  proper,  when  requested,  that  circuit  and 
criminal  judges  should  bO  charge,  and  the  practice  of 
refusing  on  the  part  of  such  judges  is  reprehended. 
It  is  easily  done,  smd  if  the  facts  do  not  make  out 
a  case  of  lower  grade  of  crime,  under  clear  and  proper 
instructions  by  the  court,  no  harm  is  likely  to  result 
from  what  in  such  a  case  would  be  a  mere  abstract 
statement  of  a  definition  of  the  other  grades  of  of- 
fense  included   in   the   indictment. 

I  am  compelled  to  differ  with  my  brother  judges 
on  the  last  point,  deeming  the  act  of  1877  impera- 
tive.      The  result   is  the  judgment   is   affirmed. 


Freeman,  J.,  delivered  the  following  dissenting  opin- 
ion: 

I  am  unable  to  Hssent  to  the  views  expressed  in 
the  casse  of  Oood  v.  State,  or  apply  them  in  this  case, 
though  I  concede,  if  the  law  was  not  clear  that  re- 
quires the  opposite,  this  would  be  a  proper  case  for 
its   application.     My    reasons   are   shortly   as   follows: 

Before  the  passage  of  the  act  of  1877,  ch.  85,  sec. 
1,  the  rule  had  been  settled  by  the  court  in  more 
than  one  case,  that  the  law  must  be  charged  in  a  case 
of  homicide,  on  all  the  grades  involved  in  the  indict- 
ment. 

In  the  case  of  Poole  &  Mahafey  v.  The  State,  2 
Bazt.,  294-5,  Judge  Turney  delivering  the  opinion  of 
the  court:  "It  is  also  the  duty  of  the  court  to  de- 
fine  in    his    charge    all     the    offenses    included    in    the 
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iiulictmeDt  for  this  crime.  The  jury  is  the  exclusive 
judge  of  the  facts,  the  court  is  a  witness  to  it  of  the  law. 
When  the  jury  has  heard  the  facts  it  is  for  it  to  &uy 
what  offense,  if  any,  has  been  committed  against  the 
law.  However  plain  it  may  be  to  the  mind  of 
the  court,  that  one  certain  offence  has  been  committed 
and  none  other,  he  must  not  confine  himself  in  his 
charge  to  that  offense.  However  clear  it  may  be,  the 
court  should  never  decide  the  facts,  but  must  leave 
them    unembarrassed  to   the  jury." 

He  then  goes  on  to  explain  the  qualification  of  the 
rule,  that  is,  the  court  is  to  charge  '*  on  the  case 
made  by  the  facts,"  and  that  this  only  applies  to  in- 
cidental questions  arising  on  the  trial,  and  says  it  was 
never  meant  that  the  court  "should  be  excused  from 
defining  the  offenses  averred  or  embraced  in  the  in- 
dictment." 

The  same  rule  was  laid  down  by  Judge  McFar- 
land  in  Little^ 8  case,  6  Baxt.,  494.  He  says:  "We 
think  the  judge  erred  in  declining  to  instruct  the  jury 
as  to  the  law  of  manslaughter,  the  record  shows  the 
judge  told  the  jury  that  he  intentionally  omitted  to 
charge  them  upon  this  question.  We  have  held  this 
error,  after  full  consideration,  in  recent  cases.  This 
is  in  effect  to  tell  the  jury  that  if  the  prisoner  is 
guilty  at  all,  in  the  opinion  of  the  court,  his  crime 
cannot  fall  below  murder  in  the  second  degree.  We 
think  this  invading  the  province  of  the  jury."  Citing 
Poole   &   Mahaffey   v.    Tlie   State, 

This  might  not  have  been  the  better  rule,  but  we 
so    held.       There    had     been,     probably,    some    variation 
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in  the  strict  application  of  the  rule,  though  I  remem- 
ber none,  but  it  was,  I  know,  most  earnestly  com- 
batted  by  Attorney-General  Heiskell.  In  1877  the 
Legislature  passed  the  act  of  1877,  as  follows:  "Be 
it  enacted  by  the  general  assembly  of  the  State  of  Ten- 
nessee, that  it  shall  be  the  duty  of  all  the  judges  of 
the  State  charging  juries  in  cases  of  criminal  prosecu- 
tions for  any  felony,  wherein  two  or  more  grades  or 
classes  of  offense  may  be  included  in  the  indictment, 
to  charge  the  jury  as  to  all  of  the  law  of  each  offense 
included  in  the  indictment  without  any  request  on  the 
part   of  the  defendant   so   to   do/' 

It  is  clear,  as  I  think,  the  intent  was  to  extend 
the  rnle  to  all  cases  of  felony,  the  court  not  having 
applied  it  except  in  cases  of  homicide  as  in  the  cases 
cited.  Be  this  as  it  may,  the  I:iw  is  the  mandate  of 
the  Legislature,  and  imperative.  I  might  concede  the 
rule  had  been  carried  too  far  by  our  decisions  cited,, 
which  were  made  before  the  act  of  1877,  and  be  ready 
to  qualify  them  in  a  clear  case  like  the  present.  But 
I  cannot  qualify  the  mandate  of  the  Legislature  in 
terms  so  plain  as  not  to  be  misunderstood.  It  is  the 
judges  "shall  charge"  in  such  "cases  as  to  all  of  the 
law  of  each  offense  included  in  the  indictment  without 
any  request   on    the   part   of   the   defendant   so    to   do." 

The  rule  given  in  Good's  case  is,  that  the  charge 
shall  be  only  as  to  the  law  as  raised,  in  the  judg- 
ment of  the  court  by  the  facts  on  the  evidence  you 
have,  but  to  state  the  t^o  propositions  to  see  that 
one  is  the  opposite  of  the  other.  I  would  be  willing 
to  modify   the  rule   as  laid  down   by  this  court,  because 
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I  think  we  could  safely  apply  it  in  proper  cases 
where  we  could  see  the  prisoner  had  been  injured  by 
failure  of  the  judge  to  charge  the  law  as  applicable 
to  his  case.  But  I  cannot  modify  a  statute  of  the 
"State.  It  is  an  unbending  thing,  and  if  in  accord 
with  the  Constitution  imperative,  and  admits  of  no 
evasion. 

The  Good  case  on  its  fects  may  not  be  a  very 
^reat  departure  from  the  statute,  as  the  indictment 
was  for  robbery,  the  bill  of  exceptions  not  containing 
the  evidence,  but  an  ^^  agreement  conceding  the  evidence 
was  amply  sufficient  to  warrant  the  jury  in  finding 
the  prisoner  guilty  of  the  aggravated  robbery  as 
<5harged.'^  The  appeal  was  taken  solely  to  reverse, 
because  notwithstanding  this,  the  court  had  failed  to 
•charge  as  to  the  offense  of  an  attempt  to  commit 
a  robbery.  Let  the  case  stand,  if  need  be,  for  pre- 
cisely such  a  case,  as  was  then  before  the  court,  but 
to  go  any  further  is  to  repeal  the  statute  of  the  Leg- 
islature. If  the  law  in  cases  of  homicide  was  as  stated 
before  the  Legislature  made  it  imperative  and  extended 
it  to  all  felonies,  I  can  see  no  reason  why  the  rule 
shall  be  changed  because  the  Legislature  has  so  en- 
acted. 

Whatever  we  may  think  of  the  practicability  of  the 
rule,  it  is  certainly  in  accord  with  the  theory  of  our 
Constitution  and  law,  that  the  judge  decides  the  law, 
the  jury  the  facts,  as  said  by  Judges  McFarland  and 
Turney  in  the  opinions  I  have  cited,  "no  matter  how 
•clear  this  may  have  been  to  the  judge,  it  was  a  ques- 
tion  for  the  jury.      If  he  could  decide  this  in  one  case^ 
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he  coald  in  all  cases."  I  confess  it  is  difficult  to 
find  an  answer  to  the  meaning.  Be  this  as  it  may^ 
there  is  certainly  none  to  the  word  of  the  statute,  and 
by  this  I  am  bound.  If  bad  policy,  the  remedy  is  for 
the  Legislature,   not   this   court. 

For  these  reasons  I  think  the  rule  in  the  Good 
case  is  not  the  law,  and  certainly  should  not  be  ap- 
plied to  a  case  of  homicide,  nor  should  the  judges  be 
allowed   to  refuse   to   obey   the   statute  of  1877. 


Robert  H.  Hester  et  al.  v.  Charlotte  Hester  et  al^ 

1.  Deed  of  Gift.    Evidence.    Burden  of  proof.    Where  a  person  claims^ 

by  deed  of  gift  from  one  greatly  enfeebled  in  body  and  mind,  the 
burden  of  proof  is  on  him  to  some  extent,  not  clearly  defined,  to 
show  that  he  had  no  voice  in  the  transaction,  or  if  he  had,  that  his 
action  was  free  from  fault,  or  that  the  donor  had  the  benefit  of  a  full 
consultation  with  some  disinterested  third  person. 

2.  Same.    Mortgage,    Equity  of  redetnplion.    A  grantor  may,  by  a  mort- 

gage or  trust  deed  made  to  secure  a  debt,  convey  to  the  creditor,  by 
voluntary  gift,  the  equity  of  redemption  if  the  land  be  not  redeemed 
during  life,  the  beneficiary,  by  reason  of  relationship  or  otherwise, 
being  clearly  shown  to  be  an  object  of  the  grantor's  bounty. 


FROM  SHELBY. 


Appeal   from  the   Chancery  Court  at  Memphis.      W. 
W.  McDowell,  Ch. 

Harris  &  Turley  and  W.  M.  Randolph  for  com- 
plainants. 
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Tayix)R  &    Carroll  for  defendants. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

Bill  by  the  heirs  of  John  B.  Hester,  who  had 
died  intestate,  being  the  two  brothers  and  a  nephew 
of  the  deceased,  against  Charlotte  Hester,  the  intes- 
tate's widow,  and  Dora  Sovy,  a  daughter  of  Charlotte 
by  a  former  husband,  to  set  aside  a  deed  of  gift  of 
a  lot  in  Memphis  made  by  the  intestate  to  his  wife, 
and  a  deed  of  trust  of  an  adjoining  lot  made  by 
the  intestate  to  a  trustee  to  secure  a  debt  due  to 
Dora  Sovy.  The  chancellor  set  aside  the  deed  to  the 
wife,  and  allowed  the  complainants  to  redeem  the  other 
lot.  The  Referees  have  reported  that  the  decree  should 
be  affirmed.  The  widow  and  her  daughter  have  ex- 
cepted  to   the   report. 

The  intestate's  estate  is  insolvent,  the  two  lots  in 
controversy  being  the  only  property  of  which  the  in- 
testate died  possessed.  Hester  was  a  ship  carpenter, 
and  at  one  time  was  in  partnership  with  a  man  by 
the  name  of  Sovy.  He  then  owned  the  lots  in  ques- 
tion, lived  on  one  of  them,  and  rented  part  of  his 
house  to  his  partner.  Sovy  died  in  1855,  leaving  a 
widow,  the  defendant,  Charlotte,  and  two  daughters, 
the  defendant,  Dora,  being  the  oldest,  and  then  about 
two  years  of  age.  The  widow  and  children  continued 
to  live  in  the  same  house  with  intestate.  The  young- 
est daughter  married  the  defendant,  W.  B.  Hood.  The 
oldest  daughter  continued  to  have  a  room  in  the  house, 
but  seems  to  have  spent  much  of  her  time  after  she 
grew  to   womanhood   at    New   Orleans,   St.    Louis,   and 
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other  places.  During  the  last  years  of  his  life,  Hes- 
ter^ the  intestate,  seems  to  have  become  a  hard  drinker. 
He  appears  to  have  had  a  sunstroke  in  1877,  a  para- 
lytic attack  and  the  yellow  fever  in  1878,  took  to  his 
bed  in  May,  1 879,  and  died  about  the  middle  of  August 
of  that  year.  On  May  8,  1879,  he  was  married  to 
the  defendant,  Charlotte,  the  marriage  license  having 
been  obtained  by  Hood,  the  wife's  son-in-law,  because, 
as  he  testifies,  the  intestate  was  then  in  bed,  and 
unable  to  go  for  it  himself.  On  June  21st  there- 
after, the  deed  of  gift  of  the  lot  to  his  wife  was 
executed,  the  intestate  being  at  that  time  so  feeble, 
according  to  the  testimony  of  the  attesting  witnesses, 
that  he  could  only  speak  in  a  whisper  so  low  that 
what  he  said  could  only  be  heard  by  putting  the  ear 
close    to   his   mouth. 

The  testimony  is  conflicting,  and  utterly  irreconcil- 
able, as  to  the  extent  of  the  failure  of  the  mental 
faculties  of  the  intestate  during  his  last  illness,  and 
for  several  months  before.  That  there  was  a  gradual 
waning  of  his  faculties  is  certain,  and  it  is  probable, 
ae  one  or  two  of  the  medical  witnesses  testify,  that 
for  a  year  or  two  he  had  been  suffering  from  a  gradual 
softening  of  the  brain.  But  it  is  proved  that  he  served 
as  a  juror  in  the  criminal  court  for  several  weeks 
during  the  months  of  December,  1878,  and  January, 
1879,  that  he  had  some  legal  business  with  a  lawyer 
in  April,  1879,  which  he  conducted  in  such  a  man- 
ner as  to  satisfy  the  lawyer  that  he  fully  compre- 
hended it,  and  was  entirely  sound  of  mind,  and  that 
the    laMryer    who    drew    the    deed    of  gift   to   the   wife, 
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a  different  person^  and  the  intestate's  regular  lawyer 
for  years,  and  who  visited  him  twice  on  the  sub- 
ject at  an  interval  of  a  few  days,  was  thoroughly 
satisfied  of  his  mental  capacity  notwithstanding  his 
bodily  feebleness.  There  was  undoubtedly  great  weak- 
ness of  body  and  mind  for  two  or  three  months  be- 
fore his  death,  which  left  the  intestate  with  little 
independent  will,  and  that  will  easily  influenced.  There 
was  clearly  no  imbecility  or  actual  want  of  capacity 
until  within  a  week  or  two  of  his  final  dissolution. 
The  rules  of  equity  in  such  cases  throws  upon  a  per- 
son claiming  by  gift  the  burden  of  proof  to  some 
extent,  not  readily  determined  by  definite  lines,  ta 
show  that  the  act  was  free  and  not  procured  by  im- 
proper influence,  and  a  degree  of  weakness  far  below 
that  which  would  justify  a  commission  of  lunacy,, 
coupled  with  other  circumstances,  to  show  that  the 
weakness  had  been  taken  advantage  of,  would  be  sufiS- 
cient  to  set  aside  the  deed.  The  question  is  one  of 
fact,  and  all  that  can  ordinarily  be  asked  of  a  bene- 
ficiary is  to  shdw  that  he  had  no  voice  in  the  trans-> 
action,  or  if  he  had,  that  his  action  was  free  from 
fault,  or  that  the  donor  had  the  benefit  of  a  full 
consultation  with  some  disinterested  third  person :  2 
Lead.  Cas.  Eq.,  1275.  It  does  appear  that  the  intes- 
tate had  the  latter  advantage  with  an  intelligent  and 
disinterested  person,  his  own  lawyer,  who  explained  to 
him  the  difference  between  a  deed  and  will,  and  urged 
him  to  make  the  latter  instrument.  The  intestate^ 
after  consideration,  persisted  in  making  a  disposition 
of    the   property   by   deed.       On   the   one   hand   it  may 
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be  said  that  this  persistence  was  due  to  sinister  influ- 
eDoes^  and  on  the  other  that  the  intestate,  conscious  of 
speedy  dissolution,  might  naturally  desire  to  give  all 
his  property,  while  life  remained,  to  his  wife  and  her 
daughter,  with  whom  he  had  so  long  lived.  There 
is  evidence,  although  rather  of  a  doubtful  character, 
the  testimony  of  a  colored  nurse  and  of  the  two 
brothers  of  the  intestate,  that  the  latter  desired  to 
have  a  private  interview  with  his  brother,  which  was 
prevented  by  the  wife.  Under  these  circumstances  I 
was  inclined  to  concur  with,  the  chancellor  und  the 
Referees  in  thinking  that  the  wife  had  failed  to  sat- 
isfactorily meet  the  requirements  of  the  law,  and  that 
the  deed  should  be  set  aside.  But  my  brother  judges 
are  of  a  different  opinion,  and  think  that  the  intes- 
tate knew  what  he  wanted,  and  with  proper  disinter- 
ested advice,  freely  and  voluntarily  caused  the  deed  of 
gift   to   be   drafted,  and   executed   it.  ^ 

The   proof    is   clear   that   in    April,  1875,  the  lot  on 
which    the    intestate    lived    was    levied    upon,   and   sold 
under   an   execution    against   him,    and   that   in    March, 
1877,    he    borrowed    from     the    defendant,    Dora   Sovy, 
$400,    with   which  to  redeem   the   property.      To  secure 
her,   he  conveyed   the    lot    in    trust    to    the    defendant, 
Hood,    to    secure    his   note    at    one    year   in    favor    of 
Dora    Sovy   for    the    money    thus    borrowed,    with    in- 
terest.      This   deed    was  executed    on    March    31,    1877, 
and   authorized    the  trustee,   in   case  of   default   of  pay- 
ment,  to   sell  the   lot   for   cash,   on   ten   days^    notice  in 
a    Memphis    newspaper,    free    from    the    equit)    of   re- 
demption.     The   deed   also   contained   this   clause :     ^^  It 
13— VOL.  13. 
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is   further    agreed    and    understood    that    should    I   die 

before   the  debt  herein  secured  is  fully  paid,  Miss  Dora 

Sovy   shall    have    the   right,   if  she   chooses,   to   become 

the    absolute    owner  of   the    property    herein   I  conveyed 

at   the   price  of   the  amount  of  said   note,  and  interest 

>due    thereon,    and    by    surrendering    said    note    to   my 

personal   representative,    the    absolute  title  to   the   land 

shall    veet    in    her    immediately."       The    lawyer    who 

•drafted    the    deed,   testified    that  this  was    inserted   by 

the    direction    of   the    intestate,    who    said    he   desired 

it  to  be  done  because  Dora  had  grown  up  at  his  house^ 

:and    that    if   he    died    without    paying    the    money   he 

would   rather  she  should    have   it  than   any   body   else. 

She  did   elect  to   take    the    property,    surrendering   the 

note   to   an    administrator    appointed    for   that    purpose, 

and   the   trustee  executing   to   her  a  quit-claim   deed. 

At  the  time  this  deed  wa«  executed,  the  testimony 
leaves  no  doubt  of  the  competency  of  the  grantor  to 
make  it,  and  that  the  transaction  was  exactly  what 
it  purported  to  be.  The  instrument  was  not  intended 
to  be  a  will,  and  cannot  take  eifect  as  a  will  because 
it  is  not  in  the  handwriting  of  the  grantor,  nor  at- 
tested by  witnesses.  It  conveys  specific  property  for 
a  specific  purpose,  retaining  the  right  to  redeem  dur- 
ing life.  The  conveyance  of  particular  property  and 
the  actual  delivery  of  the  instrument  as  a  deed  fixes 
its  character:  Cainea  v.  Marleyy  2  Yer.,  582;  Caiivi 
v.  Jones,  5  Yer.,  250 ;  Wcdkins  v.  Dean,  10  Yer.,  321 ; 
Fry  V.  Taylor,  1  Head,  594,  600;  Swails  v.  BuBhartj 
2  Head,  561.  And  the  question  is  whether  as  a  deed 
it   is   effective  for    the    purpose    expressed   on    its   face. 
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There  can   be   00   doubt  of  the  general   rale,   in   Lord 
Nottingham's     expressive    phrase,    ^^once     a     mortgage, 
always    a     mortgage"     for     purposes     of     redemption: 
Netoeomb  v.  Bonham^  1   Vem.,  7;     Cherry  v.  Bowen,  4 
Sneed,  415.       But  the   decision   in    the   case    in    which 
this   language  was  used  was  reversed,   on  bill  of  review, 
by   the  succeeding    Lord    Chancellor    in   1   Yern.,  232, 
The  case  was  this,  the   grantor   made   an  absolute  eon- 
veyance   of   land   to   Bonham,   but   by   another   deed  of 
the    same    date    the  land   was    made    redeemable    apo& 
payment   of   £1,000,    and   interest,   at   any   time   during 
ihe  life  of   the  grantor;     and   in  case  the   land   should 
not  be  redeemed   in   his   life   time,   then   he   covenanted 
that    the    same    should    never    be   redeemed.      He  died 
without   redeeming,   and    the    heir    of   the    grantor  ex- 
hibited   his    bill    to    have    a    redemption.       It  was   ia 
proof  that   the  mortgagor  had  a  kindness  for  the  mort- 
gagee,  as   being   his  near   relation,   and  did   intend  him 
the  land   after   his   death.       Lord   Keeper  North,   upon 
the   hearing  of    the   bill   of   review,  conceding   the  gen- 
end  rule,   was   of    opinion    that  modiks   et   conventio  vinr 
eufU    legem,   and    said:     ^^That    where    there    is   a   con- 
dition  or  covenant   that    is    good   and    binding   in   law, 
equity   will  not    take    it    away'\-     1    Vern.,   215.       He 
hdd  that  there  should  be  no  redemption,  '^  princi pally,'' 
be  said,   *^  because  it    was    proved    that   the   intent   and 
design  of   the   mortgagor   was   to   make  a  settlement  by 
the    mortgage,    and    that    he    intended  a  kindness  and 
benefit  to  the   mortgagee   in   case   be   should   not  think 
fit   to    redeem    the    estate    in    his    lifetime'':     1   Vera., 
232.      In    the    leading    case    of    Howard  v.   Harru,   1 
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Vero.^   190^   the    mortgage    contained    a    covenant  that 
no   one  but    the    mortgagor    or  the   heirs   male   of  his 
body^   should   be   admitted   to   redeem.      The   mortgagor 
died  without  redeeming   and   without  heirs   male  of  the 
body.      Both  Lord  Nottingham  and  Lord  Keeper  North 
concurred   in   holding  that  the   land  might  nevertheless 
be   redeemed     upon    the   general   rule    that  an    attempt 
to   fetter  the   right  of  redemption   would  be  unavailing. 
But  the   latter   said :     ^^  If   the    case    had    been   that  a 
man   had    borrowed    money    of   his    brother^    and    had 
agreed   to   make  him   a   mortgage,   and   that,   if  he  had 
no   issue   male,   his   brother  should  have  the  land,   such 
an   agreement   made   out    by   proof   might    well   be    de- 
creed  in   equity."      The   English   editors  of    the   Lead- 
ing Cases   in   Equity,  in   their   notes  on  this  case,  say: 
"Another  exception   or   qualification    of   the   rule  is   to 
be   found   in   that  cfass   of  cases   where  the  conveyance 
of   an  estate  to   a  person   by   way   of   mortgage   is   in- 
tended  to    be    in    the    nature  of   a    family   settlement;, 
further  it    seems,   if    the    right    of    redemption   is  con- 
fined to   the  life  of   the    mortgagor,   his    heirs   will   not 
be  allowed  to  redeem":     2  Lead.  Cas.  Eq.,  1061,  citing 
Bonfaam  against  Newcomb,  and  other  oases.     The  law  is 
also   so  stated  in  Jones  on  Mort.,  sec.  1041.     And  in  this 
State    it    has    long    been    provided    by  statute  that  the 
equity  of  redemption  may   be   waived  by   contract.     Oc- 
cupying  the   relation   he  did    to  the    beneficiary  in   the 
trust  deed,   who    had    been    raised    by   him,   the   intes- 
tate   manifestly    intended    to    make    her  a   gift  of   the- 
•  equity   of   redemption   in   the   event  of  his   death  with- 
out redeeming,   and    we  see  no  reason  why  he  should 
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not  be  entitled   to   do   8o.      It  was  his  own  voluntary 
act  without  any   suggestion  from   the   beneficiary. 

The  exceptions  to  the  report  of  the  Referees  will 
-be  sustained^  the  decree  of  the  chancellor  reversed^  and 
a  decree  rendered  here  in  favor  of  the  defendants^ 
and  the   bill   dismissed   with   costs. 


J.  J.  Knox^  Com'r,  v.  R.  H.  McCain  et  al. 

1.  Lien.  Vendor,  A  payment  by  the  maker  of  notes  secured  by  an  ex- 
press vendor's  Ken,  which  notes  a  sub^vendee  has  agreed  to  pay  in 
part  consideration  of  his  purchase,  will  not  extinguish  the  lien. 

-2.  MaanoAGX.  Cowrto  should  enforce  the  eontract.  If  a  mortgage  or  trust 
deed  made  to  secure  a  debt  expressly  stipulate  for  a  sale  of  the  prop- 
erty, in  case  of  default  in  payment,  free  from  the  equity  of  redemp- 
tion, it  is  the  duty  of  the  court,  in  the  absence  of  some  controlling 
equity,  to  enforce  the  contract. 


FROM    SHEBY. 


Appeal   from  the   Chancery   Court   at  Memphis.     W. 
"W.  McDowell,  Ch. 

W.  M.   Randolph  for  complainant. 

T.  F.   Cassels   for   defendants. 

CooPEBy  J.,   delivered   the   opinion   of  the  court. 

Bill  to  sell  land  under  a  trust  deed  to  secure  the  com- 
^hinant's   debt.       The   principal   question   raised   by  the 
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exceptions  of  the  complainant  to  the  report  of  the 
Referees  is  upon  the  prior  right  of  the  defendant^ 
Minerva  J.  Owens,  to  be  first  paid  out  of  the  pro- 
ceeds of  sale.  The  debt  of  the  complainant  was 
against  McCain,  who  had  executed  the  deed  of  trust. 
But  McCain  held  title  under  a  deed  from  the  defend- 
ant, Owens.  This  deed  recited  that  the  land  was 
sold  and  conveyed  by  Owens  to  McCain  in  consider- 
ation of  $303.41,  cash  paid,  and  for  the  further  con- 
sideration of  the  assumption  by  McCain,  and  his  agree- 
ment to  pay  the  one-half  of  two  notes  described, 
being  notes  for  unpaid  purchase  money  due  from  Owen& 
to  her  vendor,  and  secured  by  a  trust  assignment  of 
the  land.  The  deed  from  Owens  to  McCain  ex- 
pressly retained  a  lien  upon  the  land  to  ^'secure  the 
payment  of  one-half  of  the  above  described  notes.^*^ 
The  bill  itself  set  out  these  facts,  and  made  Owens 
a  defendant  in  order  that  she  might  ''be  required  to 
set  up  any  claim  she  may  have.'^  She  did  set  up  her 
claim  by  her  answer,  stating  and  proving  that  Mc- 
Cain had  paid  no  part  of  said  notes,  and  that  she 
had  herself  been  compelled  to,  and  had  paid  them. 
The  chancellor  was  of  opinion  that  the  payment  by 
Owens  had  extinguished  the  notes,  and  her  lien  was- 
gone.  The  Referees  reported  that  the  decree  upon  this 
point  should  be  reversed.  We  concur  with  the  Ref- 
erees. A  vendor  who  sells  land  in  consideration  of 
the  vendee^s  assuming  and  paying  a  prior  lien  debt 
on  the  land  becomes  in  equity  the  surety  of  the 
vendee,  the  latter,  as  between  them,  being  the  prin- 
cipal    debtor,     and     may     enforce     rights    accordingly  l. 
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^  ^ivyder  v.  Summers,  1  Lea,  534.  Being  legally  com- 
pellable to  pay  the  debt,  the  vendor  might  pay  it 
voluntarily  without  affecting  the  equitable  right:  Mo 
Neilly  v.   Cboksey,  2    Lea,  40. 

The  exception  that  the  debt  was  barred  by  the 
statute  of  limitations  is  not  well  taken,  for  no  such 
defense  is  made  either  by  McCain,  the  debtor,  or  the 
complainant.  And  the  possession  of  both  being  in 
subordination  to  the  lien,  the  statute  has  never  begun 
to   run :     Qvdger   v.  BameSy   4   Heisk.,   670. 

The   third   exception    is,   however,    well    taken.     The 
trust   deed   of   the   complainant   expressly    provides   that 
in  cabe   of   default    the    land    shall    be    sold    for   cash^ 
free  from  thfe  equity  of  redemption.     The  Referees  direct 
the  sale  to  be  made  on  time,  and  there  is  a  decision  of    ' 
thfs   court  sanctioning   such   a   decree  in  a  similar  case: 
Frierson  v.  Blardoiiy  1  Baxt.,   272.     But  this  decision  has 
been  repeatedly  overruled  in   unreported   cases,  upon  the 
obvious  ground  that  the  contract  is  authorized  by  statute 
and   that   the    obligation     thereof   cannot    be    interfered 
with   in   the  absence   of    some    controlling   equity.     The 
costs   of   this   court    were   rightly    adjudged,  the   defend- 
ant, Owens,   having   by   her    appeal   reversed   the  chan- 
cellor's  decree. 

Exceptions    disallowed    and    report    confirmed,    with 
the   modification    that    the   sale   shall    be    for  cash. 
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T.  I.  Webb  v.  C.  H.  Jones, 

Chancery  Jukisdiotion.  A  creditor  cannot  by  proceeding  in  chancery 
(upon  a  nulla  Ixma  return),  reach  and  compel  a  debtor  to  appropriate 
money  he  has  obtained  by  mortgage  and  which  he  haa  in  his  posses- 
sion, to  the  payment  of  his  debt.  This  case  distinguished  from  Oresf- 
toell  ▼.  Stniih,  8  Lea,  688. 


FROM   HAYWOOD. 


Appeal  from  the  Chancery  Court  at  Brownsville. 
W.  W.  McDowell,  Ch.,   preeiJing   by    interchange. 

The  bill  in  this  case  alleged  that  complainant  had 
recovered  a  judgment  against  the  defendant  before  a 
justice  of  the  peace,  and  had  execution  issued  on  same 
which  was  returned  nulla  bona^  and  that  the  defend- 
ant had  recently  mortgaged  certain  property  by  which 
he  had  oi)tained  $2,000  in  money,  which  he  had  in 
his  possession,  and  that  he  was  concealing  same  to 
prevent  execution  being  levied  on  it,  and  prayed  that 
defendant  be  enjoined  from  disposing  of  same,  and  be 
required  to  discover,  and  compelled  by  contempt  pro- 
ceedings, to  appropriate  same  or  enough  thereof  to  the 
payment  of  complaiuant^s  claim  and  costs,  and  for  per- 
sonal   decree  against   defendant. 

Moore  &  Bond  for  complainant. 

Bond  &  Rutledge  for  defendant. 

Freeman,  J.,   delivered   the   opinion  of  the  court. 

This    case   was    placed    on    the    easy   docket   for  an 
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afiSrmance  some  weekj^  since.  On  coosideration  the 
court  concluded  it  was  a  proper  case  for  reversal  of 
the  chancellor,  that  the  demurrer  should  have  been 
sustained^   and   the   bill    dismiiesed,   and    so   adjudged. 

An  earnest  petition  for  rehearing  is  now  presented. 
We  see  nothing  in  it,  however,  but  what  was  pre- 
presentfd  in  brief  of  complainant's  counsel  before,  nor 
•any   thing   to   change   our   opinion. 

It  is  simply  a  bill  by  a  creditor  proposing^  by 
proceedings  in  a  court  of  chancery,  to  reach  and  com- 
pel a  debtor  to  appropriate  If 2000  of  money  he  has 
obtained  in  a  mortgage,  and  which  is  in  his  posses- 
don,  to  the  payment  of  his  debt.  It  is  filed,  as' 
.  argued  on  the  assumption,  that  the  case  of  Oresioell  v. 
Smith,  8  Lea,  688,  authorized  the  relief  sought.  But 
in  the  concluding  part  of  the  opinion,  page  702,  it 
will  be  seen  that  Judge  McFarland  expressly  says : 
^*We  are  not  to  be  understood  as  intimating  that  a 
bill  might  or  might  not  be  maintained  to  complel  a 
•defendant  to  discover  whether  he  has  money  to  pay 
his  debt.''  That  is  this  case,  and  the  question  was 
pretermitted,   and    not  then   decided. 

At  last  term  at  Knox vi He,  in  a  case  not  yet  re- 
reported,  we  held  such  a  bill  could  not  be  maintained. 
Having  settled  the  question,  we  thought  it  useless  to 
allow  this  litigation  to  go  on  at  expense  and  trouble, 
be  decided  ultimately  on  proof,  and  then  come  back 
to  this  court,  to  have  the  bill  then  dismissed  on  the 
demurrer,  and  so  determined  to  end  the  litigation  at 
this  point.  We  think  our  conclusion  was  correct,  and 
dismiss  the   petition    for   rehearing,   so   far   as   the   ques- 
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tion  above  stated  is  concerned.  But  on  looking  to 
the  prayer  of  the  bill,  we  find  complainant  has  prayed 
fur  a  decree  in  this  case  for  the  amount  of  his  judg-» 
ment  before  the  magistrate.  He  is  entitled  to  this. 
The  decree  below  will  therefore  be  reversed,  a  decree 
rendered,  dismissing  the  bill  as  to  the  relief  sought 
against  the  $2000  sought  to  be  impounded,  and  remand- 
ing the  case  for  answer  or  further  proceedings  as  ta 
the  right  to  have  decree  for  the  judgment  before  the 
magistrate.  Costs  of  this  court  be  paid  by  complain^ 
ant,  the  cost  of  the  court  below  to  be  adjudged  by^ 
chancellor. 


R.  G.  DuN'  &  Co.  V.  Hugh  B.  Cullen,  Clerk. 

Tax.  PnviUgt.  Commercial  agency.  The  conducting  of  a  commerciat 
agency  Ih  created  a  privilege,  and  taxable  as  such  in  each  county  in 
which  an  oflSce  is  kept,  by  the  act  of  1883,  chapter  106,  section  4. 


PROM    SHELBY. 


Appeal   in   error   from  the  Circuit  Court   of   Shelby 
county.      J.  O.  Pierce,   J. 

T.   B.  Edgington  and  Luke  E.  Wright   for    Duo 
&   Co. 

Attorney-General  Lea    and   R.   D.   Jordan  for 
Clerk. 
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Cooper,   J.,  delivered   the   opinion   of  the  court. 

The  plaintiffs  are  the  proprietors  of  a  commercial 
agency,  having  one  office  in  the  ciiy  of  Nashville,  and 
another  in  the  Taxing  District  of  Shelby  county.  They 
have  paid  for  the  office  at  Nashville  a  State  tax  of 
$100  for  the  privilege  of  keeping  a  commercial  agency 
from  April  1,  1883,  to  April  1,  1884.  The  defendant 
IB  the  county  court  clerk  of  Shelby  county,  and  as  such 
required  to  collect  the  State  and  county  privilege  taxes. 
He  caused  a  distress  warrant  to  issue  against  the  plain- 
tiffs for  the  sum  of  $100  State  tax,  and  the  further 
sum  of  $100  county  tax  for  the  privilege  of  keeping 
a  commercial  agency  in  Shelby  county.  The  plaintiffs 
paid  to  the  defendant  as  clerk  the  taxes  claimed  under 
protest,  and  brought  this  suit  to  recover  back  the 
money.  The  circuit  judge  tried  the  case  upon  an 
agreed  statement  of  facts,  and  being  of  opinion  that 
the  plaintiffs  were  liable  for  the  county  tax,  but  not 
for  the  State  tax  because  they  had  already  paid  one 
tax  to  the  State,  rendered  judgment  accordingly.  From, 
the  judgment  thus  rendered,  both  parties  have  appealed 
in   error. 

On  March  29,  1883,  the  Legislature  passed  an  act, 
chapter  105  of  the  printed  acts,  entitled :  "An  act  to 
provide  more  just  and  equitable  laws  for  the  assess- 
ment and  collection  of  revenue  for  State,  county  and 
municipal  purposes,"  etc.  On  the  next  day,  it  passed 
another  act^  chapter  106  of  the  printed  acts,  entitled: 
"An  act  to  provide  revenue  for  the  State  of  Tennes- 
see and  the  counties  thereof."  Both  of  these  acts^ 
were  approved   by    the    Governor    on   March   30,    1883, 
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:and  went  iato  effect  at  onoe.  By  the  46th  seotioa  of 
the  first  of  these  acts,  it  is  provided:  '*That  the  oc- 
<3upations  and  business  transactions  that  shall  be  deemed 
privileges  and  be  taxed,  and  not  pursued  or  done 
Avithout  license,  are  the  following,  viz:''  enumerating 
a  large  ,  number,  but  not  including  commercial  agencies. 
By  the  4th  section  of  the  second  of  these  acts,  it  is 
provided:  "That  the  rate  of  taxation  on  the  follow- 
ing privileges  shall  be  as  follows,  per  annum,"  among 
•others,   commercial   agencies   (100. 

The  argument  on  behalf  of  the  plaintiffs  is,  that 
until  the  Legislature  creates  a  privilege  it  cannot  be 
taxed,  and  that  an  avocation  is  not  a  privilege  unless 
prohibited  in  general  by  the  law,  in  which  case  the 
license  to  pursue  it  becomes  a  privilege:  Mabry  v. 
TarveTj  1  Hum.,  94.  The  contention  is  that  there 
must  be  positive  prohibition  by  law  of  the  business  of 
-conducting  a  commercial  agency,  and  that  there  has 
been  no  such  prohibition  in  the  case  of  a  commercial 
•agency.  But  this  is  taking  the  language  of  the  court 
too  literally.  A  privilege  has  been  repeatedly  defined 
by  this  court  to  be  the  exercise  of  an  occupation  or 
business  which  requires  a  license  from  some  constituted 
authority:  French  v.  Bakery  4  Sneed,  193;  Robertson 
v.  HenegcTy  5  Sneed,  257;  State  v.  ScMeierj  3  Heis., 
281.  A  positive  prohibition  is  not  essential,  the  re- 
quirement of  a  license  carrying  with  it  a  prohibition 
to  act  without  it.  And  the  act  sustained  in  the  case 
of  State  V.  8chleie7*  only  required  a  license  by  the  pay- 
ment of  a  privilege  tax  without  more.  We  all  agree 
that   the    language    of    the   act    of    1883,   chapter    106, 
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section  4,  namely:  "That  the  rate  of  taxation  on  the 
following  privileges  shall  be  as  follows,"  naming  the 
avocations  or  business  and  the  rate  of  tax,  would  ordi- 
imrily  be  sufficient  to  create  a  privilege,  and  forbid  its 
exercise  without  a  license,  there  being  a  constituted 
authority  designated  by  law  for  the  issuance  of  licenscF^ 
The  real  difficulty  grows  out  of  the  fact  that  the  Leg- 
islature has  passed  two  acts,  one  of  them  appai*ently 
intended,  among  other  things,  to  designate  the  taxable 
privileges,  and  the  othei^s  to  fix  the  rate  of  taxation 
on  privileges.  And  the  doubt  is  whether  the  latter 
ad   was   actually   intended  to   create   a  privilege. 

The  point  is  one  of  some  nicety.  The  first  of 
these  acts,  in  addition  to  the  title  already  given,  is 
also  entitled  an  act  "to  repeal  all  laws  now  in  force 
whereby  revenue  is  collected  from  the  assessment  of 
real  estate,  personal  property,  privileges  and  polls.^ 
And  the  other  act  in  its  enumeration  of  taxable  avoca- 
tions has  mentioned  several  not  included  in  the  first. 
If  now,  all  laws  in  force  as  to  privileges  are  repealed, 
the  avocations  mentioned  in  the  second  act,  and  not 
in  the  first,  would  not  be  taxable  at  all  except  by 
virtue  of  the  act  in  which  they  are  contained.  They 
were  mentioned  unquestionably  with  the  expectation 
that  they  were  to  be  taxed,  and  if  the  Legislature 
have  used  language  sufficient  to  enable  us  to  carry 
that  intent  into  effect,  it  would  seem  to  be  our  duty 
to  effectuate  the  intent.  We  think  this  the  better 
conclusion,   and   hold   the   occupation   taxable. 

His  Honor,  the  trial  judge,  was  in  error  in  hold- 
ing that   the    plaintiffs    were    not    liable   for   the   State 
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tax  for  the  exercise  of  the  agency  in  Shelby  county. 
Each  separate  office  in  different  counties  is  taxable  in  the 
same  way  as  if  carried  on  by  separate  persons  or  firms. 
The  judgment  below  will  be  reversed  as  to  the 
State  tax^  and  a  judgmeot  entered  here  in  favor  of  the 
defendant  against  the  plaintiffs  for  the  costs  of  the  cause. 


E.  G.  RiDGELY,  Adm'r,  v.  Scott  Bennett  et  als. 

1.  Pleadings  and  Pbactice.  Writ  of  error.  The  proper  mode  of  pro- 
ceeding to  obtain  a  writ  of  error,  after  the  lapse  of  two  years  from 
the  rendition  of  the  judgment  or  decree,  is  by  a  petition,  properly 
sworn  to,  stating  the  facts  which  take  the  petitioner's  case  out  of  the 
usual  limitation. 

"2.  Same.  Same.  Motion  to  dismiss.  The  appellee  may  contest  the  ma- 
terial facts  of  the  petition  by  plea,  and  those  facts  will  be  taken  as 
true  upon  a  motion  to  dismiss  the  writ  of  error. 

3.  Same.    Same     A  writ  of  error  is  in  the  nature  of  a  new  suit,  and 

any  person  who  brings  himself  within  the  saving  of  the  statute  is 
entitled  to  it  as  of  right. 

4.  Same.    Same,    Infant.     Any  person  who  will  give  the  borid  required 

by  law  may  sue  out  a  writ  of  error  for  an  infant  as  his  next  friend. 

5.  Same.    Same,  Same,     Married  women.    The  Co<le,  sec.  3182,  which  an  - 

thorizes  infants  and  married  women  to  pronecute  writs  of  error 
within  two  years  after  the  removal  of  disability,  merely  Extends  the 
time  for  suing  out  the  writ,  and  the  writ  may  be  sued  out  at  any 
time  within  the  extended  period,  whether  the  disability  exist  or  has 
been  removed. 


FROM   GIBSON. 


Appeal  in   error  from   the  Law  Court  at  Humboldt. 
J.  T.   Cabthel,  J. 
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Johnson  &  Sharp  for  Ridgely. 

L.   L.   Hawkins  for  Bennett. 

Cooper,   J.,   delivered   the   opinion   of  the   court. 

A  motion  has  been  made  in  thin  case  to  dismiss  the 
writ  of  error  granted  by  the  court  on  April  10,  1884. 
The  suit  was  commenced  on  October  10,  1871,  by 
petition  filed  in  the  Law  Court  .at  Humboldt  by  the 
administrator  of  R.  H.  Porter,  deceased,  against  the 
widow  and  heirs  of  the  deceased  to  sell  lands  de- 
scended for  the  payment  of  debts.  Such  proceedings 
were  had  in  the  cause  that  the  lands  were  sold,  and 
the  cause  retained  for  the  collection  and  paying  out 
of  the  proceeds  of  sale.  The  last  order  touching  the 
assets  seems  to  have  been  made  in  1878.  In  1883, 
the  death  of  the  original  administrator  was  suggested 
and  proved,  and  the  cause  revived  in  the  name  of 
Ridgely  as  administrator  de  bonis  non  of  Porter.  The 
marriage  of  Mary,  one  of  the  daughters  of  the  de- 
deceased,  was  at  the  same  time  made  known,  and 
Scott  Bennett,  her  husband,  allowed  to  become  a  de- 
fendant. The  original  guardian  ad  litem  of  the  infant 
heirs  also  then  resigned,  and  a  new  guardian  ad  litem 
was  appointed  in  his  place.  The  writ  of  error  was 
granted  upon  the  petition  of  Bennett  and  wife,  and 
the  other  heirs  of  the  intestate  Porter,  three  in  num- 
ber, by  Scott  Bennett'  as  their  next  friend.  The  pe- 
tition, which  is  sworn  to  by  Bennett  and  wife,  states 
that  the  petitioning  heirs  were  all  infants  at  the  in- 
stitution of  the  suit,  and  during  its  progress,  that 
Mary,    now    the    wife   of  Bennett,    came    of   age  June 
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15,  1882,  less  than  two  years  before  the  application 
for  a  writ  of  error,  and  that  the  other  petitioning 
heirs  are  still   under   age. 

Upon  an  application  for  a  writ  of  error  more  than 
two  years  after  the  rendition  of  the  decree  or  judg- 
ment sought  to  be  reviewed,  the  proper  mode  of  pro- 
ceeding is  by  petition  stating  the  facts  which  take 
the  petitioners  out  of  the  ordinary  period  of  limita- 
tion. They  must  establish  a  prima  fojcie  case  which 
will  entitle  them  to  the  writ  under  the  statute.  If 
the  appellee  contest  the  facts,  he  must  do  so  by  plea. 
A  motion  to  dismiss  the  writ  admits  the  facts  to  be 
as  set  out  in  the  petition,  or,  at  any  rate,  upon  sncb 
a  motion  the  facts  will  be  taken  as  true.  The  truth 
of  the  statements  of  the  present  petition  is  not  dis- 
puted in  the  argument  submitted  on  the  motion  to  dis- 
miss. 

By  the  Code,  the  period  of  two  years  from  the 
rendition  of  the  final  judgment  or  decree  is  the  ex* 
treme  limit  allowed  persons  8ui  juris  to  sue  out  a 
writ  of  error.  But  by  the  Code,  section  3182,  in&nt& 
and  married  women  "may  prosecute  writs  of  error 
within  the  time  prescribed  after  disability  removed.^^ 
A  writ  of  error  is  in  the  nature  of  a  new  suit^ 
and  may  be  obtained  as  of  right  by  any  person  en- 
titled to  it,  just  exactly  as  he  may  sue  out  a  sum- 
mons in  an  ordinary  action  upon  compliance  with  the 
prescribed  requirements :  Spurgin  v.  Spurgiriy  3  Head, 
23;  Movyry  v.  Davenport y  6  Lea,  80.  And  persons 
who  bring  themselves  within  the  saving  of  the  Code, 
section    3182,    are    entitled,   as    of    right,    to   the   writ. 
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without  reference  to  the  relief  they  may  be  able  ta 
obtain  by  it:  Caldwell  v.  Hodsden,  1  Lea,  305.  The 
settled  law  of  this  State  is  that  any  person  who  will 
give  the  bond  required  by  law,  may  bring  an  action 
in  the  name  of  an  infant  as  his  next  friend :  Cargle 
V.  Railroad  Company,  7  Lea,  718.  A  writ  of  error,, 
which  is  in  the  nature  of  a  new  suit,  may  therefore 
l)e  sued  out  by  a  next  friend.  The  decrees  for  the 
sale  of  the  lands  of  the  estate  and  the  disposition  of 
the  proceeds  were  final  decrees,  the  subsequent  refcr- 
encecj  for  reports  being  merely  orders  on  further  di- 
rection :  Caldwell  v.  Hodsden^  1  Lea,  45.  Prima 
facie,  the  petitioners  were  entitled  to  the  writ  of  error 
ill   this   case,   and   it    was   properly   sued    out. 

The   learned    counsel   who   makes   the   motion  to  dis- 
miss,   seems    to     think    that    ]>ersons     under     disability 

must   sue   out   a   writ    of   error    within    the    two    year& 

of   the   general   law,    and    that    if    they   fail     to    ^o   so 

they   cannot    obtain    a    writ    of   error    until    afcer    the 

disability   is   removed,  and   within    two  years   from   such 

removal.      But  this   is   a   misapprehension   of    the    law.. 

The  statute    merely  extends  the   time   for  suing  out  the 

writ  until    two   years    after    the    removal    of    the   disa* 

bility.      And    it    was   so   expressly  ruled    in    Caldtcell  v. 

Hodsden,     1    Lea,    305,    as   to    one    of    the     petitioners, 

who  was   a    married    woman    when    the    suit    soui^ht   ta 

be  reviewed    was    commenced j  and   during   its    progress, 

and  when     the    application    for    the    writ   of    error    was 

made. 

The    learned    counsel     represents   purchasers     of    the 

lands  sold    under   the   decrees    below,   and   earnestly    in- 
14_voL.  13. 
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sists  that  the  writ  ought  not  to  be  granted  becau^^e 
the  title  of  his  clients  cannot  be  affected^  and  the 
litigation  would  be  to  no  purpose.  This  may  be  so, 
if  the  proceedings  are  merely  erroneous^  not  void. 
But,  as  we  hav8  seen,  the  writ  is  a  matter  of  right, 
like  an  appeal,  when  the  party  shows  himself  entitled 
to  it,  whether  the  applicant  can  obtain  any  relief  or 
not. 

The   motion    must   be   disallowed. 


E.  G.   RiDGELY,  Adm'r,  v.  Scott  Bennett  et  al. 

1.  Pleadinob  and  Practice.  Mere  iiregtUarities  will  not  affect  sale.  If 
a  superior  court  have  jurisdiction  of  the  subject-matter  and  the  par- 
ties, mere  irregularities  in  the  exercise  of  that  jurisdiction  will  not 
render  the  proceedings  void,  nor,  upon  a  writ  of  error,  affect  th« 
validity  of  sales  of  property  made  in  the  cause  to  innocent  third 
persons. 

12.  Same.  Sale  of  land  to  pay  debts,  AdmmvUralor,  The  Code,  section 
2267,  et  sei^.^authorizing  personal  representatives  to  file  petitions  for 
the  sale  of  land  to  pay  debts,  does  not  require  the  credito'rs  of  the 
estate  to  be  made  parties,  nor  a  report  of  the  debts  and  assets  as  a  pre- 
liminary to  the  exercise  of  jurisdiction;  noris  it  any  objection  that 
upon  taking  the  account  with  the  administrator  he  may  be  found 
to  have  personal  assets  in  his  hands ;  and  premature  action  may  be 
validated  as  to  purchasers  by  a  failure  to  appeal,  and  subsequent 
recognition  by  the  court  of  what  has  been  done. 

Z.  Same.  Same.  Guardian  ad  litem.  The  proceedings  in  such  a  case  are 
not  avoided  upon  a  writ  of  error,  as  to  purchasers  by  the  omission 
of  the  name  of  one  of  several  infant  defendants  in  the  order  ap- 
pointing the  guardian  ad  Htemf  if  the  answer  be  in  the  name  of  all. 
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and  repeatedly  recognized  by  the  court  as  their  answer.  The  ap* 
pointment  of  the  guardian  ad  lUem  need  not  be  renewed  upo9  the 
filing  of  an  amended  and  supplemental  petition,  and  the  failun  of 
the  guardian  to  swear  to  a  mere  formal  answer  is  immaterial. 

4.  Saicb.  Same,  Bights  of  purchasers.  If  the  errors  complained  of  d0  not 
avoid  the  proceedings  as  to  third  persons,  the  court  will  nsi  re- 
verse the  decrees  for  such  errors  so  ai^  to  east  a  cloud  upon  the  ii|;hts 
of  purchasers. 


FBOM  GIBSON. 


Appeal  in  error  from  the  Law  Court  at  Humboldt. 
J.  T.  Cabthel,  J. 

Johnson  &  Shabp  for  Ridgely. 

L.   L.   Hawkins  for  Bennett. 

CooPEB,  J.,   delivered  the   opinion   of  the  court. 

Proceedings  by  petition  in  the  Law  Court  at  Hfmi- 
boldt,  under  the  Code,  section  2267,  et  seq.,  bj  mn 
administrator  to  sell  lands  for  the  payment  of  debts. 
The  petition  was  filed  October  16,  1871,  and  the  ease 
brought  before  us  by  writ  of  error  sued  out  by  the 
heirs  on   April   10,   1884. 

R.  K.  Porter  died  in  1870,  intestate,  leaving  a 
wife  and  five  children.  George  S.  Reiney  was  ap- 
pointed and  qualified  on  January  1,  1871,  as  admin- 
istrator of  the  intestate's  estate.  He  filed  his  original 
petition  in  the  following  October  against  the  widow 
and  heirs,  upon  whom  process  was  duly  served.  The 
petition  was  taken  for  confessed  against  the  widow, 
and  it  seems  that  she  has  since  died.  Upon  motion 
of  the  complainant,   W.   I.   McFarland,  an  attorn*f  of 
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the   court,   was    appointed    guardian    ad  litem  for   four 
of  the   heirs,   naming   them,   it   being  shown   that  they 
were   under  age,   ^nd  had   no   regular   guardian.       The 
petition    alleged    that  the   five   heirs  were   in&nts,   but 
the   name   of  one   of  them,   Mary  Porter,  now  the  wife 
of  Scott   Bennett,   was   not    included   in   the   order   ap- 
pointing  the  guardian  ad  litem.      An  answer  was,  how- 
ever  filed,  in   the    name    of   all    of   the   five   heirs   by 
W.    I.    McFarland    as    their   guardian    ad  litem.       The 
answer    was    not    sworn    to.       On   February   13,    1872, 
another   petition   was   filed  by  the  administrator  against 
the   heirs,   stating   the   death   of  the   widow,   asking  for 
the   sale   of  other     lands    of    the   estate   to   pay   debts. 
Process   issued   on    this    petition   and   was   served   upon 
the   heirs.       An   answer   was   filed   in   the   name   of  all 
the   heirs   by    W,    I.    McFarland,   as   their  guardian  ad 
litem,   without   any   new   order   of  appointment. 

The  original  petition  alleged   that   the   administrator 

had   received   available   assets   to   the  amount  of  $ , 

and  had  applied  them  all  to  the  payment  of  the 
debts  and  liabilities  of  the  estate,  leaving  bona  fide 
debts  unpaid  to  the  amount  of  about  $2,460.  These 
debts  are  then  set  out  by  the  names  of  the  creditors 
and  the  amount  due  each.  The  lands  sought  to  be 
sold  were  fully  described.  On  November  9,  1871,  the 
cause  was  referred  to  the  master,  by  a  general  order 
without  any  recitals,  to  take  an  account  of  the  per- 
sonal assets  that  came  or  ought  to  have  come  into 
the  hands  of  the  administrator,  and  what  disposition 
he  had  made  thereof;  and  to  take  proof  and  report 
the   amount   of   debts    outstanding   and  unpaid   against 
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the  estate^  aDd  whether  it  was  necessary  to  sell  any 
or  all  of  the  land  for  the  payment  of  debts.  The 
<;lerk  was  required  to  report  to  the  same  term.  On 
the  next  day,  the  clerk,  in  the  presence  of  the  guard- 
ian ad  lUem,  and  the  petitioner's  counsel,  took  the 
deposition  of  the  administrator  upon  the  matters  of 
reference.  The  administrator  testified  that  he  had 
received  as  personal  assets  a  note  on  a  person  named 
for  f350,  and  held  the  notes  of  various  parlies  given 
for  propeHy  sold  by  him  as  administrator  amounting 
to  Jl, 168.80,  all  these  notes  being  payable  on  the 
25th  of  the  succeeding  December.  That  the  bona  fide 
debts  would  amount  to  $'^,500,  and  he  set  out  specifi- 
cally the  debts  mentioned  in  the  petition.  He  added 
that  it  was  necessary  to  sell  the  real  estate  or  a  suffi- 
ciency thereof  to  pay  the  debts.  The  clerk  reported 
the  facts  accordingly,  and  on  the  same  day  the  report 
was,  without  exception  confirmed.  The  decree  of  con- 
firmation recited  that  the  cause  came  on  to  be  heard 
upon  the  petition,  order  pro  confesso,  answer  of  guard- 
ian ad  liteniy  interlocutory  order,  proof  and  report.  It 
further  recited  the  death  of  the  intestate,  the  names 
of  his   widow    and    children,   and    the    qualification   of 

the  administrator   as   hereinbefore   stated.       It   also    re- 
cited that   it   appeared  to   the  court   that   the   personal 

assets  which  had  come  to  the  hands  of  the  administra^ 

tor  amounted  to  $1,518.80,  and  that  the  indebtedness  of 

the  estate   amounted  to  $3,500   to  f4/K)0,  and  that   the 

intestate   died   seized   of    certain    lands    described,   and 

"that  it   will   be  necessary  to  sell  a   portion   or  all   of 

said   land   to    pay  the   indebtedness   of  the   estate."      It 
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was  thereupon  decreed  that  the  clerk  sell  so  much  of 
the  land  as  would  be  necessary  to  pay  said  indebt- 
ednessy   prescribing  the  terms   of  sale. 

On  November  11,  1872,  the  clerk  retook  the  dep- 
osition of  the  administrator  in  the  presence  of  the 
guardian  ad  litem  and  the  solicitor  of  the  petitioner. 
He  deposed  that  there  wei*e  bona  fde  unpaid  debts  and 
liabilities  of  the  estate  to  the  amount  of  about  $4,000; 
that  a  large  part  of  the  personal  assets  had  been 
paid  out  .  on  just  debts;  that  the  remaining  assets, 
and  proceeds  of  lands  sold  would  fall  far  short  of 
paying  the  debts,  and  that  it  was  necessary  to  sell 
the  other  lands  to  pay  debts.  On  November  15,. 
1872,  a  decree  was  rendered,  reciting  that  the  cause^ 
came  on  to  be  heard  ''  upon  the  amended  petition, 
answer  of  the  guardian  ad  litem,  and  proof,"  when  it 
appeared  that  the  administrator  had  exhausted  all  the 
personal  effects  that  came  or  should  have  come  to  his 
hands  in  the  payment  of  bona  fde  debts  and  charges  r 
that  the  real  estate  already  sold  by  decree  will  fall 
far  short  of  paying  the  remaining  debts  and  charges, 
etc.  The  clerk  was  thereupon  ordered  to  sell  the 
land   described. 

On  March  11,  1873,  a  decree  was  rendered  con- 
firming sales  of  land  made  on  January  27,  and  May 
18,  1872,  under  the  decree  of  November  10,  1871, 
and  divesting  and  vesting  title  accordingly.  At  the 
same  time  the  clerk  made  a  report  of  sales  under  the 
decree  of  November  11,  1872,  and  of  offers  to  ad- 
vance the  biddings,  which  offers  were  accepted  by  the 
court,  and  titles  divested  and  vested  accordingly.      The 
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decree  made  a  reference  to  the  clerk  to  take  proof 
and  report  what  would  be  a  reasonable  fee  for  the 
solicitor  of  petitioner^  and  also  for  the  guardian  ad 
litem. 

On   July   10,    1873,   the   clerk    was    directed   to   re- 
port  the   amount   of    personal    assets    in    the   hands   of 
the  administrator  not  disbursed,  the  debts  of  the  estate 
unpaid,   the   real   estate    sold    by   order    of   the    court, 
the   amount   in   the   hands   of   the    clerk   realized   from 
the   sales,    and    the    amount    still    due    on    the    sales. 
Following  this   order,   the   transcript   contains   a  report 
of  the   administrator,   and   then   a   report  of  the   clerk* 
These     reports    show    that    the    administrator   received 
personal   assets   to   the    amount    of    $1,415.61    and   had 
disbursed    the   sum    of    $1,942.24;     that   the   debts   un- 
paid, as   far   as  known   to   the   administrator,  excluding 
costs  and  counsel  fees,  were  $3,230.48;     that  the  whole 
amount  of  indebtedness,  as  far  as  known,  was  $5,183.72; 
that   the   proceeds   of  land  sales  were  $3,608.54,  and  of 
sales  and  personalty  $5,024.15.       That  there   is   a  defi- 
ciency of  asssets  to  pay  debts  ot  $159.57,  to   which   must 
be  added  costs  and  counsel  fees.     On  July  18,   1873,  a 
decree  was  rendered,  reciting  that  it  appeared  from  the 
clerk's  report   that   the   personal   assets  and  proceeds  of 
land  sales   were   insufficient   to   pay  debts   of  the   estate 
and  costs,  the  former  orders  of  sale  were  revived.      At 
the  same  term,  a  report  was  confirmed  allowing  the  so- 
licitor of  petitioner  a  fee  of  $350,  and  the  guardian  ad 
litem  $25.       The   residue  of  the   lands  were   afterwards 
sold,   the   biddings   opened,   and    sales    confirmed    Feb- 
ruary  27,    1874,   and   titles   divested   and    vested. 
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In   February,  1875,  an  order  of   reference  was  made 
to   the   clerk   to  take    proof    and    report    what    claims 
against   the   estate   had   been   paid,  the  amount  paid,  to 
whom   paid,   and   whether   said    claims   were   valid   and 
owing;     what   claims    filed    with   the   administrator   are 
unpaid,   when    due   and   amount.      On    March  29,  1 876, 
the   clerk    was   again    ordered   to  take  proof  and  report 
what  debts  had  been  paid  by  the  administrator,  whether 
the   same   have   been    reported   upon   heretofore   or   not, 
and    what    debts    are    still    unpaid.       On    the   22d   of 
November,     1877,    the    clerk    was    directed    to   report 
what   debts   had   been    reported  as   paid  which  had  not 
been  paid.       Under  this  last   order,  the   clerk  reported 
that   two   claims,   one   of  $100  and  the  other  of  $18.25 
had   not    been     paid,    although    the    administrator   had 
received    credit    therefor    in    his    settlement    with   the 
county   court   clerk.       This   report,    not   being   excepted 
to,   was   confirmed    by   a   decree   of    March    27,     1878, 
and  the  two  claims  ordered  tiO  be  paid.      In  the  mean- 
time, judgments   had   been    taken    on   sale   notes,   some 
of  the   lands    resold,    and    other   lands  sold,   and   sales 
confirmed.     An   anditional    fee   to   the   solicitors   of  the 
administrator  of  $260  was  also  allowed.     Nothing  more 
seems   to   have   been    done    until    November   29,    1883, 
when    the    death    of    the    administrator   was   suggested 
and    proved,   and     the    cause    revived    in   the   name   of 
E.   G.  Ridgely  as   administrator  de  bonis  ?ion  of  R.  K. 
Porter.      Scott  Bennett  having  intermarried  with  Mary, 
one   of  the   heirs,    was   allowed   to  become  a  defendant. 
And   the   guardian    ad  litem    was    permitted    to   resign, 
and   a   new   guardian    was    appointed.       The   transcript 
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shows   no   further    step    in    the    cause    until   the   suing 
out   of  the   writ   of  error. 

The  decrees  confirming  the  sales  of  the  lands  de- 
scended were  final  decrees  from  which  an  appeal  or 
writ  of  error  would  lie.  The  proceedings  necessary 
to  effect  and  perfect  these  sales  have  been  fairly  well 
attended  to.  All  the  other  orders  and  decrees,  espec- 
ially those  made  upon  further  directions,  have  been 
obeyed  loosely  or  not  at  all.  And  we  do  not  find 
any  order  for  the  payment  of  the  proceeds  of  the 
sales  of  the  lands,  unless  it  be  for  the  fees  of  the 
^licitor  of  the  administrator  and  the  guardian  ad 
lUeni,  and  of  the  two  small  claims  reported  as  unpaid 
although  the  administrator  had  received  credit  for 
iheir  payment  in  his  si'ttleraent  with  the  county  court. 
There  has  been  no  settlement  of  the  administrator's 
accounts  in  the  circtiit  court,  nor  any  final  disposition 
of  the   funds   in    the   control   of   the   court. 

The  first  and  most  material  point  to  be  considered 
is  whether  the  proceedings  have  been  sufficiently  reg- 
ular to  render  the  sales  of  the  land  valid  upon  a 
direct  appeal.  The  administrator  was  authorized  by  the 
statute  to  file  a  petition  or  bill  for  the  sale  of  the  lands  of 
the  estate  to  pay  debts.  The  heirs  of  the  intestate 
were  regularly  made  parties  defendant  to  both  the 
original  and  amended  bills,  and  served  with  process 
under  each.  The  court,  therefore,  had  jurisdiction  of 
the  subject-matter  and  the  parties.  But  the  proceed- 
ings have   been    marked   with   many    irregularities. 

Several   particular   errors   are   relied  on  for  reversal. 
The  order   appointing  the   guardian  ad  litem  under  the 
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original  petition  did  not  contain  the  name  of  Maiy 
Porter,  one  of  the  heirs,  and  there  was  no  order  of 
appointment  under  the  amended  and  supplemental  bill. 
The  answer  of  the  guardian  ad  litem,  moreover,  is 
not  sworn  to.  The  circuit  court  being  a  court  of 
general  or  superior  jurisdiction,  every  presumption  i& 
in  favor  of  the  regularity  of  its  proceedings,  although 
in  the  particular  case  the  jurisdiction  be  statutory  if 
conferred  by  a  statute  of  a  general  nature ;  MeGavock 
v.  Bell,  3  Cold.,  51*2;  Kilcrease  v.  Blytlie,  6  Hum., 
378.  In  a  court  of  inferior  jurisdiction,  if  the  right 
of  the  guardian  ad  litem  to  act  turn  exclusively  upan 
the  order  of  appointment,  the  order  ought  perhaps  to 
uame  the  infants:  Rucher  v.  Rucker,  1  Heis.,  726. 
But  even  in  such  case  the  defect  might  be  cured  by 
tlie  recognition  of  the  guardian  by  the  court.  In  this 
case,  the  petition,  which  was  sworn  to,  states  that  all 
the  heirs  of  the  intestate  are  infants.  The  answer  of 
the  infants,  which  is  filed  by  the  guardian  ad  litem,  is 
in  the  name  of  all  of  them,  and  both  the  first  decree 
under  the  original  petition  settling  rights,  and  the  first 
decree  of  the  same  character  under  the  amended  and 
stipplemental  petition,  expressly  recites  that  the  cause 
was  heard  upon  the  answer  of  the  infants  by  their 
guardian  ad  litem,  thereby  recognizing  the  guardian 
as  the  guardian  of  all  of  them.  A  renewal  of  the 
order  of  appointment  under  the  amended  petition  would 
have  been  a  mere  form.  If  the  answer  had  under- 
taken to  state  facts,  or  make  admissions,  it  should 
have  been  under  oath,  but  the  answer  was  merely 
formal,    stating    that    the     infants    did    not   know    how 
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the  facts  were,  and  submitting  their  rights  to  the- 
protection  of  the  court.  An  oath  could  have  added 
nothing  to  such  an  answer.  Even  the  failure  of  the 
record  to  show  the  appointment  of  the  guardian  ad' 
litem,  would  not  be  fatal  on  a  direct  appeal,  where 
the  court  is  shown  in  its  decrees  to  have  recognized 
the  guardian  as  the  proper  representative  of  the  in- 
fant: Bank  of  LinnvUle  v.  Lefttoicky  9  Baxt.,  471.. 
The  irregularities  mentioned  are,  therefcfre,  not  suffi- 
cient to  authorize  a  reversal  of  the  decrees.  And 
there  is  nothing  in  the  objection  that  the  lands  de- 
scended could  not  be  sold  for  the  costs  and  expenses- 
of  the  administration.  For  the  administrator  being 
specially  authorized  to  institute  the  proceedings  to 
prevent  the  accumulation  of  costs,  would  be  entitled 
to  be  reimbursed  his  necessary  costs  and  expenses^, 
and  the  counsel  employed  would  be  subrogated  to  his 
rights   in   this   behalf 

These  are  the  only  specific  errors  assigned  by  the 
counsel  of  the  appellants  for  reversal.  There  is  a 
general  allegation  that  the  sales  were  void  even  in  a 
collateral  attack.  But  if  the  court  had  jurisdiction 
of  the  subject-matter  and  the  parties,  mere  irregular- 
ities in  the  exercise  of  that  jurisdiction  would  not 
render  the  sales  void.  The  case  made  in  the  plead- 
ings and  decree  can  alone  be  looked  to  in  testing 
the  jurisdiction :  Kindell  v.  TUus,  9  Heis.,  727,  736. 
The  act  of  1827,  brought  into  the  Code  section  2267, 
ft  seq,,  does  not  require  the  creditors  of  the  estate 
to  be  made  parties  to  the  suit:  Vance  v.  Saundei^s,. 
9  Baxt.,   294.       It   is   enough     if   the    debts   are   con- 
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<5eded  to  be  valid  in  the  bill,  or  subsequently  by  the 
administrator:  Id.  The  act  does  not  require  a  re- 
port of  debts  or  assets  as  a  preliminary  to  the  ex- 
ercise of  ^jurisdiction :  Kindell  v.  TUuSy  9  Heis.,  727, 
738.  Nor  is  it  any  objection  that  upon  taking  an 
account  with  the  administrator  he  may  be  found  to 
have  personal  assets  in  his  hands:  DaUaa  v.  Ready  6 
Yer.,  53.  And  premature  action  may  be  validated 
by  a  failure'  to  appeal,  and  subsequent*  recognition  by 
the  court  of  what  was  done,  when  the  defect  no 
longer  existed.  If  the  proceedings  are  not  void,  mere 
irregularities  will  not  affect  the  title  of  innocent  third 
persons  who  became  purchasers  under  the  decrees. 
Ck)de,  sec.  3186.  And  the  court  would  not  reverse 
the  decrees  for  such  errors  so  as  to  cloud  the  rights 
of  purchasers:     Lewis   v.   Baker ^    1    Head,   386. 

The  record  does  not  show  any  regular  settlement 
with  the  administrator  of  his  receipts  and  disburse- 
ment, nor  any  accurate  account  of  the  debts  of  the 
estate,  or  the  payments  made  thereon,  out  of  what 
funds,  and  by  whom,  although  ordered.  Nor  does  it 
appear  that  the  clerk  has  been  ordered  to  disburse, 
or  has  legally  disbursed  funds  which  came  to  his 
hands  from  the  sales  of  the  realty.  The  cause  will, 
therefore,  be  remanded  for  the  execution  of  the  orders 
of  reference,  and  for  such  further  orders  and  decrees 
as  may  be  necessary  to  adjust  the  rights  of  the  in- 
fants  in   the   funds   realized  from  the  sale  of  the  lands. 

The  judgments  and  decrees  of  the  circuit  court 
will  therefore  be  affirmed,  and  the  cause  remanded 
for  the  purposes  specified  above.  The  appellants  will 
pay   the   costs  of  this  court. 
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The  State  v,  Howard  Parker. 

1.  CRiMiNAii   Law.     AsiiauU  and  bcUiei-y,     Charge  of  the  court '  It  is  not 

error  for  the  court  to  omit  to  charge  upon  all  the  grades  of  the  offense 
embraced  in  the  indictment,  if  the  facts  in  the  case  do  not  require  a 
charge  upon  the  grade  of  offense  omitted.  If  the  omission  or  the 
error  in  the  charge  is  in  favor  of  the  defendant  he  cannot  complain. 

2.  Same.     Charge  of  court.     It  is  not  error  to  refuse  to  charge  upon  a 

mere  abstraction. 

3.  SaM£.    Same.    The  court  cannot  charge  the  jury  that  when  arresting 

a  person^  '*  the  officer  shall  inform  him  of  the  anthority  and  cause  of 
arrest,  and  exhibit  the  warrant  if  he  has  one" — if  the  defendant  ques- 
tions his  aulhorUy — "  except  when  the  person  being  arreeted  is  in  the 
act  of  committing  some  offense  in  the  presence  of  the  officer,"  and  the 
testimony  showed  that  the  defendant  knew  that  the  officer  was  seek- 
ing  to  arrest  him  and  fled  and  concealed  himself  behind  some  bushesi 
and  the  officer  called  to  him  to  come  out,  stating  that  he  had  a  war- 
rant for  his  arrest,  when  the  defendant  shot  the  officer.  Held,  not 
error. 

FROM    SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
county.       J.  M.  Greer^  J. 

McCabe  &  Brooks  and  Douglass  for  Parker. 

Attorney- General  Lea  for  the  State. 

Cooke,  Sp.  J.,   delivered   the  opinion  of  the  court. 

The  defendant  was  convicted  of  an  assault  and 
battery  upon  one  Jo.  Holmes,  with  intent  to  commit 
murder  in  the  first  degree.  The  evidence  in  the  cause 
fiJly  warrants  the  verdict,  and  the  only  questions  that 
have    been    seriously   urged    arise    upon   the   charge   of 
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the  court.  In  his  charge^  the  coart  instructed  the 
jury  that  there  were  four  different  offenses  contained 
in  the  indictment,  and  proceeded  to  instruct  them 
properly  as  to  what  was  required  to  constitute  an 
assault  and  battery  with  intent  to  commit  murder  in 
the  first  degree,  and  also  murder  in  the  second  de- 
cree, $nd  then  proceeded :  "  If  you  do  not  believe 
that  the  shot  was  either  fired  with  a  formed  design 
to  kill  Holmes,  nor  with  malice,  and  you  believe  it 
was  fired  at,  and  struck  Holmes  intentionally,  on  the 
part  of  Parker,  then  you  will  convict  him  of  a  simple 
assault  and  battery;"  thus  ommitting  to  instruct  the 
Jury  as  to  what  would  constitute  an  assault  and  bat* 
t^ry  with  intent  to  commit  voluntary  manslaughter, 
or  rather  erroneously  instructing  them  that  if  they 
found  certain  facts  which  would  have  authorized  a 
conviction  for  that  offense,  they  should  convict  the 
defendant  of  a  simple  assault  and  battery.  In  the 
ckse  of  Good  v.  The  State,  1  Lea,  293,  it  was  de- 
cided that  under  the  provisions  of  the  Act  of  1877, 
<jh.  85,  sec.  1,  it  was  not  error  for  the  court  to  omit 
to  charge  upon  all  the  grades  of  offenses  embraced 
in  the  same  indictment  if  the  facts  in  the  case  did 
not  require  a  charge  upon  the  grade  of  offenses  omit- 
ted. The  omission  in  this  case,  or  the  error  in  the 
charge,  was  directly  in  favor  of  the  defendant,  and 
it  was  impossible  that  he  should  have  been  prejudiced 
by   it. 

The  court  was  specially  requested  by  the  defend- 
aot  to  charge  the  jury  that  if  "they  believed  from 
the   proof   that    the    defendant    shot   Holmes  while   he 


APRIL  TERM,  1884.  223 

State  V.  Parker. 

was  approaching  him  under  such  circumstances  as  would 
produce  in  the  mind  of  a  reasonable  man  an  appre- 
hension that  there  was  a  design  to  take  away  his  life, 
or  to  do  him  some  great  bodily  harm^  the  defendant 
would  be  justified  in  such  shooting  on  the  grounds 
of  self-defense^  though  it  should  turn  out  afterwards 
that  there  was  no  danger/'  This  instruction  was 
refused  by  the  court,  as  the  record  states,  because 
there  was  nothing  in  the  proof  to  warrant  the  charge. 
This  refusal  is  assigned  as  error.  The  record  wholly 
fails  to  show  that  the  defendant  was  in  any  danger 
either  of  his  life  or  great  bodily  harm  at  the  time 
he  did  the  shooting,  there  being  no  testimony  tend- 
ing to  establish  such  a  state  of  facts.  The  charge 
requested  under  the  facts  disclosed  by  the  record 
would  have  been  a  mere  abstraction,  and  it  was  not 
error  to  refuse  it:  Williams  v.  The  State,  3  Heis.^ 
376;    May  v.  Ihe  State,    3   Heis,  379. 

Holmes  had  a  warrant  against  the  defendant  for 
a  misdemeanor,  and  had  been  specially  deputized  to 
arrest  him  upon  it,  and  was  attempting  his  arrest  at 
the  time  he  was  shot  by  the  defendant.  The  de- 
fendant's counsel  also  requested  the  court  to  charge, 
the  language  of  the  statute,  that  when  arresting  a 
person  "the  oflScer  shall  inform  him  of  the  authority 
and  cause  of  arrest,  and  exhibit  the  warrant  if  he 
has  one,  except  when  the  person  being  arrested  is  in 
the  act  of  committing  some  offense  in  the  presen<»e 
of  the  officer."  The  court  modified  the  instruction 
as  requested,  by  adding  the  qualification,  "  if  defend- 
ant   questions     his     authority,"    after    the    words    "  he 
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shall  exhibit  the  warrant  if  he  has  one/'  and  gave 
the  instruction  as  thus  modified ^  and  the  defendant 
excepted  to  the  modification.  The  testimony  showed 
that  the  defendant  knew  that  Holmes  was  seeking  to 
arrest  him,  and  fled  from  him  and  those  accompany- 
ing hira,  and  concealed  himself  behind  some  bushes. 
When  he  was  discovered  Holmes  called  to  him  to 
come  out,  and  stated  that  he  had  a  warrant  for  his 
arrest,  when  the  defendant  shot  him  in  the  breast. 
One  of  the  witnesses  states  Holmes  was  about  to  read 
the  warrant  to  him  when  he  was  shot.  But  the  tes- 
timony of  both  of  the  witnesses  to  the  transaction 
shows  that  the  defendant  shot  Holmes  immediately 
upon  being  informed  that  he  had  a  warrant  for  his 
arrest,  and  that  defendant  neither  requested  nor  gave 
time  to  the  officer  to  inform  him  of  the  cause  of 
Hs  arrest  before  he  shot  him.  It  was  not  error  in 
tlie  court  in  view  of  the  facts  of  the  case  to  qual- 
ify  the   instruction   to   the   extent   which   he   did. 

The  defendant's  counsel  also  requested  the  court 
to  charge  that  "  no  officer,  though  armed  with  a  war- 
rant to  make  an  arrest  for  a  misdemeanor,  has  the 
right  to  shoot  at  or  kill  a  person  who  attempts  to 
escape  from  arrest;  and  if  an  officer  makes  an  as- 
sault upon  a  person  against  whom  he  has  a  warrant 
such  person  has  a  right  to  resist  such  assault,  and 
defend  himself  from  any  wrong  or  injury  from  the 
officer."  This  request  was  also  refused  by  the  court, 
and  which  is  insisted  for  defendant  was  error.  The 
proof  showed  that  Holmes  with  two  other  persons 
went  to  the   house   of  one   Wilcox,  where   the   defend- 
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ant  was,  with  a  warrant  for  the  purpose  of  arresting^ 
him ;  that  he  called  at  the  door,  which  was  opened 
by  Wilcox,  when  he  said  "good  evening,''  and  asked 
if  defendant  was  there,  and  was  told  that  he  was. 
Holmes  then  stepped  forward  as  though  he  was  going 
ioto  the  house,  when  the  defendant  said  keep  back^ 
and  shot  at  him  and  fled,  and  a  shot  or  shots  were 
fired  after  him,  none  of  the  shots  of  either  party 
however  taking  effect,  He  was  pursued  by  Holmes,, 
and  those  with  him,  and  some  ten  or  fifteen  minutes 
after  this  he  was  found  some  two  hundred  and  fifty 
yards  from  the  place  where  this  occurred,  concealed 
behind  some  bushes  when  he  was  told  by  Holmes  to 
come  out  that  he  had  a  warrant  for  his  arrest,  and 
was  shot   by   him   in   the    breast  as   above   stated. 

There  was  nothing  in  the  testimony,  as  we  see  it,, 
to  which  the  charge  requested  was  applicable,  and  it 
was  properly  refused.  There  is  no  error  'in  the  re- 
cord, and  the  judgm^jnt  of  the  circuit  court  must 
be  affirmed. 


The  State  v.  Howard  Parker. 

1.  Criminal  Law.  Carrying  piM.  Mei^ger,  While  the  defendant  can 
not  be  convicted  of  a  separate  offense  for  having  a  pistol  at  the  time 
he  did  certain  shooting,  for  which  he  has  been  convicted  of  assault 
with  intent  to  commit  murder,  yet  if  the  offense  of  carrying  a  pistol 
was  complete  before  the  shooting,  the  defendent  may  be  convicted 
of  carrying  a  pistol. 

15— VOL.  13. 
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2.  Sake.  Sentence  of  the  court.  Where  a  person  is  oonyicted  of  both  a 
feloDj  and  a  misdemeanor,  it  is  proper  that  the  judgment  in  the 
more  severe  sentence  be  executed  first,  because  this  affords  less  op- 
portunity of  escaping  proper  punishment. 


FROM   SHELBY. 


Appeal  in  error  from  the  Crimioal  Court  of  Shelby 
county.      J.   M.   Greer,  J. 

McCabe  &  Brooks  and Douglass  for  Parker. 

Attorney- General  Lea  for  the  State. 

Cooke,  Sp.  J.,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  carrying  a  pistol 
and  convicted,  and  has  appealed  to  this  court.  The 
bill  of  exceptions  is  as  follows:  ''And  in  the  case  of 
the  State  against  Howard  Parker  for  carrying  con- 
cealed weapons,  it  was  agreed  by  the  attorney- general 
and  the  counsel  for  defendant,  that  the  testimony  should 
be  heard  in  both  cases,  while  only  the  first  case  wa^ 
on  trial,  and  the  two  were  tried  together  at  the  re- 
-quest  of  the  defendant.  That  the  proof  showed  that 
Howard  Parker  drew  his  pistol,  that  it  was  a  small 
pistol  and  not  an  array  or  navy  pistol.  That  thin 
was  in  Shelby  county — a  few  days  before  the  indict- 
ment in  this  case  was  found.  The  above  agreement 
is  furnished  as  a  bill  of  exceptions  in  the  pistol  case 
and    the   court   accordingly   signs   it   as   such.'' 

There  is  nothing  whatever  in  this  record  to  show 
what  other  case  is  referred  to,  or  what  that  other 
case   was  j  for,    or    what    testimony    there    was     in   that 
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oOier  ease.  ^    There   is   nothiDg  to   connect    or    identify 
this  with   any   other    transaction.       There  is   no  charge 
of  the  court   nor  any  statement  that  the  facts  admitted 
by  the  argument    was    all    the  evidence   in   the  caose. 
Hence   there  is  no  error  that  we  can  see  in  the  record. 
It  is  assumed^   however,   by   counsel  for  the  defend- 
ant, that   the   carrying  a  pistol  for  which  the  defendant 
is  indicted,   is  the  same   as  that    disclosed   in  the  ease 
of  the  State  against  him   for  assault  and   battery  with 
intent   to  commit   murder,   and   for   which   he   has  been 
^eonvicted,  and   in   which  case    the    judgment    has    just 
been    a£Grmed.       And    upon    this    assumption  it   is  in- 
sisted   that    the    carrying    the    pistol    with    which   the 
shooting  in   that  case   was  done   by  the   defendant,  was 
part  and  parcel   of   that  offense,   and   is   merged  in   it, 
and  hence    the    conviction    in  this  case   was   improper, 
if  we   assume,   however,  that   the  carrying  a  .  pistol  for 
which    this    conviction   ^has    been    had    was    the    same 
carrying    that    has    been    disclosed    in   that  case,   then, 
as  we   have  seen   in   the    opinion    just   announced,   the 
record  in   that  case  shows  that  he  had  the  pistol  when 
Holmes,   the  officer  whom  he   shot,   first  found  him  at 
Wilcox's   house,   that   he   carried   it   with  him   when   he 
fled  to  the   bushea   where   he  concealed  himself.     Hence 
the  offense   of  carrying  it   was  complete   before   he   did 
the  shooting   with   it,   for   which  he  has  been   convicted 
in  that  case.       And     although    he    could    not    be  con- 
victed for  a  separate    offense    for  having   the   pistol  at 
the  time   he   did   the   shooting,  yet   he   might   be  prop- 
erly convicted   for   the   previous  carrying  before  he  <^as 
discovered   and  confronted  by  the  officer  whom  he  ahot. 
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Bat  whether  this  were  so  or  Dot^  as  thfs  record  is 
presented,  we  are  compelled  to  affirm  the  judgment, 
which  in  this  case  will  be  executed  after  the  expira- 
tion of  the  term  of  imprisonment  in  the  penitentiary 
to  which  the  defendant  has  been  sentenced,  as  we 
deem  that  the  more  proper  order  to  be  made  in  such 
oases,  as  affording  persons  oonvicted  of  both  a  felony 
and  misdemeanor  less  opportunity  of  escaping  before 
the  execution  of  the   more  severe  sentence. 


Con  Daly  v.  The  State. 

CoNSTiTunoNAi.  Law.  Ptxiiiol  law.  The  act  of  1883,  ch.  138,  creates  a 
privilege,  and  limits  the  exercise  of  the  privilege  to  certain  cor- 
porations, and  is  a  partial  law,  and  unconstitutional. 


FBOM  SHELBY. 


Appeal   in   error  from  the  Criminal  Court  of  Shelby 
county,      J.   M.   Greeb,  J. 

W.  H.  Carroll  and  8.  P.   Walker  for  Daly. 

Attorney- General  Lea  for  the  State. 

Cooper,  J.,  delivered  the   opinion   of  the   court. 

The  plaintiff  in  error  was  indicted  in  one  count 
for  that,  on  September,  1883,  he  did  unlawfully  bet 
and   wager  money  upon  horse  races  run  outside  of  the 
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limitg  of  the  State  of  Tenneasee.  And  in  a  second 
count  for  that;  on  the  same  day,  he  did  unlawfully 
bet  and  wager  money  ufion  a  horse  race  run  outside 
of  the  Kmitg  of  the  State,  and  unlawfully  did  aid 
and  abet,  assist  and  encourage  the  making  of  certain 
bets  upon  said  races.  The  court  overruled  a  motion 
to  quash  the  indictment,  and^  held  the  act  of  1883, 
ch.  138,  under  which  the  defendant  claimed  to  be 
protected,  unconstitutional.  The  case  was  then  tried 
upon  an  agreed  state  of  fiicts  by  the  court,  and  judgM 
ment  rendered  against  the  defendant,  from  which  he 
appealed   in   error. 

The  agi'eed  facts  are  that  Daly  did,  within  six 
months  of  the  finding  of  the  indictment,  and  in  Shelby  . 
county,  sell  a  pool  on  a  race  run  in  the  State  of 
Kentucky,  on  a  licensed  course  of  that  State ;  that 
in  making  the  sale  hie  was  acting  under  and  by  the 
aaihority  of  the  new  Memphis  Jockey  Club,  which 
club  was  then  and  now  a  lawfully  chartered  and  or« 
ganiised  blood-horse  association  under  the  laws  of  this 
State,  having  its  Mim  in  the  county  of  Shelby.  It 
was  agreed  that  the  judgment  should  be  for  or  against 
the  defendant,  as  the  court  may  determine  the  act 
of   1883  to   be   constitutional  or  not* 

The  act  makes  it  a  misdemeanor,  punishable  by 
fine,  "for  any  person  to  sell  pools,  or  to  make  any 
betting  book  or  combination  upon  any  race  run,  trotted 
or  paced  in  this  State,  or  in  any  other  State  of  the 
Uoited  States,  unless  the  said  pool-selling,  book  making 
or  combination  be  conducted  or  made  under  and  by 
the  authority  of   a  -lawfully  chlurtered  or  incorpoaated 
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blood-horse  or  turf  association^  or  trotting  association^ 
or  stock  or  agricultural  fair  association  of  this  State^ 
and  then  only  in  the  county  in  which  said  associa- 
tion or  fair  may  be  located.  It  is  further  enacted 
that  any  association  operating  under  the  provisions  of 
this  act  shall  pay  an  annual  tax  for  the  privilege  to 
the  State  of  $100,  and  that  the  counties  may  collect 
a  tax   on   the   same   not  to   exceed  the   State   tax. 

By  the  Code,  section  4870,  it  is  made  a  misde- 
meanor to  bet  or  wager  for  money  or  other  valuable 
thing,  and  the  mere  making  a  bet  or  wager  is  in- 
dictable, the  only  effect  of  adding  to  the  charge  of 
betting  the  specific  game,  contest  or  issue  upon  which 
.  the  bet  or  wager  was  laid  being  to  throw  upon  the 
prosecution  the  ontts  of  proving  the  fact  as  alleged: 
State  V.  Blaclcbumy  2  Cold.,  235.  In  misdemeanors 
there  are  no  accessories  either"  in  name  or  the  order 
of  prosecution.  When,  therefore,  one  sustains  in  mis- 
demeanors a  relation  which  in  felony  makes  an  acces- 
sory before  the  fact,  if  what  he  does  is  of  sufficient 
magnitude,  he  is  to  be  treated  as  a  principal,  and 
the  indictment  may  charge  him  as  such :  1  Bish.  Cr. 
Law,  sec.  685;  Staie  v.  Bonner y  2  Head,  135;  JHiir- 
vefy  V.  StatCy  8  Lea,  113.  Betting  on  a  horse  race 
is  a  misdemeanor  under  this  law  if  not  within  the 
exemption  of  the  Code,  sec.  4881,  which  exemption 
waa  intended  for  the  encouragement  of  the  raising  of 
fine  stock  in  this  State :  Hxiff  v.  Slate,  2  Swan,  279  ;^ 
State  V.  Blackburn,  2  Cold.,  235.  We  held,  there- 
fore, that  selling  a  pool  on  a  race  run  in  another 
State   was    betting    and    indictable:     Edwards  v.  State, 
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8  Lea,  411,  The  defeudant  was  properly  convicted 
unless  protected  by  the  provisions  of  the  act  of  1883, 
under  the  agreed   facts. 

That  act  is  open  to  the  objection  of  the  attorney* 
general  that  so  far  as  it  is  positive  in  its  terms  it 
simply  makes  unlawful  what  was  unlawful  before,  and 
only  makes  an  exemption  by  implication.  But  the 
court  must  look  to  the  intent  of  the  Legislature,  and 
that  intent  seems  to  have  been  to  legalize  betting  by 
pool- selling  upon  races  run,  trotted  or  paced  in  other 
States,  provided  the  sale  was  "conducted  or  made 
under  and  by  the  authority  of  a  lawfully  chartered'^ 
blood-horse  association  in  the  county  of  its  location. 
This  has  been  attempted  to  be  done,  not  by  a  gen* 
eral  law  directly  increasing  the  powers  of  such  cor- 
porations, but  by  a  general  criminal  law  with  an 
exemption   in   favor   of   such   corporations. 

By  the  Code,  sec.  50,  the  word  person  is  made  to 
include  a  corporation,  a  result  which  would  probably 
have  followed  without  the  general  provision.  The 
act  under  consideration  is  a  general  penal  statute 
which  undertakes  to  exempt  a  particular  class  of  cor- 
porations or  chartered  associations  from  its  purview. 
The  Constitution,  Article  XI.,  section  8,  provides: 
"The  Legislature  shall  have  no  power  to  suspend  any 
general  law  for  the  •  benefit  of  any  particular  indi- 
vidual, nor  to  pass  any  law  for  the  benefit  of  in- 
dividuals inconsistent  with  the  general  laws  of  the 
land;  nor  to  pass  any  law  granting  to  individuals 
rights,  privileges,  immunities  or  exemptions  other  than 
such  as   may   be    by   the   same    law    extended    to   any 
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members  of  the  community  who  may  be  able  to  bring 
himself  within  the  provisions  of  such  law/'  The 
^ame  section,  it  is  true,  by  way  of  proviso,  author* 
izes  the  creation  of  corporations,  and  the  increase  and 
diminution  of  their  powers  by^general  law.  But  after 
a  corpoitttion  is  created  for  >any  purpose,  and  with 
specified  powers,  it  becomes  a  person  within  the  mean* 
ing  of  our  penal  laws,  or  other  general  laws,  and 
subject,  like  individuals,!  to  those  laws.  Its  powers 
may  be  increased  or  diminished  by  general  law,  but 
it  can  no  more  be  exempted  than  an  individual  citi- 
zen from  the  purview  of  a  penal  law :  Lea  v.  StaUy 
10  Lea,  478.  The  exemption  of  classes  of  persons, 
not  individuals,  from  the  penalties  of  prohibiting  acts 
is  a  different  question :  Maney  v.  StatCj  6  Lea,  218  j 
State  V.  Rauschevy  1  'Lea,  9U;  and  see  Davis  v.  StaUy 
3   Lea,   376. 

The  question  is,  consequently,  narrowed  down  to 
this,  was  the  act  intended  to  increase  the  corporate 
powers  of  the  particular  class  of  corporations?  And 
clearly  it  was  not,  for  the  powers  and  privilege  is 
not  extended  to  all  of  these  corporatipns,  but  is  re- 
stricted to  such  of  them  as  choose  to  pay  an  annual 
tax  therefor.  What  the  statute  in  fact  does  is  to 
create  a  new  privilege,  the  right  to  sell  pools,  and 
make  betting  books  upon  races  trun  either  in  or  out 
of  the  State,  and  to  limit  the  exercise  of  this  priv- 
ilege to  a  certain  class  of*  corporations.  This  can- 
not be  done.  A  privilege  created  for.  individual 
profit  and  taxation  must  be  open  to  every  member 
of   the   community   who   may  be   able   to  bring  himself 
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within  the  provisions  of  the   general  law  which  creates 

the   privilege. 

To   sell    pools   on    horse    races,   we   learn   from   the 
ooonsel   of   the   plaintiff    in   error,   is   selling   the   right 
to   select   one   of   a  n amber   of   the   horses   entered   for 
a  race   upon    the    chance    of   his  winning,    the   money 
of    the    various    purchasers    being    put   into   a   pool   or 
common    fund   to   be   paid,   after   deducting  the   seller^s 
commissions,    to    the     successful    bidder.       In    Bell    v. 
StaUy  6   Sneed,   507,    which  was  a   prosecution   for  car- 
rying  on   a  "gift   enterprise,"  Judge  Caruthers,   in   de- 
livering   the    opinion   of   the    court    said :     "A   lottery 
is  a   game   of   hazard,    in   which   small   sums   are  ven- 
tujed  for  the  chance  of  obtaining  greater.      Now  what 
is   the    case     before    us?       Is    it    not    that    species   of 
gaming   called   a    lottery?       A   small    sum  is   ventured 
for  the   chance   of   a   greater;    one  dollar  or   five   dol- 
lars perhaps  for  a   book   and    the    chance   of  a   watch 
valued  at  $40.     *     *     So  all  pay  their  money,  at  least 
in  part,   for   the   chance   of  winning   a   prize  of  greater 
or  less   value.'^      In   the  case   now   under  consideration 
all  the   money  is   paid   for   the  chance  of    winning  the 
whole,    less   commissions.       If  a    gift    enterprise    be    a 
lottery,   pool   selling  would   perhaps   be   a   lottery    also. 
Aud  our   Constitution    expressly  forbids   the   legislation 
to   authorize    lotteries    for  any    purpose:     Const.,   Art. 
XL,  sec.  5.       The   point  has   not   been   argued,  and  it 
is  not  necessary   for   us    definitely   to    decide   it,   or  to 
oven  intimate   an   opinion   upon   it. 
Judgment   affirmed. 
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E.   D.  Morgan  &  Co.  v.  Merchants'  NAxiONAii  . 

Bank  of  Memphis. 

1.  Statute  of   Limitations.     Power  <^  bank  pregideni  to  bind  the  bank^ 

Where  L.,  D.  &  Co.,  a  firm  of  which  D  was  a  member,  guaranteed  to- 
M.  &  Co.,  a  New  York  firm,  certain  advances,  and  agreed  to  hold 
them  harmless  on  account  of  same,  and  M.  &  Co.  made  the  advances 
to  the  defendant  bank  in  Memphis,  more  than  six  years  before  action 
brought,  and  D  having  become  president  of  the  bank,  and  being  ia 
New  York  on  other  business  within  six  years  before  action  brought, 
saw  M.  <&  Co ,  who  threatened  to  sue  the  bank,  whereupon  D,  the 
president,  admitted  the  claim  sued  on  to  be  just  and  due  by  the 
bank,  and  requested  time,  and  promised  in  case  of  delay  to  sue,  the 
bank  should  not  plead  the  statute  of  limitations,  and  M.  &  Co.  waited 
as  requested.  Heldf  this  action  of  the  president  revived  the  debt 
against  the  bank,  and  the  same  was  not  barred  by  the  statute  of  lim- 
itations, and  that  the  fact  that  this  was  done  in  New  York,  and  that 
D,  the  president,  was  guarantor  of  the  debt,  there  being  no  antag> 
onism  between  him  and  the  bank,  made  no  difference. 

2.  Practice.     BiU  of  exceptions.     Although  bill  of  exceptions  is  duly 

made  out  under  act  of  1875,  an  appeal  only  lies  after  final  judgment. 


FROM    SHELBY. 


Appeal   from   the   Chancery  Court  at  Mempbis.      W^ 
W.  McDowell,  Ch. 


PROM  SHELBY. 


Appeal  in   error   from   the   Circuit   Court  of   Shelby 
county.       J.   O.    Pierqe,   J. 

EsTES   &   Ellett   for   Morgan. 

W.   D.    Beard   for   Bank. 
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Deaderick,  C.  J.,  delivered  the  opinion  of  the  court.. 

This  suit  was  brought  in  the  circuit  court  at  Mem- 
phis to  recover  for  advances  made  to  defendant  on 
shipment  of  cotton  in  excess  of  the  proceeds  of  its 
^le  realized  by  plaintifis.  The  defendant  pleaded  nil 
debit,  payment,  and  the  statute  of  limitations  of  six 
years. 

The  account  is  satisfactorily  proved  and  there  is  na 
evidence  of  its  payment,  so  that  the  real  and  sole  defense 
IB  the  statute  of  limitations.  The  suit  was  begun  May 
4,  1875,  and  the  last  of  the  cotton  sold  in  June,  1868,. 
leaving  a  balance  due  to  plaintifis  of  $8,161.50,  for 
which  an  account  was  rendered  and  payment  requested 
July   8,  1868. 

The  shipment  of  the  cotton,  and  the  drafts  of  the 
defendant,  drawn  by  A.  T.  Laoey  and  endorsed  by 
W.  H.  Cherry,  President,  took  place  in  February  and 
March,   1867. 

On  the  25th  of  February,  1867,  Lewis,  Daniel  & 
Co.,  a  firm  of  the  city  of  New  York,  by  letter  ad- 
dressed to  E.  D.  Morgan  &  Co.,  guaranteed  the  pay- 
ment of  any  advances  made  by  them  on  the  consign- 
ments of  cotton  made  by  A.  T.  Lacey  for  the  benefit 
of  the  defendant,  the  Merchants  National  Bank  of 
Memphis.- 

Afler  the  8th  of  July,  1868,  plaintiffs  sept  from 
time  to  time  statements  of  their  account,  W.  H.  Cherry 
being  president  of  defendant  up  to  January  1,  1870,  but 
he  seems  not  to  have  replied  directly  to  these  de- 
mands of  payment.       In    April,    1872,    R.    C.    Daniel^ 
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of  the  firm  of  Lewis,  Daaiel  &  Co.,  became  president 
of  defendant,  the  Merchants'  National  Bank  of  Memphis, 
and  the  said  DanieiJ  states  that  the^  account  of  plain- 
tiffs, for  upwards  of  $8,000,  was  included !  in  a  state- 
ment of  the  bank's  assets  and  liabilities  furnished  him 
by  the  officers  of  the  bank,  as  an  existing  liability. 
Daniel  also  states  that  in^December,  1872,  being  then 
in  New  York,  he  had  a  conversation  with  a  member 
•of  the  firm  of  E.  D.  Morgan  &  Co.,  in  reference  to 
the  claim  of  said  firm  acrainst  defendant  In  this  con- 
versation, Mr.  Humphreys,  the  member  of  said  firm, 
alluded  to,  said  that  if  the  claim  now  in  suit  was  not 
paid  very  soon,  the  firm  would  bring  suit  for  it. 
Daniel  then  assured  him  that  the  debt  should  be  paid 
as  soon  as  the  bank  could  spare  the  money,  and  re* 
quested  the  said  Humphreys  to  wait  for  the  debt. 
He,  Humphreys,  said  the  debt  might  be  barred  by  the 
statute  of  limitations,  when  Daniel  assured  him  that 
the  bank  would  not  avail  itself  of  any  such  defense, 
that  the  debt  was  just,  and  urged  Humphreys  not  to 
sue,  and  expressed  the  opinion  that  the  bank  would 
be  able  to  pay  all  its  debts,  and  all  it  needed  was 
time  to  collect  its  outstanding  claims,  and  upon  these 
assurances   Humphreys   agreed   not  to  sue. 

These  foregoing  are  the  promises  and  acknowledg- 
ments,  made  by  the  president  of  the  bank  to  the 
plaintiffs  in  December,  1872,  at  the  office  of  plaintiffs 
in   New   York. 

If  these  promises  and  acknowledgments  are  sufficient 
to  arrest  the  running  of  the  statute  of  limitations, 
plaintiffs^   claim   was  not  barred    at  the    commenoenient 
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of  this   suit,   otherwise   the  daim   is  barred  and   plain- 
tifls  cannot  recover. 

The  issues  were  submitted  to  a  jury  December  20^ 
1880,  during  the  September  term  of  the  circuit  court,, 
and  on  Dec^ber  22,  1880,  a  verdict  was  rendered. in 
Avor  of  plaintiffs  for  the  sum  of  $14,935.56.  On  the 
12th  of  January  next  thereafter,  on  motion  of  defend- 
ant, a  new  trial  was  granted.  Thereupon,  the  plain- 
tifis  tendered  their  bill  of  exceptions,  under  the  act  of 
1875,  chapter  106,  embodying  the  evidence,  the  rulings 
and  charge  of  the  court,  and  the  action  of  the  court 
on  said  motion,  which  was  signed  by  the  court  and 
made   part  of  the  record   in   the  cause. 

At  the  following  January  term,  1881,  on  the  14tb 
of  March,  1881,  the  partes  submitted  the  issues  to 
the  judge,  without  the  intervention  of  a  jury,  and  it 
was  agreed  that  the  evidence  contained  in  the  former 
bill  of  exceptions,  filed  January  13,  1881,  should  be 
beard.  The  findings  of  feicts  and  law  by  the  circuit 
jndge  are  fully  set  out  in  his  judgment,  which  was  iu^ 
£ivor  of  defendant,  and  from  which  the  plainti£fs  have 
appealed   to  this  court. 

First,  His  Honor,  the  circuit  judge,  finds  that  the 
account  for  $8,161.50  with  interest  from  July  8,  1868i, 
was  sufficiently  proved  and  was  due  by  defendant  to 
plaiDtifis. 

Second,   That   more  than   six  years  elapsed  after  the 
cause  of  action   first  accrued   before  the  commencement 
,of  this   suit. 

Third,  That  in  the  fall  of  1872,  R.  C.  Daniel,  then 
president   of  the  Merchants^   National   Bank,  and  acting 
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for  said  bank^  being  in  New  York,  then  and  there 
admitted  the  said  claim  was  just  and  due  by  defend- 
ant to  plaintiffs,  and  promised  in  case  of  delay  to  sue, 
the   bank   would   not  plead  the  statute  of  limitations. 

Feurth,  That  said  Daniel  as  such  president,  under 
the  custom  among  bank  officers,  had  the  power  and 
authority  to  bind  defendant  by  such  promise  and  agree- 
ment, and  that  the  same  would  be  binding  on  de- 
fendant,  but  for   the   &cts   stated    in   the   next   finding. 

Fifth,  That  on  February  27,  1867,  before  plaintiffs 
made  any  advances  to  defendant,  the  firm  of  Lewis, 
Daniel  &  Co.,  of  which  said  B.  C.  Daniel  was  a  mem- 
ber,  guaranteed  the  said  advances  and  agreed  to  hold 
the  plaintiffs  harmless  on  account  of  the  same,  in  the 
terms  stated   in   their  letter. 

Sixth,  The  oonclusion  of  the  court  as  to  the  law 
of  the  case  upon  the  foregoing  facts,  is  that  said  Dan- 
iel, by  reason  of  said  guaranty,  occupied  such  a  rela- 
tion to  the  transaction  as  disqualified  him  in  the  ab- 
sence of  ei^press  authority  from  the  bank,  from  re])- 
resenting  the  bank  in  making  said  admission,  promise 
and  agreement  with  the  plainti£fs,  and  on  that  account 
as  well  as  because  the  said  admission,  promise  and 
agreement  were  made  in  New  York,  away  from  the 
regular  place  of  business  of  said  bank,  and  while  said 
Daniel  was  engaged  in  attending  to  another  and  dif- 
ferent matter  of  business  for  said  bank,  which  was  the 
object  of  his  journey,  the  same  were  not  binding  on 
said  bank  and  not  sufficient  toT  take  the  case  out  of 
Ike  operation   of  the  statute   of  limitations. 

Thereupon   judgment  was  rendered  in   favor  of  de» 
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fendant   and    against    plaintiffs    for    costs,    from    which 
jadgment  plaintiffs  have  appealed  in  error  to  this  court. 

It  is  now  insisted  by  defendant,  that  as  no  appeal 
after  the  final  judgment  was  prayed  from  the  judg- 
ment granting  a  new  trial,  that  order  of  the  court 
<»nnot  now  be  reviewed  here,  and  as  no  motion  for  a 
new  trial  was  made  before  appeal  from  the  final  judg- 
ment, only  errors  apparent  of  law  and  not  of  facts,  are 
subject  to  correction.  As  to  this  last  proposition  it 
is  correct,  but  as  we  understand  the  case,  the  errors 
complained  of  are  errors  of  law,  and  if  errors  of  law 
apparent  from  the  record,  they  might  be  corrected 
although  no  new  trial  was  asked:  2  Lea,  396-7;  4 
Cold.,   405. 

The  circuit  judge  had  found  as  facts,  that  plaintiffs' 
<slaim  was  a  just  one  against  the  bank;  that  more  than 
MIX  years  elapsed  after  cause  of  action  accrued  before 
the  commencement  of  the  suit;  that  within  less  than 
six  years  from  the  ^ime  the  cause  of  action  accrued, 
R.  C.  Daniel,  as  president  of  the  bank,  had  promised 
to  pay  it,  and  asking  indulgence,  promised  not  to 
plead  statute  of  limitations;  that  Daniel,  as  president 
of  the  bank,  had  power  to  bind  the  bank  by  such 
promise;  that  in  February,  1867,  Lewis,  Daniel  &  Co., 
of  which  firm  said  R.  C.  Daniel  was  a  member,  guar- 
anteed the  payment  of  advances  to  be  made  by  plain- 
tiffs, and  to  hold  them  harmless  on  account  of  such 
advances.  And  from  these  facts  so  found  by  the  court 
and  sustained  by  the  evidence  in  the  record,  the  court 
drew  the  conclusion  and  decided  as  matter  of  law, 
that  defendant    was    not   liable   because   said   Daniel,  by 
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reason  of  said  guaranty,  occnpied  such  a  relation  to 
the  transaction  as  disqualified  him  in  the  absence  o^ 
express  authority  from  representing  the  bank  in  making 
said  promises  and  admission,  and  also  because  the  said 
admission  and  promise  were  made  in  New  York,  awfty 
from  the  regular  place  of  business  of  said  bank.  Pre- 
termitting for  the  present  the  consideration  of  the  effect 
of  the  finding  of  the  court  on  the  last  trial,  of  the 
law  and  facts  it  is  sufficient  to  say,  if  the  law  is  held 
incorrectly  by  the  court  upon  the  facts  so  found  by 
him,  this  court  may  set  aside  his  judgment  and  render 
the  proper  judgment  upon  the  facts  so  found,  which 
we   have   before   stated   are  sustained  by  the  evidence. 

After  the  verdict  of  the  jury  was  rendered  in  the- 
first  trial,  the  court  upon  a  motion  for  a  new  trial 
by  defendant,  set  aside  the  verdict  and  granted  a  new 
trial;  thereupon  the  plaintiff  excepted  to  the  action  of 
the  court  on  setting  aside  the  verdict  and  granting  a 
new  trial,  and  tendered  his  bill  of  exceptions,  which 
he  prayed  the  court  to  sign  and  make  a  part  of  the- 
record,   which   was   done   accordingly. 

The  act  of  1875  provides  *nhat  where  a  new  trial 
is  granted  (or  refused),  either  party  may  except  to  the 
decision  of  the  court,  take  his  bill  of  exceptions  and 
the  judge  is  required  to  allow  and  sign  the  same,  and 
such  bill  of  exceptions  shall  be  a  part  of  the  record 
in  the  cause,  and  it  shall  be  lawful  for  the  appellant 
in  such  case  to  assign  for  error,  that  the  judge  below 
improperly  granted  or  refused  a  new  trial  therein,  and 
the  Supreme  Court  shall  have  power  to  grant  new 
trials,   or  to   correct  any   errors  of  the  circuit  court  in 
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granting  or  refusing  new  trials":  Acts  of  1875,  p.  189, 
The  bill  of  exceptions  in  this  case  was  regularly  taken 
at  the  trial  t^rm,  and  by  operation  of  the  act  became 
a    part   of  the   record    in    this   cause. 

It  has  been  held  by  this  court  that  no  appeal  lies 
from  the  order  of  the  court  granting  or  refusing  a 
Dew  trial,  but  the  questions  arising  upon  that  part  of 
the  case  are  subject  to  revision  in  this  case,  only  on 
appeal  after  final  judgment:  4  Baxt.,  438;  8  Baxt., 
382;  10  Lejj,  633.  And  in  the  latter  case  it  was 
said:  "We  are  of  opinion  that  it  was  the  intention 
of  that  act  to  give  the  appeal,  after  final  judgment,  to 
the  party  seeking  to  have  the  error  of  the  court  in 
granting   a    new    trial   reversed." 

In  this  cas(?  we  hold  that  the  party  appealing  has 
properly  brought  the  case  to  this  court  for  revision, 
that  the  error  of  the  court  below  may  be  corrected 
here  by  rendering  the  proper  judgment  upon  the  ver- 
dict of  the  jury,  if  in  the  opinion  of  this  court  the 
new   trial    was    improperly  granted. 

The  defendant  requested  the  judge  to  charge  the 
court  ^'that  the  president  ot  the  defendant  had  no  in- 
herent power  by  virtue  of  his  office,  to  bind  the  bank 
by  a  promise  or  agreement  not  to  plead  the  statute  of 
limitation^,  and  if  they  should  find  that  Daniel  made 
such  a  promise  without  authority,  it  would  not  bind 
the  bank.^^  The  latter  part  of  this  requectt  we  con- 
strue as  meaning  if  he  had  no  other  power  than  that 
derived  from  his  position  as  president,  it  would  not 
bind  the   bank. 

The   record    does    not   disclose    that  any   express   au- 
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thority  was  conferred  by  formal  action  of  the  Board 
of  Directors  upon  the  president  to  negotiate  for  delay 
of  payment  of  the  debt  claimed  by  plaintiffs.  It  is 
insisted  by  plaintiffs'  counsel^  that  this  request  is  not 
properly  in  the  bill  of  exceptions^  but  we  think  it  is. 
It  is  in  the  body  of  the  bill  of  exceptions,  the  fact 
of  the  request  to  charge  it,  iis  recited  therein,  and  it 
immediately  precedes  that  part  of  the  charge  which 
was  excepted  to  by  plaintiffs,  and  precedes  the  judge's 
signature.  So  that  we  think  it  is  properly  a  part  of 
the  bill  of  exceptions,  and  if  it  is  sound  law  the  de- 
fendant was  entitled  to  have  the  jury  instructed  as 
therein  requested.  But  we  suppose  the  circuit  judge 
•did  not  regard  the  proposition  as  law,  and  therefore 
refused  to   charge   it. 

Such  a  power,  it  would  seem,  should  be  vested 
•either  in^rtute  officeii  or  by  custom  and  usage  in  some 
of  the  ofHcers  of  the  bank  for  the  convenient  transac- 
tion  of  its   business. 

It  is  not  a  power  conferred  on  the  cashier.  His 
•duties  are  confined  to  the  preservation  and  manage- 
ment of  the  funds  of  the  bank,  paying  out  and  re- 
-ceiving  debts,  etc.:  Sto.  on  Agency,  sec.  114.  But 
not  to  bind  the  bank  by  admissions  and  declarations : 
Jii.,   sec.    115. 

In  the  absence  of  any  different  distribution  of  power 
by  the  charter,  or  by  official  action  of  the  Board  erf 
Directors,  it  might  well  be  rightfully  exercised  by  ges- 
«ral   custom   and   usage,   by   the   president. 

But  it  does  not  appear  from  this  record  that  the 
president  of  the   baak   bad   the  inherent  power  as  pr«0- 
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ident,   to   agree    that    the    bank    would   not  plead  the 
statute   of  limitations   to  the  claim   set   up  against  it. 

In  the  recent  work  of  Morawetz  on  Private  Cor- 
porations, it  is  said,  section  251:  ^^The  implied  powers 
of  the  president  of  a  corporation  depend  upon  the  na- 
tore  of  the  company^s  business.''  It  seems  that  a  pres- 
ident has  no  greater  power,  by  virtue  of  his  office 
merely,  than  any  other  directors,  and  it  is  added, 
"^Hhat  from  his  mere  official  station  he  has  no  more 
control  over  the  corporate  property  than  any  other 
-director,''  citing  authorities.  In  the  next  section  the 
author  adds,  that  "  presidents  of  corporations,  by  gen- 
eral custom,  exercised  much  wider  powers  than  those 
accorded  to  them  by  the  authorities  cited  in  the  pre- 
•ceding  section,  and  this  custom  has  been  judicially 
recognized."       See  also   sections   263-4. 

The    instruction    asked    for    was,   therefore,   correct, 

Jind   it   was    error    to    refuse    it,    and    in   consequence, 

there    was    no    error    in    the    action    of    the    court  in 

granting   a   new    trial,    although   [for.  a   different  reason 

than  the  one  which  we  hold  was  sufficient  to  authorize  it. 

At  the  next  term  of  the  court,  upon  precisely  the 
«ame  evidence,  the  issues  were  submitted  to  the  judge 
without  the  intervention  of  a  jury,  and  his  Honor,  as 
hereinbefore  stated,  held  that  the  claim  was  due  plain- 
tilfe,  and  that  it  was  within  the  power  of  the  presi- 
dent, by  the  custom  of  the  bank,  to  promise  to  pay 
it  so  as  to  arrest  the  running  of  the  statute  of  limi- 
tations, and  that  plaintiffs  would  be  entitled  to  recover^ 
but  for  the  fact  that  he  was  guarantor  of  the  debt 
when  tht    request    for   delay   and   promise   were   made, 
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and  that  said  request  and  promise  were  made  in  New 
York  and  not  at  defendant's  place  of  business^  and  for 
the  reason  of  Daniel  being  guarantor  and  having  made 
his  request  and  promise  in  New  York^  his  Honor  foimd 
for   defendant. 

It  is  maintained  by  defendant  that  the  president  of 
the  bank,  Daniel,  at  the  time  he  agreed  not  to  plead 
the  statute  of  limitation,  and  promised  to  pay  plaintiffs' 
claim  and  contracted  for  delay  to  sue,  was  himself  a 
guarantor  for  the  debt  due  from  defendant  to  plain- 
tiffs, and  was  therefore  disqualified  to  represent  the 
bank,    because   of  his   adverse   interest   to   the   bank. 

This  adverse  interest,  if  it  exists,  consists  in  the 
continuation  of  a  liability  on  the  bank  for  which  Daniel 
was  bound  as  guarantor,  beyond  the  time  to  which 
the   bank   would   be   bound  but  for  Daniel's  promises. 

It  is  a  well  established  principle  of  law  that  agents 
cannot  act  so  as  to  bind  their  principals,  where  they 
have  an  adverse  interest :  Sto.  on  Agency,  sees.  210^ 
211.  The  principle  is  illustrated  by  examples,  thus, 
an  agent  employed  to  sell  cannot  become  the  [  urchaser, 
nor  can  one  employed  to  buy  become  the  seller,  nor 
indeed  can  the  agent  represent  his  principal  in  any 
transaction  where  he  may  derive  a  benefit  at  the  ex- 
pense of  the  principal  out  of  the  transaction,  or  where 
the  interests  of  the  agent  and  principal  are  antago- 
nistic. And  this  is  the  principle  underlying  the  nu- 
merous cases  cited  by  defendant.  And  the  question 
is,  does  it  apply  to  the  facts  and  circumstances  of 
this   case? 

The   defendant   was  largely  indebted  to  plaintiffs  and 
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-others^  and  was  in  embarrassed  circumstances.  It  sooght 
indulgence  of  plaintifls  at  a  lime  when  the  plaintiffs 
were  contemplating  legal  proceeilings  to  collect  their 
-debt.  In  the  course  of  negotiations  plaintiffs  said  they 
did  not  want  to  let  their  debt  run  on  until  it  would 
become  barred^  and  Daniel  then  said  no  such  defense 
should  be  made^  that  'the  debt  was  just  and  should 
be  paid.  The  debt  was  flt  that  time  not  barred  by 
about  two  years,  no  new  obligation  was  assumed  in 
the  way  of  increasing  the  liability  of  defendant,  and 
correspondingly  relieving  Daniel.  Defendant  owed  the 
same  amount,  and  Daniel  was  just  as  much  bound  as 
guarantor  after  said  agreement,  as  before.  The  admis- 
sion of  the  justness  of  the  debt,  was  in  legal  effect, 
just  as  much  a  waiver  of  the  statute  of  limitations 
for  six  years  thereafter,  as  an  express  promise  to  waive 
it.  The  delay  was  supposed  to  be  for  the  benefit  of 
the  bank,  and  was  solicited  as  a  favor  to  it.  If  the 
money  could  have  been  then  made,  it  would  have  been 
to  Daniel's  interest  to  have  it  then  collected;  and  thus 
to  have  himself  relieved  from  his  collateral  undertak- 
ing. Hid  own  liability  continued  unaffected  by  his 
promise.  His  promise  was  to  pay  a  debt  which  he 
as  president  admitted  was  due,  and  which  this  record 
discloses  was  a  just  debt.  Can  the  admission  of  an 
unquestionable  fact,  which  did  not  in  any  way  affect 
his  own  liability  or  promote  his  own  interest,  or  wrong 
his  principal,  be  held  to  plane  Daniel  in  a  position 
•of  antagonism  to  his  principal?  If  he  had  said  to 
plaintiffs,  I  deny  the  justice  of  your  claim,  instead  of 
udmitting   it,   would     he    not    have    precipitated    a   suit 
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against  defendanty  the  verjr  thing  it  was  seeking  to 
avoid.  The  record  does  not  disclose  that  the  defend- 
ant is  injured  or  Daniel  benefitted  by  the  -  delay  to 
sue.  They  are  in  statu  quo.  Defendant  still  owea 
the  debt  and  Daniel  remains  bound  as  guarantor.  In 
respect  to  the  debt  due  from  defendant  to  plaintifis,. 
we  think  there  was  no  such  antagonistic  interests  of 
principal  and  agent,  as  disqualified  Daniel  from  ad- 
mitting the  justness  of  the  claim,  and  for  the  sake  of 
delaying  the  bringing  of  a  threatened  suit,  and  thus 
averting  the  ruin  of  the  bank's  credit,  to  agree  not 
to   plead   the   statute   of   limitations. 

We  do  not  see  that  the  case  of  Stevenson  v.  Bay 
City  is  like  the  present,  and  which  is  mainly  relied 
on  by  defendant.  In  that  case,  McCormick,  who  was 
mayor  of  the  city,  was  surety  with  others  on  an  offi-  . 
cial  bond.  He,  as  mayor,  was  authorized  to  approve^ 
such  bonds.  But  the  court  said:  ^^ Being  himself  a 
party  to  said  bond  he  could  not  approve  it,  or  rep- 
resent the   city   by   any  official   action   in   regard  to  it.''' 

The  result  is,  that  we  are  of  opinion  that  the  judg- 
ment of  his  Honor,  the  circuit  judge,  upoii  the  facts 
found   by    him,   was   erroneous. 

It  is  likewise  insisted  for  defendant,  that  the  prom- 
ises of  the  president  of  the  bank  could  not  bind  it,, 
because  made  in  New  York.  The  president  was  at 
that  time  away  from  Memphis  and  in  a  different 
State,  attending  to  business  of  the  bank,  though  he 
had  not  gone  to  New  York  especially  to  attend  to 
the  matter   of  plaintifis  claim. 

There   are   doubtless   many  things  that  must  be  done- 
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at  the  place  of  business  of  the  bank,  but  we  do  not 
see  that  agreements  and  admissions  that  the  debt  was 
judt,  etc.,  might  not  aw  well  be  made  in  New  York 
as  in   Memphis. 

The  finding  of  the  facts  by  his  Honor  were  cor- 
rect, and  well  justified  by  the  evidence,  but  as  before 
stated,  we  think  his  conclusions  o\  law  were  therefrom 
erroneous. 

The  result  is,  that  the  judgment  of  his  Honor  will 
be  reversed,  and  a  judgment  will  be  rendered  here  in 
favor  of  plaintiffs  against  defendant  for  $8,161.50,  with 
interest  thereon  from  the  8th  day  of  July,  1868,  to 
this  dat«,  together  with  the  costs  of  this  court  and  the 
court   below. 


T.   L.   Kendrick  r.   J.  G.   Cisco. 

1.  Paetnership.    Joint  contractors.    Evidence.   When  D  and  C  were  sued 

jointly  for  provender  sold  D,  on  his  individual  credit  to  feed  team 

used  in  carrying  mail,  he  being  the  only  party  then  known  to  the 

plaintiff  as  being  concerned  in  carrying  the  mail,  and  C  contended 

that  he  was  not  liable,  and  the  plaintiff  introduced  in  evidence  a 

written  contract  between  one  S,  who  was  the  original  contractor,  and 

C  and  D  upon  its  face  showing  that  C  was  a  joint  contractor  with  D, 

and  principal  in  carrying  said  mail,  C  insisting  that  in  fact  he  was 

only  surety  for  D,  and  that  he  was  put  as  principal  in  the  contract 

to  enable  him  to  draw  the  money  simply  for  indemnifying  himself  as 

surety  and  for  advances  made  by  him  to  D.     Heldy  it  was  error  for 

the  court  to  refuse  to  construe  the  contract  and  instruct  the  jury  as 

to  the  meaning  and  legal  imj)ort  of  Bame. 
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2.  Special  Chaboe.  When  special  instructions  which  were  Bubetan- 
tiallj  correct  an  a  proposition  of  law  were  asked,  and  the  original 
charge  did  not  contain  any  equivalent  instructions,  and  there  was 
testimony  applicable  to  the  charge  requested,  it  was  error  to  refuse 
the  charge. 


FROM    MADISON. 


Appeal  in  error  from  the  Law  Cniirt  at  Jackson. 
T.   C.   Muse,  J. 

McCoRRY   &   Bond   for   Kendrick. 
Campbell  &    Brown  for   Cisco. 

Cooke,   Sp.  J.,  delivered   the   opinion   of  the  court. 

Tiie  plain  lift  sued  the  defendant  and  one  John  G. 
Dodd  before  a  justice  of  the  peace,  upon  a  matter  of 
account,  and  recovered  judsrment  against  them  jointly 
for  about  $67,  and  Cisco  appealed  to  the  Common 
Law  and  Chancery  Court  cf  Madi-on  county,  where  a 
trial  resulted  in  a  verdict  and  judgment  in  favor  of 
defendant,  Cisco,  and  the  plaintiflF  has  appealed  to  this 
court.  The  Referees  have  reported  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  to  which 
the  defendant  has  excepted.  There  is  suflBoient  evidence 
in  the  record  to  sustain  the  verdict  of  the  jury,  and 
the  cause  will  not  be  reversed  except  for  error  of  the 
court,    either   in    his    charge   or  ruiinufi  during  the  trial. 

The  suit  was  for  provender  sold  by  the  plaintiff  to 
siiid  Dodd  to  feed  certain  teams  used  in  carrying  the 
mails  from  Jackson  to  Lexington.  The  goods  were  sold 
and  the  credit  given   exclusively  to  Dodd,   he   being  the 
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OBjy    party    known    io   the  plaintiff  at  the  time  as  being 
concerned    in    carrying    said     mails     and    running    said 
teams.       But   Cisco   was  sued    jointly    with    Dodd    upon 
the  alleged    ground    that   the   plaintiff  had   subsequently 
ascertained    that    he    was   at    the     lime    either   a   partner 
or    joint    contractor    with     Dodd    in    the   ownership   of 
said    teams   and    carrying   said    mails,   and  the  provender 
having    been    purchased    in   and    necessary  for  the  carry- 
ing   on    of    said     business,    the    defendant,    Cisco,    was 
jointly    liable    with    Dodd    for   the   sarao.       While  it  was 
contended    upon   one  side  that  the  defend  mt,  Cisco,  was 
such     partner    or    joint    contractor,    and    owner   of  said 
stock   and    contract    for  carrying   said    mails,   it   wns   in- 
sisted    upon     the    other     that   the   plaintiff ^s   contention 
was   not   true,    and    tnat    Cisco    had    no   interest   in   or 
connection    with    the   same   except   as  the  surety   in   fact 
of    Dodd.       That    Dodd     was    the    sole    contractor,   or 
rather   sub- contractor,    and     Cisco    having   agreed    to   be 
his   surety,    Cisco's    name,    by   an    arrangement  between 
all   the  parties,   was   put  as  principal  in  the  contract  to 
enable   him    to   draw   the    money    from  the  G  )vernment, 
which    he    was    to   do   simply    as   a    moans   of    indemni- 
/ying  himself  against  loss  by  reason  of  his  being  security 
for  and   advances   made   by   him   to   said   Dodd. 

There  was  testimony  adduced  tending  to  sustain  the 
theory  of  Ijoth  parties,  and  in  this  stage  of  the  trial 
the  written  contract  between  one  Snodgrass,  who  was 
the  original  contractor  with  the  Government  for  said 
mail  route,  and  the  defendant  Cisco  and  Dodd,  by 
which  they  became  his  sureties  for  his  contract,  and 
also  obligated    themselves   to  carry  said    mail    upon   said 
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route  upon  certain  terms  and  conditions  and  for  certain 
compensation  specified  therein,  was  introduced  in  evi- 
dence, manifestly  for  the  purpose  of  showing  the  con- 
nection of  Cisco  with  said  contract  and  carrying  said 
mail,  und  which  upon  its  face  did  show  that  said 
Cisco  was  a  joint  contractor  with  said  Dodd,  and  prin- 
cipal  in    carrying   said    mail. 

The  court  was  requested  by  the  plaintiff  to  construe 
said  contract  and  instruct  the  jury  as  to  the  meaning 
and  legal  import  of  the  same.  This  the  court  refused 
to  do,  but  permitteil  said  contract  to  go  to  the  jury 
unexplained  along  with  the  other  evidence  in  the  cause. 
This  is  assigned  as  error  and  the  Referees  have  so 
reported. 

It  is  true  the  action  was  not  predicated  upon  this 
contract,  but  its  terms  were  important  evidence  for  the 
plaintiff  in  showing  the  just  interest  which  the  defend- 
ant Cisco,  according  to  the  theory  of  the  plaintiff,  had 
in  said  contract,  and  his  joint  liability  with  Dodd  in 
carrying  said  mail  and  in  said  teams  employed  therein 
and  to  feed,  which  the  plaintiff  had  supplied  provender^ 
and  we  think  the  plaintiff  was  entitled  to  have  the 
same  properlv  construed  and  its  terms  and  meaning^ 
correctly  explained  to  the  jury,  and  it  is  easy  to  be 
seen  how  the  court's  refusal  to  do  so  may  have  prej- 
udiced the  plaintiff:  2  Par.  on  Contracts,  491-2,  and 
note  6;     12    Heis.,   457. 

At  the  conclusion  of  his  general  charge  the  court 
was  requested  by  the  plaintiff  to  charge  the  following 
propositions :  "  If  you  find  from  the  evidence  that 
plaintiff  and  defendant  entered  into  a  joint  understand- 
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ing  to  carry  the  mail^  and  in  doing  so  both  of  them 
were  principals^  and  by  agreement  between  themselves- 
in  order  to  accomplish  a  single  end,  for  instance^  to- 
enable  one  of  them,  by  his  name  appearing  as  a  prin- 
cipal to  draw  money,  this  would  make  them  jointly 
liable  for  all  necessary  supplies  purchased  by  one  of 
them  for  the  joint  enterprise;  and  this  is  so  although 
they  might  not  be  technically  designated  as  partners 
on  account  of  a  private  agreement  not  to  share  profits. 
If  they  were  principals  in  a  joint  undertaking  they 
were  jointly  liable  as  to  matters  arising  out  of  such 
joint  business/^       This   was   refused   by   the   court. 

There  was  testimony  tending  to  show  by  the  terms 
of  the  contract  itself  and  cUmnde,  that  defendant  Cisco 
and  Dodd  were  joint  contractors  and  principals  in  carry- 
ing said  mail,  and  joint  owners  of  the  teams,  etc.,  em- 
ployed for  that  purpose,  and  that  the  plaintiff  furnished 
said  provender  to  feed  said  teams  to  Dodd  upon  hi& 
promise  that  he  should  be  paid  for  the  same  out  of 
the  quarterly  payments  1o  be  secured  for  carrying  said 
mails,  and  that  said  provender  was  necessary  for  the* 
feeding  said  stock.  And  that  by  an  arrangement  be- 
tween defendant  Cisco  and  Dodd,  Cisco  was  to  receive- 
all  the  compensation  due  and  for  carrying  said  mails^ 
but  that  this,  as  well  as  his  connection  with  said  con- 
tract was  unknown  to  the  plaintiff  at  the  time  he 
iurnished  said   provender. 

This  testimony  was  applicable  to  the  charge  requested, 
and  which,  while  it  might  be  subject  to  some  ^verbal 
criticism^  is  substantially  correct  as  a  proposition  of 
law.      The  original  charge  did   not  contain   any  equiv* 
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alent  instructions^  and  while  there  was  other  conflicting 
testimony  tending  to  establish  a  diflerent  state  of  fistcts, 
yet  we  think  the  plaintifi^  was  entitled  to  said  charge 
and  it  was  error  to  refnse  it,  and  the  Referees  have 
eo   reported. 

The  exceptions  to  the  report  must,  therefore,  be  dis- 
allowed, said  report  confirmed,  and  the  judgment  of 
the   court   below   reversed   and   a   new  trial   granted. 


Boyd,  Mosby  &  Co.  v.  Sallie  M.  Hunt  et  al. 

Taxes.  Reassessment,  Where  taxes  have  been  declared  void  by  reason 
of  the  illegality  of  the  act  authorizing  them,  they  may  be  reassessed 
under  act  of  1873,  chapter  40. 


FROM   TIPTOX. 


Appeal   from    the  Chancery  Court  at  Covington.     H. 
J.   Livingston,  Ch. 

Lauderdale,   Young    &   Blackwell  and    D.    H. 
PosTON    for   complainants. 

Sanford   and   Simonton   for  defendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  conrt. 

In   this   case  the  land  of  defendant,  Sallie  M.  Hunt, 
"was   sold   for   the   payment   of  debts,   and  purchased    hj 
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another.  A  reference  was  made  by  the  chancellor  who 
rendered  the  decree,  directing  the  master  to  ascertain 
if  the  land  was  liable  for  unpaid  taxes.  The  master 
reported  certain  taxes  due,  amounting  to  1^581.78,  to 
State  and  county,  but  says  he  is  inclined  to  think 
those  of  1871  and  1872,  included  therein,  are  not  a 
lien,  upon  the  ground  that  Mrs.  Sallie  M.  Hunt,  then 
owner  of  the  lands,  united  with  Wallace  and  others 
in  a  bill  against  the  county  of  Tipton,  to  enjoin  the 
railroad  taxes  of  those  years  amounting  to  $175,  and 
that  injunction^,  upon  appeal,  was  made  perpetual  by 
the  decree  of  the  Supreme  Court.  In  the  meantime, 
Tipton  county,  by  petition,  was  allowed  to  become  a 
co*complainant  in  the  cause  for  the  purpose  of  main- 
taining the  validity  of  the  railroad  taxes  for  those  years. 

This  petition  alleges  that  the  county  made  a  valid 
subscription  of  $200,000  to  the  stock  of  the  Mississippi 
River  Railroad  Company,  and  directed  a  levy  of  taxes 
to  meet  the  same.  The  bonds  were  issued  by  the 
county  and  delivered  to  the  Railroad  Company  in  July, 
1869.  It  also  charges  that  the  said  Sallie  M.  Hunt 
and  others  filed  their  bill  enjoining  the  tax-collectors 
and  county  court  from  proceeding  to  collect  taxes  to 
pay  said  bonds,  upon  the  ground  that  they  were  ille- 
gally issued,   etc. 

The  county  court  and  justices  thereof,  the  tax-col- 
lectors, Hall  and  Walker^  and  the  Railroad  Company, 
were  made  defendants  to  this  bill.  The  bondholders 
were  not  made  parties.  The  Railroad  Company  dis- 
claimed interest  in  the  suit — having  parted  with  the 
bonds,   ietnd   the  suit   was  dismissed  as  to  it.      Halt  and 
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Walker,  tax-collectors,  answered,  admitting  they  were 
tax-collectors,  etc.,  and  a  judgment  pro  oonfeaao  was 
taken   against  the   county. 

Upon  the  hearing  of  the  cause,  which  was  entitled, 
H.  H.  Wallace  and  others  against  the  County  Court 
•of  Tipton  county  and  others,  this  court  decreed  that 
the  injunction  granted  restraining  the  county  court  of 
Tipton  county,  and  defendants  Hall  and  Walker,  from 
■collecting  said  railroad  taxes,  should  be  made  perpetual. 

By  proceedings  in  the  Federal  Court  by  the  bond- 
holders, the  county  court  was  required  to  levy  a  tax 
to  pay  said  bonds.  The  petition  of  the  county  of 
Tipton  states  also  that  the  complainants  in  the  suit  of 
Wallace  against  the  County  of  Tipton,  refuse  to  pay 
the  taxes  assessed  in  1869,  1871  and  1873,  though 
other   tax-payers  were  doing  so   or   had   paid   them. 

The  petition  avers  that  the  decree  of  this  couit 
was  void  in  said  case  of  Wallace  against  Tipton  county, 
because  the  bondholders  who  had  had  themselves  made 
parties  to  it,  afterwards  had  the  same  as  to  them,  re- 
moved to  the  Federal  Court,  thus  transfering  to  that 
court  the  whole  cause,  and  the  subeequent  decrees  of 
the  chancery  and  this  court  were  void  for  want  of 
necessary  parties,  and  for  want  of  jurisdiction,  the  bond- 
holders who  were  alone  interested  in  the  tax  enjoined, 
Bot   being   before   the   court. 

The  petition  shows  that  under  the  act  of  1873,  chap- 
ter 40,  the  county  court  had  reassessed  said  taxes  for 
1869,  1871  and  1872,  and  prays  to  have  said  tax^s 
retained  out  of  proceeds  of  sales,  etc.  The  proceed- 
ings of   th«  ooMBty  oourt  are  exhibited   with   the   p«ii- 
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tioD.  Sallie  M.  Hunt  and  others,  against  whom  the 
petition   is   filed,    plead   res  adjudicata  in  various  forms. 

The  question  is  presented  whether  the  decree  for 
the  Wallace  case  perpetually  enjoining  the  collection  of 
said  taxes,  is  a  protection  against  being  required  in 
another  proceeding  by  the  county,  to  pay  them,  and  the 
further  question  is  presented  whether  the  then  reassess- 
ment for   those   years  is  authorized  by  the  act  of  1873? 

The  adjudication  in  the  Wallace  case  was  that  the 
acts  of  1867  and  1869  were  unconstitutional,  and  that 
the  bonds  were  illegally  issued,  and  the  taxes  for  their 
payment  illegally  assessed,  and  their  collection  was  per- 
petually enjoined.  This  decree  was  rendered  in  a  case 
between  the  county  and  Mrs.  Hunt  and  other  tax- 
payers, the  bondholders  being  no  parties  thereto,  and 
their   rights   being   reserved   in    the   decree. 

Now,  in  this  case  between  the  county  and  Mrs. 
Hunt,  the  county  seeks  to  have  said  taxes,  either  in 
virtue  of  the  original  assessment  and  levy,  or  by  force 
of  the   new   assessment    under   the   act   of  1873. 

Assuming  that  the  plea  of  res  adjtidioata  could  be 
successfully  pleaded  in  this  case,  yet  we  are  of  opinion 
that  the  act  of  1873  authorizes  the  reassessment  made, 
and  imposes  on  the  land  the  liability  for  the  tax  thus 
reassessed.  The  acts  of  1867  and  1869  were  declared 
in  the  Wallace  case  inoperative  and  void,  and  it  was 
under  these  acts  the  taxes  were  imposed.  The  taxef 
were  declared  void  by  reason  of  the  illegality  of  tht 
acts  authorizing  them,  and  in  such  case  the  act  of  187t 
anthorisea  a  reassessment,  and  this  has  been  regularly 
done  by   ih«  counif   oourt. 
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It  results  that  the  taxes  claimed  were  properly  re- 
assessed and  are  collectable,  and  the  chaDcellor's  decree 
will  be  reversed^  and  the  taxes  due  will  be  paid  out 
of  the  fund  in  the  chancery  court ,  and  to  this  end 
the  cause  will  be  remanded jjfor^further  orders  and  de- 
crees. The  costs  of  .this  court  will  uho  be  paid  out 
of  said  fund;  and  the  costs  below  as  may  be  adjudged 
by   the  chancellor. 


T.  H.  Allen  et  al.  v.  B.  F.  Kerr  et  al. 

Pbinteb^s  Fees.  Costs.  Where  publication  of  sale  of  land  is  ordered 
to  be  made  in  a  daily  newspaper,  the  presumption  is  that  the  ad- 
vertisement is  intended  to  appear  in  each  edition  of  the  paper  until 
the  day  of  sale  unless  otherwise  ordered,  and  under  Code,  section 
2150,  printer's  fee  of  80  cents  per  square  for  the  first  insertion,  and 
40  cents  per  square  for  each  subsequentlinsertion  may  be  collected. 


FROM    SHELBY. 


Appeal   from   the   Chancery   Court   at  Memphis.     W. 
W.   McDowell,  Ch. 

Wright,   Fovvlks   &   Wright  for   complainants. 

E.   L.   Belcher  for  defendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

The   question    in   this   case   arises   upon   a   motion  in 
the  court   below   to   retax   costs. 
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Land  had  been  ordered  to  be  sold,  and  the  decree 
directed  that  the  clerk  and  master  should  sell  the 
land,  "  aft«*r  giving  twenty  days^  notice  of  the  time 
and  place  of  sale  in  one  of  the  Memphis  newspapers." 
The  land  was  advertised  for  twenty  consecutive  days 
in  the  "Avalanche,"  a  daily  newspaper  published  in 
Memphis,  and  a  bill  for  J18  presented  and  paid  by 
the   clerk   and  master. 

The   chancellor  held  that  under   section  4585  of  the 
Code,  the   printer  was   entitled  to  but  $3,    and  required 
the    master   to    retain    $15    out    of    any     money    in    his- 
hands    belonging    to    him,    and    refund     same    to   com- 
plainant. 

The  publishers  being  made  parties  to  the  suit  were 
allowed  an  appeal  to  this  court.  They  insist  that 
under  sections  2145^f  and  2150,  the  number  of  inser- 
tions is  not  restricted,  and  that  the  fee  of  $3  allowed 
under  section    4585   is   for   a   single   insertion. 

Section  2145a  provides  that  the  person  selling,  un- 
less restricted  in  the  order,  shall  publish  the  sale  "at 
least   three  different   times." 

This  language  would  seem  to  imply  that  the  clerk 
might  order  the  publication  to  be  made  even  oftener 
than  "three   times." 

Section  2150  allows  a  printer's  fee  of  80  cents  per 
square  for  the  ffirst  insertion,  and  40  cents  per  square 
for  each  subsequent  insertion,  without  any  restriction 
as  to  the  number  of  insertions.  The  Refeiees  held 
that  under  the  several  sections  of  the  Code  cited,  the 
publication   might    be    made   daily,    unless   restricted    by 

the   order.       The    master    reported    the   sale,    and    that 
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the  land  was  advertised  as  required  by  the  decree, 
and  the  report  was  approved  and  confirmed.  Where 
the  publication  is  ordered  in  a  daily  paper  the  pre- 
sumption would  be  that  it  was  intended  the  adver- 
tisement should  be  published  until  day  of  sale  in  each 
edition  of  the  paper,  unless  otherwise  directed.  It  is 
easy  to  regulate  the  number  of  insertions  in  the  order 
if  it  is  desired  to  restrict.  The  services  were  per- 
formed upon  an  implied  contract  to  pay  for  them, 
and   the   rates   charged   it   is   said   at    80    cents   and   40 

•cents  per  square  would  be  greater  than  the  aggregate 
charge. 

The   Referees    have    ^^ported   in    favor   of   reversing 

the   ruling  of   the    chancellor,    and    we    confirm    their 

report. 


John  L.   Fitzhugh  v.  The  State. 

1.  Cbimikal  Law.  Pi-tuUice.  Where  the  record  shows  that  fourteen 
grand  jurors  were  appointed  at  the  term  at  which  the  indictment 
was  found,  and  no  notioe  of  the  irregularity  was  taken  in  the  court 
below,  it  is  too  late  to  make  such  objection  in  the  Supreme  Court. 

"2.  Same.  Oaikofihejury,  Where  in  ft  trial  for  murder,  the  record  aftor 
reciting  the  defendant  plead  not  guilty,  joinder  of  issue  and  the 
names  of  the  jurors  polled, ''  who  were  elected,  empaneled  and  swon 
to  well  and  truly  try  the  issues  joined,''  and  does  not  contain  th« 
common  law  form  of  "  well  and  truly  try  and  true  deliverance  make," 
etc.  Heldy  that  while  it  is  best  that  the  long  established  and  recog- 
nized forms  should  be  obserTed,  the  record  was  sufficient. 
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3.  Same.  Evidence,   The  general  character  of  the  deceased  being  in  issue, 

it  was  not  error  for  the  court  to  exclude  what  the  witness  had  heard 
of  particular  acts  upon  which  collateral  issues  might  arise. 

4.  Same.    Emdenee,    Threats  and  menacing  and  provoking  language  by 

deceased  to  defendant  if  communicated,  are  allowed  to  show  the 
animus  of  the  deceased  and  the  state  of  mind  of  defendant  towards 
the  deceased. 

5.  Same.    Evidence,    The  character  of  the  deceased  for  violence  should 

be  considered  in  determining  whether  by  overt  act  of  the  deceased 
the  defendant  had  just  apprehension  of  reasonable  danger. 

6.  Practice  in  Supreme  Ck)URT.    To  reverse  a  judgment  upon  the 

ground  that  the  evidence  does  not  sustain  the  verdict,  there  should 
be  preponderance  against  it. 


FROM   DYER, 


Appeal  in  error  from  the  Circuit  Court  of  Dyer 
county.      J.  T.  Carthell,   J. 

T.  E.   Richardson  for  Fitzhugh. 

Attorney-General  Lea  for  the  State.. 

Deaderiok^  C.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  convicted  of  murder  in  the 
second  degree  in  the  circuit  court  of  Dyer  county,  in 
killing  John  Powers,  and  has  appealed  in  error  to  this 
court. 

It  is  maintained  in  an  elaborate  and  able  argument 
by  his  counsel,  that  the  judgment  should  be  reversed 
for  errors  of  law  committed  in  the  progress  of  the 
trial,  as  well  as  because  the  evidence  does  not  justify 
the  verdict.  It  is  objected  that  the  record  shows  that 
fourteen  grand  jurors  were  appointed  at  the  term  at 
which   the    indictment  was  found.      Apparently   this  is 
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80^  but  it  is  probably  a  clerical  mistake,  if  not  ao 
notice  seems  to  have  been  taken  of  this  irregularity  in 
the  court  below,  and  it  is  too  late  to  make  such  ob- 
jection,  in   this   court,   for   the  first   time. 

Exception  is  also  taken  in  this  court  to  the  form 
of  the  oath  administered  to  the  jury  in  the  trial  of 
the  cause.  The  entry  of  the  record  is:  "Comes  the 
attorney-general  on  behalf  of  the  State,  and  the  de- 
fendant, John  L.  Fitzhugh,  who  pleads  ^not  guilty' 
and  puts  himself  on  the  country  for  his  trial,  and  the 
attorney-genei*al  doth  the  like,  whereupon  comes  a  jury^ 
etc.,  who  were  elected,  empaneled  and  sworn  to  well 
and  truly  try  the  issues  joined.'^  The  objection  is  that 
the  common  law  form  of  "well  and  truly  try  and  true 
deliverance  make,'^  etc.,  was  not  used.  Although  we 
think  it  is  best  that  long  established  and  recognized 
forms  in  such  cases  should  be  observed,  yet  the  jury 
in  this  case  were  charged  with  the  trial  of  the  single 
issue  made  of  guilty  or  not  guilty,  and  this  sufficiently 
and   distinctly  appears   of  record. 

Frank  Perry  testified  that  he  knew  Powers,  the 
deceased,  very  well,  lived  five  miles  from  him,  and  his 
reputation  was  good  where  he  (witness)  lived.  On 
cross  examination  by  defendant  he  said  he  could  not 
give  the  name  of  any  one  who  had  spoken  of  him 
as  a  peaceable  man.  That  he  had  only  heard  him 
spoken  of  as  a  peaceable  man  since  his  death.  De- 
fendant's counsel  also  asked  witness  if  he  had  heard 
that  Powers  had  shot  his  own  son-in-law,  to  which  he 
answered  "yes.''  He  was  also  asked  if  he  had  heard 
that  Powers  was  hiding  or  living  away  from  his  family. 
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The  court  here   interposed   and   said   no   inquiries   must 
be  made  as  to   any   particular   matter  of  conduct. 

It  is  insisted  that  the  court  erred  in  rejecting  the 
evidence  as  to  particular  matters  of  which  witness  had 
heard,  and  also  in  refusing  to  exclude  so  much  of  wit- 
ness' statement  as  details  that  he  had  only  heard 
Powers   spoken   of  as  a   peaceable   man  since  his  death. 

We  are  of  opinion  that  there  was  no  error  in  ex- 
cluding what  the  witness  had  heard  of  particular  acts, 
aud  this  we  understand  to  have  been  the  ruling  of 
the  court:  6  Baxt.,  465.  The  inquiry  was  as  to  the 
general  character  of  deceased,  not  as  to  hearsay  evi- 
dence of  facts  of  particular  acts,  upon  which  collatteral 
issue  might  arise.  But  even  if  the  testimony  in  chief 
as  to  this  general  character  might  have  been  excluded 
by  the  court,  yet  the  court  upon  the  cross-exam- 
iuation  might  well  leave  the  matter  of  the  value  of 
the  testimony  to  be  determined  by  the  jury:  1  Greenl. 
Ev.,  sec.   461. 

It  is  further  insisted  that  the  court  erred  in  its 
instructions  to  the  jury  in  respect  to  the  threats  made 
by  deceased  against  defendant.  The  court  said  to  the 
jury:  "Previous  threats  made  by  deceased  against  the 
prisoner  and  communicated  to  him  before  the  difficulty, 
should  be  considered  by  the  jury  to  understand  the 
state  of  mind  of  the  prisoner  and  the  apprehension  of 
danger  under  which  he  acted,  and  to  explain  his  con- 
duct at  the  time  of  the  difficulty  in  connection  with 
the  other  evidence  and  circumstances  of  the  case.'' 
And  the   court    adds:     "If    the    testimony   shows   that 
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the  deceased  used  insulting  and  provoking  language 
about  the  defendant^  and  if  it  was  communicated  to 
him,  or  addressed  directly  to  him  before  the  /lifficulty^ 
you  consider  that  in  ascertaining  his  state  of  mind  and 
&eliug   towards   the   deceased." 

In  respect  to  the  first  part  of  the  charge  above 
quoted,  it  is  almost  in  the  exact  language  of  this  court 
in  the  case  of  Little  v.  ITie  State,  6  Baxt.,  494.  -And 
the  subsequent  part  of  the  charge  applies  the  same  rule 
as  to  insulting  and  provoking  language,  and  instructed 
the  jury  that  they  might  consider  that  as  well  as 
threats  in  ascertaining  defendant's  state  of  mind  to- 
wards  deceased. 

In  this  we  think  there  is  no  error.  This  language 
and  conduct  was  admitted  sm  showing  the  animus  of 
the  deceased,  and  it  was  also  to  be  considered  with 
the  other  evidence,  including  the  threats,  in  ascertaining 
the  state  of  mind  of  defendant  towards  the  deceased. 
Menacing  and  provoking  language  are  likely  to  pro- 
duce similar  influences,  and  we  cannot  see  that  any 
prejudice  to  defendant  could  result  from  the  charge  as 
given. 

The  defendant  requested  the  court  to  charge  the 
jury  "  that  the  character  of  the  deceased  for  violence 
should  also  be  taken  into  consideration  and  weighed 
by  the  jury,  in  determining  by  whom  the  difficulty 
was  sought  and  brought  about,  and  also  to  the  mo- 
tives and  purposes  of  the  deceased  when  he  met  the 
defendant."  The  court  declined  to  so  charge  upon 
the  ground  that  he  had  already  sufficiently  chargedt 
upon   the   proposition   submitted. 
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The  court  had  charged  the  jury  that  "the  char- 
acter of  the  deceased  fot  violence,  as  well  as  his  an- 
imosity to  defendant  as  indicated  by  words  and  acta 
at  the  time  and  before  the  difficulty,  as  well  as  the 
attitude  of  the  parties,  their  relative  strength  and  how 
they  wei'e  armed,  are  all  proper  matters  for  the  con- 
sideration of  the  jury  in  determining  the  question  of 
reasonable  apprehension  of  danger,^'  etc.  The  court 
had  also  instructed  the  jury  that  to  constitute  reason- 
able apprehension  of  danger,  there  must  be  some  words 
or  a'ts,  or  demonstrations  of  some  kind  by  deceased 
at  the  time  of  the  killing,  indicating  a  present  pur- 
pose to  do  the  injury.  So  that,  in  effect,  the  court 
did  instruct  the  jury  as  requested,  that  the  character 
for  violence,  etc.,  of  deceased,  should  be  considered  in 
determi<*ing  whether  by  overt  act,  etc.,  deceased  had 
justiBed  apprehension  of  reasonal)le  danger,  and  thus 
b«»gan   the   conflict.  ^ 

There  was  evidence  of  a  number  of  serious  threats 
by  deceased  against  defendant — ;ome  of  which  were  com- 
municated. Tlie  testimony  of  several  witnesses  shows 
that  he  was  a  violent  and  dangerous  man,  and  more 
powerful    than    defendant. 

There  are  some  other  exceptions  presenttd  in  argu- 
ment, but  we  do  not  think  there  is  any  substance  in 
those   not   specially    mentioned. 

The  jury  have  returned  a  verdict  of  guilty,  and  it 
is  insisted  that  this  verdict  is  not  warranted  by  the 
evidence.  The  facts  are  not  very  distinctly  presenied, 
but  there  is  enough  in  the  record  to  show  that  the 
parties    met   in    the   road ;     defendant   on    horseback  and 
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•deceased  afoot;  that  defendant  fired  two  shots  before 
he  dismounted — deceased  not  then  being  in  sight  of  the 
witness,  and  probably  not  near  enough  to  defendant  to 
strike  or  ofiFer  to  etrike,  with  his  walking-stick,  which 
it  appears  was  his  only  weapon.  After  defendant  dis- 
mounted both  are  seen  leaving  the  road,  some  distance 
apart — probably  fifteen  feet  or  more.  After  they  got 
in  the  woods  a  third  shot  was  fired,  and  witnesses 
heard  a  scream  or  groan;  two  other  shots  were  after- 
wards heard,  and  Powers  found  dying  with  two  wounds, 
both  showing  appearence  of  being  powder  burned.  Da- 
venport states  that  deceased  face  was  towards  his  (wit- 
ness') house,  and  defendant  moved  around  between 
deceased  and  the  house;  that  the  parties  passed  out 
of  his  sight  behind  some  trees  before  the  third  shot, 
and  that  it  was  a  little  while  after  the  firing  of  the 
first   two,   and   the   subsequent   shots. 

Powers'  stick  was  found  broken  in  the  woods,  but 
it  does  not  appear  that  defendant  was  struck  or  bore 
any  marks  of  having  been  struck  with  it  or  other 
weapon. 

It  is  pretty  clear  that  deceased  could  not  have 
been  very  near  defendant  when  the  first  two  shots 
were  fired,  as  he  was  not  seen  until  after  defendant 
had  dismounte'd,  after  firing  the  first  two  shots.  From 
the  facts  disclosed  it  is  probable  that  the  deceased,  being 
unarmed,  except  with  his  stick,  did  not  seek  to  make 
any  assault  upon  his  well  armed  adversary,  but  sought 
the  woods  to  avoid  it,  and  it  is  certain  that  defend- 
ant left  the  road,  and  Davenport  says  defendant  moved 
round    between   deceased   and   his   (witness')    house. 
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To  reverse  a  judgment  upon  the  ground  that  the 
evidence  does  not  sustain  the  verdict,  there  should  be 
a  preponderance  of  evidence  against  it,  but  in  this 
case  we  are  of  opinion  that  the  preponderance  of  evi- 
dence  is   in    favor   of  the   verdict. 

The  defendant  has  had  a  fair  trial  upon  a  full  and 
correct  charge  upon  all  the  material  questions  arising  in 
<the  case,   and  the  judgment   must  be  affirmed. 


PETITION   TO  BEHEAK. 

Upon  petition  to  rehear,  Deaderick,  C.  J.,  deliv- 
ered  the    following   opinion: 

An  application  to  rehear  has  been  presented  in 
this  case  on  behall  of  the  plaintiff  in  error,  against 
whom  a  judgment  was  affirmed  at  a  former  day  of 
this  court,  upon  a  conviction  of  murder  in  the  second 
degree. 

The  ground  principally  relied  on  for  a  rehearing 
and  reversal  of  the  judgment  is,  that  the  jury  was 
not  sworn   according   to   law. 

The  form  of  the  oath  to  be  taken  by  jurors  in 
the  trial  of  criminal  cases,  is  not  prescribed  by  stat- 
ute in  this  State.  The  proper  and  regular  form,  and 
that  usually  administered  is  the  common  law  form, 
and  as  stated  in  the  original  opinion  in  this  case,  we 
think  it  is  best  that  long  established  and  well  recog- 
nized forms  should  be  observed  and  adhered  to.  The 
recoud  in  this  case  recites  that  the  jury  were  "elected, 
empaneled  and  sworn,  to  well  and  truly  try  the  issue 
joined.^' 
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Counsel  for  plaintiff  in  error  has  furnished  us  with 
cases  determined  by  the  courts  of  last  resort  in  Texas, 
Arkansas  and  Alab^ima^  which  do  hold  that  under  their 
statutes  the  oaths  of  the  jurors  must  be  in  the  lan- 
guage thereof,  and  if  it  appears  that  the  language  of 
the  oath  was  "  to  say  the  truth  in  the  premises,"  or 
"to  try  the  issue  joined,"  the  judgment  would  be 
reversed  for  this  error:  2  English  (Ark.),  59;  5^ 
Eng.,  540;     1    Texas,   408;     60   Ala.,    2;     47    Ala.,  31. 

More  recent  c:ises  in  the  Alabama  court  have  over- 
ruled the  earlier  cases;  and  it  bus  been  held  by  that 
court  that  the  omission  of  the  words  "a  true  verdict 
to  render  according  to  the  evidence,"  which  are  pre- 
scribed by  the  statute,  will  not  vitiate  the  verdict : 
Atkins   V.   The   State,   60   Ala.,  45. 

In  Thompson  &  Merriam  on  Juries,  it  is  said,  if 
the  oalh  administered  differs  materially  from  that  pre- 
scribed   by    statute,    it    will    be   error:     Sec.  299. 

But  if  it  is  recited  that  the  jury  was  duly  sworn^ 
it  will  be  presumed  that  the  proper  oath  was  admin- 
istered, and  it  is  added  that'  it  mny  be  questioned 
whether  a  recital  that  the  jury  was  '*  sworn  well  and 
truly  to  try  the  issue  joined  between  the  State  and 
defendant,"  should  be  regarded  as  an  attempt  to  set 
out   the   oath   actually   administered :     Sec.  299. 

The  swearing  of  the  jury^  is  always  done  in  the 
presence  and  hearing  of  the  defendant  and  his  coun- 
sel. If  the  oath  was  not  properly  administered  ia 
fact,  it  would  seem,  from  the  character  of  the  irreg- 
ularity, that  the  proper  practice  would  be,  in  analogy 
to    our   practice,    in    requiring  irregularities   in    the   em-^ 
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paneling  of  a  jury  known  to  defendant  and  his  counsel 
to   be   excepted   to   at   the   time   of  their   occurrence. 

In  same  book  on  Juries  it  is  said :  "  It  is  too 
late,  after  verdict,  for  a  party  to  object  to  the  form 
of  an  oath  administered,  for  the  first  time.  He  is 
not  permitted  to  take  the  chances  of  a  favorable  ver- 
dict, and  make  his  objection  subsequently":  Sec.  275. 
And  the  authors  quote  Chief  Justice  Shaw  as  saying, 
"if  a  party  knows  of  any  prejudice  entertained  by 
a  juror,  and  makes  no  exception  when  the  jury  is 
empaneled,  however  good  the  cause  of  challenge,  it 
must  be  deemed  to  be  waived,"  otherwise  knowing  of 
a  secret  taint  to  which  the  verdict  may  be  exposed, 
he  takes  his  chance  of  a  favorable  verdict,  reserving 
a   power   to   impeach    it   if  against   him. 

This  we  regard  as  sound  law,  and  in  principle 
equally  applicable  to  an  infirmity  attaching  to  the  whole 
jury,  as  in  cases  where  the  objection  lies  to  one  or 
more,   less   than   all. 

Whether,  therefore,  we  consider  the  record  as  pur- 
porting to  set  out  the  oath  as  administered,  or  as  a 
recital  only  of  the  fact  that  the  jury  was  sworn  to 
try  the  issues,  we  are  of  opinion,  the  fact  of  the 
form  of  the  oath  being  known  to  counsel  and  to  de- 
fendant, it  cannot  now  be  objected,  for  the  first  time, 
that  it  was  insufficient  in  form.  We  do  not  consider 
the  objection  as  going  to  the  merits.  If  it  be  con- 
ceded that  the  record  purports  to  set  out  the  oath 
that  was  administered,  it  commits  to  the  jury  the  trial 
of  the  issue  made  between  the  State  and  the  defend- 
ant,  of  "guilty   or   not   guilty."     Upon   this   issue  they 
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were  fully  instructed  by  the  court  as  to  their  duty, 
and  responded  by  their  verdict  fully  to  the  issue  com* 
mitted  to  them,  and  thus  have  done  all  the  law  re- 
quired of  them,  if  they  had  been  sworn  in  the  most 
formal   manner. 

Regarding  the  objection  as  technical  and  formal, 
and  being  satisfied  with  the  correctness  of  the  verdict 
and  judgment,  we  are  all  of  opinion  that  the  rehear- 
ing should  be  refused  and  judgment  rendered  here  in 
■affirmance   of  the  judgment   below. 


The  State  v.  J.  R.  Godwin. 

-JuBOB.  When  exempL  A  party  who  has  r^ularly^  served  as  juror  daring 
a  term  of  the  circuit  court  of  Shelby  county,  cannot  be  compelled  to 
serve  another  term  within  twelve  months  (or  the  time  prescribed  by 
statute),  in  the  criminal  court  of  the  city  and  county. 


FROM    SHELBY. 


Appeal  in  error  from  the   Criminal   Court  of  Shelby 
•county.      J.  M.  Greer,  J. 

Attorney-General  Lea  for  the  State. 

George  Gantt  for  Godwin. 

Freeman,  J.,  delivered  the  opinion   of  the  court. 
This    case    presents   only   one    question    for   decision. 
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that  is^  whether  a  party  who  has  regularly  served 
daring  a  term  of  the  circuit  court  of  Shelby  county^ 
can  be  compelled  to  serve  another  term  within  twelve 
months,  or  the  time  prescribed  by  statute,  in  the  crim- 
inal court  of   the  city   and   county. 

It  appears  that  the  parties  who  are  desired  as  jurors 
are  summoned  in  the  criminal  court  of  Shelby  county 
by  a  writ  issued  by  the  judge  of  that  court.  We 
have  not  the  law  before  us,  but  is  done  in  pursuance 
of  propel   authority. 

For   the  circuit  court,   ch.  5,  of  Code,  sec.  3981,  the 

m 

county  court  of  each  county  is  required  at  the  first 
session  after  each  term  of  the  circuit  court,  to  desig- 
nate twenty-five  good  and  lawful  men  to  serve  a& 
jurymen  at  the  next  succeeding  court.  This  act  wa& 
amended  by  act  of  1883,  so  as  to  provide  that  this^ 
shall  be  done  by  the  county  court  at  its  quarterly 
term  next  preceding  each  term  of  the  circuit  court,, 
provided  that  no  person  shall  be  summoned  who  has 
served  on  a  venire  for  a  period  of  two  succeding 
years. 

These  sections  serve  to  show  the  policy  of  the  Legis- 
lature on  this  question.  By  section  3998,  ^^no  court 
shall  appoint  any  person  to  serve  as  a  juror  more 
than  one  time  in  each  period  of  twelve  months,  either 
on  the  original  panel  or  to  fill  a  vacancy  therein.^^ 
This  is  in  the  chapter  entitled,  "Of  Jurors  and  Juries,'^ 
and  while  the  provisions  refer  generally  to  the  county 
court,  because  the  practice  was  then  to  summon  by 
the  agency  of  that  court  alone,  no  reason  is  seen  why 
this   general   provision   should   not    control   other  courts 
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when  the  power  is  confided  to  them  by  statute  passed 
afterwards.  By  section  3989,  it  is  provided  "and 
should  any  juror  in  violation  of  the  above  provisions 
be  'appointed,  the  court  shall  discharge  hira,  and  ap- 
point a  juror  in  his  stead  free  from  exception.  The 
result  is,  that  the  juror  was  entitled  in  this  case  to 
exemption  under  the  provisions  cited,  and  was  entitled 
on  his  request  to  be  discharged,  and  the  court  erred 
in   inflicting  the   fine  of   (25. 

The  judgment    will    be    reversed    and   the    defendant 
discharged,   with   costs. 


E.  H.  Anderson  &  Co.  v.  Thomas  and  John  Ingram. 

Begistration.  Where  at  sheriff's  sale  of  land  under  execution  the 
plaintiff  in  execution  purchased,  and  the  defendant  in  execution 
procured  G  to  redeem  the  land  or  to  purchase  it  and  give  him  longer 
time  to  redeem,  and  after  the  time  for  redemption  had  expired,  the 
sherifi  and  the  defendant  in  execution  made  deed  to  G,  and  G  vol- 
untarily executed  an  instrument  agreeing  to  convey  the  land  to  de- 
fendant in  execution  whenever  he  should  pay  G  what  he  owed  him. 
HMj  that  said  promise  or  agreement  was  not  such  contract  for  sale 
of  land  as  veeted  title  or  required  registration. 


PROM   MADISON. 


Appeal   from   the   Chancery   Court  at  Jackson.       T. 
O.  Muse,  J. 

McCoBBY   &  JBoND  for  complainants. 
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R.   W.    Haynes   for  defendants. 

» 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  March  7,  1882^  by  complainants^ 
as  judgment  creditors  of  defendant^  John  Ingram^  with 
a  return  of  nvMa  bona  on  execution  issued.  They  seek 
to  subject  certain  personalty  conveyed  in  trust,  January, 
1877,  to  Thomas  by  John  Ingram,  and  to  hold  Thomas 
liable  for  waste  and  mismanagement  of  the  property 
oonveyed  in  trust.  They  also  allege  that  John  is  the 
owner  of  an  undivided  one-fourth  interest  in  a  tract 
of  2,600  acres  of  land  situate  in  Madison  county,  and 
described  in  the  bill,  and  complainants  seek  to  subject 
this  interest  to  the  satis&ction   of  the  judgment. 

The  chancellor,  upon  answer  of  defendants,  deposi- 
tions and  documentary  evidence  introduced,  dismissed 
the  bill  so  far  as  relief  was  sought  against  Thomas 
Ingram,  and  ordered  an  account  as  against  John,  and 
complainants  have  appealed.  The  referees  have  recom- 
mended an  affirmance  of  the  chancellor's  decree,  and 
complainants  have  filed  numerous  exceptions,  raising 
again  the   questions   maintained   in  their   bill. 

Soon  after  the  execution  of  the  trust  deed  by  John, 
Holland  and  Wilbon  obtnned  a  judgment  against  John 
for  f450,  and  his  intenst  in  said  land  was  sold  for 
its  satisfaction  in  May,  1877,  and  the  land  wns  bid  in 
by  the  creditors  at  the  amount  of  the  judgment  and 
-costs. 

In  the  meantime  no  steps  were  taken  by  Thomas, 
as  trustee,  nor  by  any  of  the  beneficiaries  in  the  trust 
deed    for    the    sale    of   any  of   the    property    conveyed 
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therein.       It  consisted  of  mules^  hogs,  horses,  corn,  and 
cotton   of   the  product    of   the  year  •  1876.      The   deed 
provided  that  if  the  debts  therein  secured  were  paid  by 
January   1,    1878,  it  should  be  void,  otherwise  it  should 
remain   in    full    force.       But   it  contained   no   authority 
to   the   trustee   to   take   the  property  into  his  possession, 
nor  to  sell  the   same,  and   we  think,   as   the   chancellor 
and   the   Referees    have    found,   that  the   trustee   named 
therein,    absolutely   refused    to    have    any   thing    to    do- 
with   the   execution   of  said  trust.      The  result  was  that 
nfearly   all  the   property   therein    conveyed,   was    wasted 
or   had   died,   or   been    disposed    of    before    any   of   the 
beneficiaries   took   any   steps  to   have   it  applied   to   the 
purposes   of  the   trust. 

The  complainants,  as  far  as  appears,  were  the  first 
to  make  any  effort  to  this  end,  and  their  bill  was  filed 
more  than  five  years  after  the  execution  of  the  deed 
of  trust.  Thomas  was  a  large  creditor  of  his  brother,. 
John,  and  was  one  of  the  beneficiaries  in  the  deed. 
After  the  purchase  of  the  land  by  Holland  and  Wil- 
bon,  and  a  few  months  before  the  expiration  of  the 
time  of  redemption,  John  Ingram  procured  John  A. 
Greer  to  redeem  the  land,  or  to  purchase  it  of  Hol- 
land and  Wilbon,  and  give  him  some  longer  time  to 
redeem.  Holland  and  Wilbon  executed  a  deed,  or 
assignment  of  their  bid  and  interest  in  the  land  to 
-Greer,  acknowledging  the  receipt  from  him  of  the 
amount  of  their  debt,  and  directed  the  sheriff  to  make 
the   deed   to   him. 

This   deed   was  executed  to   Greer   by  the  sheriff  on 
December   5,   1881,    more    than    eighteen    months   after 
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the  time  of  redemption  had  expired^  and  the  said  John 
Ingram  united  in  this  sheriff's  deed  to  Greer,  convey- 
ing his  interest  in  the  land^  and  acknowliedging  that 
he  had  failed  to  redeem  said  land  within  the  time 
allowed  by  law  or  otherwise,  and  in  consequence  of 
sach  failure  to  redeem,  the  title  of  said  Greer  has 
become   absolute. 

Two  days  after  the  execution  of  this  deed  Greer 
voluntarily  executed  an  instrument,  in  which  it  is  re- 
cited, that  he  has  a  deed  for  John  Ingram's  land,  and 
that  he,  Ingram,  is  indebted  to  him  in  the  sum  of 
(1,053.83,  and  agrees  to  convey  to  him  said  land 
whenever  he  pays  him,  Greer,  or  causes  to  be  paid 
to  him,  said  sum.  This  instrument  is  duted  Decem- 
ber,  7,    1881. 

On  March  2,  1882,  Greer,  at  the  instance  of  said 
John  Ingram,  conveyed  to  Thomas  Ingram  the  said 
land,  for  tbe  consideration  of  the  paymeut  by  said 
Thomas  by  John's  indebtedness  to  Greer,  and  for  the 
further  consideration  of  the  surrender  by  Thomas  to 
John  of  about  $2,400  of  notes  due  from  John  to 
Thomas.  The  said  John  at  that  time  also  sui  render- 
ing to  Greer  the  agreement  he  had  signed  allowing 
him  the  privilege  to  repurchase  the  land,  and  a  quit- 
claim deed,  as  it  is  styled,  was  also  prepared  and 
signed  of  John  to  Thomas.  The  deed  of  Greer  to 
Thomas  was  registered  the  same  day  it  was  executed^ 
but  the  quit-claim  deed  from  John  to  Thomas  was 
not  registered  until  March  8,  1882,  the  day  after  the 
filing  of  complainant's   bill. 

Unquestionably   Greer   had   the  title  to  the  land  free 
18— VOL.  13. 
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from  any  equity  or  claim  of  John  Ingram  after  he 
bad  united  with  the  sheriff  in  the  conveyance  to  him. 
His  promise  or  agreement  to  reconvey  upon  receiving 
80  much  money^  was  made  after  the  right  of  redemp- 
tion had  expired.  It  created  in  John  no  interest  in 
the  land,  but  merely  gave  him  the  privilege  of  i*epur- 
chasing^  by  the  voluntary  act  of  Greer,  so  that  it  was 
not  such  a  contract  for  the  sale  of  the  land  as  vested 
any  title,  or  required  registration.  But  it  might  be 
abandoned  or  changed  by  the  parol  agreement  of  the 
parties.  It  was  so  abandoned,  and  ¥dth  the  assent  of 
John,  and  for  a  valuable  consideration  to  him,  the  title 
was  conveyed  to  Thomas.  Thomas  paid  Greer  |1,178, 
the  kmount  of  John's  indebtedness  to  him,  for  which 
the  land  had  become  liable,  and  also  surrendered  to 
John  evidences  of  indebtedness  against  him,  amounting 
to  more  than  $2,400.  These  debts  against  John  are 
shown  to  have  been  valid,  and  the  land  •is  shown  not 
to  have  been  worth  more  than  |3,000,  and  all  the 
circumstances  indicate  that  all  these  transactions  were 
in   good   faith   and   free  from  fraud. 

We  are  of  opinion,  therefore,  that  the  exceptions 
to  the  report  of  the  Referees  are  not  well  taken,  and 
should  be  set  aside,  and  the  chancellor's  decree  affirmed 
and  the  cause  remanded  for  account  and  further  pro- 
ceedings, and  complainants  will  pay  the  costs  of  this 
court. 
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Ike  Atchison  v.  The  State. 

1.  Crdonajl  Law.  Miademeanors.  Pimiskmeni.  All  misdemeanon,  where 

the  pnDishment  is  not  prescribed  hj  statute,  are  punishable  by  fine 
or  imprisonment  or  both,  within  the  limits  fixed  by  law,  as  the  court 
may  in  its  discretion  determine. 

2.  Fleabenos  and  Practige.    Court  may  OoUe  testimony  to  jury.    The 

court  has  the  right  to  state  the  testimony  of  a  witness  to  the  jury 
upon  their  request. 


FBOM  SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
<»ant7.      J.   M.   Gbeeb,  J. 

T.   W.  Bbown  for  Atohison. 

Attobney-Genebal  Lea  for  the  State. 

CooKE^  Sp.  J.;   delivered   the  opinion  of  the  court. 

The  defendant  was  indicted  and  convicted  of  unlaw- 
ful gaming.  The  indictment  contained  two  counts^  one 
under  section  4871^  of  the  Code,  for  encouraging,  pro- 
moting, aiding  and  assisting  in  the  playing  a  game  of 
hazard,  called  poker,  for  money,  etc.,  bet  upon  said 
game.  The  other  count  was  under  section  4872,  for 
permitting  persons  in  a  house  under  his  control,  to 
play  at  a  game  of    hazard,  called  poker,  for  money,  etc. 

The  first  of  said  offenses  is  simply  made  a  misde- 
meanor by  the  statute,  without  any  special  punishment 
attached  to  it.     The  second  is  also  made  a  misdemeanor 
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punished  by  a  fine  of  not  less  than  fifty  dollars,  nor  more 
than  five  hundred  dollars,  or  imprisonment  in  the 
county  jail  not  exoeeding  one  year,  or  both  fine  and 
imprisonment   within    these   limits. 

The  jury  found  a  general  verdict  of  guilty,  .and  the 
court  fined  the  defendant  fifty  dollars  and  sentenced 
him  to  imprisonment  for  one  month.  The  defendant 
moved  for  a  new  trial,  and  as  the  record  states,  in 
arrest  of  judgment,  though  no  reasons  why  the  judg* 
ment  sho*uld  be  arrested,  were  either  filed  or  entered 
of  record.  The  court  refused  a  new  trial  and  defend- 
ant appealed. 

It  is  insisted  for  the  defendant,  that  as  the  verdict 
was  general,  and  as  there  is  no  specific  penalty  an- 
nexed by  the  statute  to  the  offense  of  promoting  or 
encouraging  gaming,  the  court  had  no  power  to  im- 
pose imprisonment  for  that  offense,  and  hence,  the 
judgment  should  be  reversed.  There  is  nothing  in 
this  position.  All  misdemeanors,  where  the  punish- 
ment is  not  prescribed  by  statute  are  punishable  by 
fine  or  imprisonment,  or  both  according  to  the  nature 
of  the  offense :  1  Rus.  on  Crimes,  45.  And  this  where 
not  otherwise  provided,  is  left  in  the  discretion  of  the 
court,   within   the   limits   fixed    by   law. 

The  attorney  of  the  defendant  prayed  an  appeal 
and  tendered  a  bill  of  exception,  which  the  court  re- 
fused to  sign,  because  as  he  states,  it  was  not  a  cor- 
rect bill  of  exceptions,  and  contained  very  little  of 
what  occurred  upon  the-  trial,  and  thereupon  his  Honor 
made  out  and  signed  a  bill  of  exceptions  himself,  which 
he   certifies  to  contain  a  true  statement  of  what  occurred 
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on  the  trial,  and  to  which  the  defendant  excepted. 
Whether  the  court  is  bound  to  sign  any  bill  of  ex- 
oeptionsy  until  a  correct  one  is  made  out  and  ten- 
tered  to  him  by  the  party  appealing,  does  not  arise 
in  this  case,  as  he  voluntarily  undertook  to  do  so. 
As  is  shown  by  the  bill  of  exceptions  made  out  and 
signed  by  the  court,  and  to  which  the  defendant  ex- 
cepted, the  State  after  having  examined  two  witnesses, 
introduced  one  Hacket,  who  testified  that  he  was  a 
member  of  the  police  force  of  the  city  of  Memphis, 
and  that  on  a  certain  night  he  made  a  descent  on  a 
certain  room  in  Memphis,  where  he  suspected  gaming, 
and  then  the  bill  of  exceptions  proceeds :  '*  Witness  de- 
scribed the  room  and  time  so  as  to  show  that  it  was 
the  same  night  and  the  same  room  referred  to  by  the 
preceding  witnesses,  and  then  proceeds  to  gisre  the  tes- 
timony of  the  witness  as  to  what  transpired  in  said 
room,  etc.'' 

This  was  not  giving  the  testimony  of  the  witness 
but  the  deductions  which  the  judge  drew  from  it,  and 
as  this  was  not  agreed  to  by  the  defendant,  we  think 
it  should  have  contained  the  statements  of  the  witness, 
as  it  was  material  to  show  it  was  the  same  room  and 
at  the  same  time,  in  regard  to  which  the  other  wit>» 
nesses  had  testified,  and  hence,  we  can  see  that  the 
bill  of  exceptions,  as  made  out  by  the  court,  was  imr 
perfect  in  this  respect.  But  as  no  specific  exception 
was  taken  to  this  part  of  the  bill  of  exceptions,  nor 
the  attention  of  the  court  called  to  it,  we  do  not 
thmk  the  defendant  can  avail  himself  of  it  now  when 
made  for  the   first   time. 
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In  another  part  of  the  testimony  of  this  witness, 
the  bill  of  exceptions  sets  out  his  testimony  as  follows: 
'^The  witness  said  on  examination  in  chief|  that  the 
room  was  that  of  defendant.'^  This  witness,  under 
cross-examination  as  to  his  statement  ^Hhat  it  was  the 
room  of  the  defendant,  stated  that  of  his  own  knowl- 
edge, he  could  not  say  that  it  was  the  .  room  of  the 
defendant;  but  that  he  arrested  the  defendant  for  keep- 
ing a  gaming  room  or  house,  and  entered  such  charge 
against  him  at  the  station  house,  and  that  defendant 
told  him  it  was  his  (defendant's)  room.  That  he  also- 
told  him,  he,  defendant,  had  only  a  few  of  his  friends- 
up  there  for  amusement.  He  did  this  as  if  inter- 
ceding for  his  friends — the  persons  arrested  with  him 
in   the   room,   and   the   defendant   went   with   him." 

After  the  jury  had  received  the  charge  of  the  court 
and  retired,  in  about  .half  an  hour  they  returned  into 
court,  and  through  their  foreman  said  they  had  come 
into  court  to  ask  the  court  what  was  Capt.  Hacket's 
testimony  about  the  defendant  having  told  him  it  waa 
his  room,  and  went  on  to  say  one  of  the  jury  did 
not  remember  Capt.  Hacket's  evidence,  and  wished  the 
court  to  state  it.  Thereupon  the  court  said:  ^'Capt» 
Hacket,  on  his  direct  examination,  said  that  it  was  de- 
fendant's room.  That  on  cross-examination  he  had  said 
that  he  knew  it  was  defendant's  room,  because  at  the 
time  of  arrest  defendant  had  told  him.  so.  That  de- 
fendant had  submitted  to  arrest  cheerfully,  that  he  had 
asked  him  to  let  the  others  off,  that  they  had  merely 
come  to  his  room  for  a  little  amusement."  Here  the 
counsel    for    the    defendant    interrupted    the   court  and 
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commenced  himself  to  tell  what  Hacket  had  said,  when 
he  was  stopped  by  the  court,  and  to  this  action  de- 
fendant excepted. 

We  do  not  see  the  force  of  this  objection.  The 
court  had  the  right  to  state  the  testimony  of  the  wit- 
ness to  the  jury  upon  their  request  that  he  should  do 
80,  and  'the  record  shows  and  stated  it  substantially 
as  the  witness  had  stated,  and  the  court's  action  in 
not  permitting  the  defendant's  counsel  to  give  them 
his  version  of  it,  after  he  had  argued  the  case,  was 
eminently   proper. 

A  greiit  many  other  exceptions  were  taken  to  the 
action  of  the  court  by  the  defendant,  which  we  deem 
it  unneccessary  to  notice,  as  there  is  nothing  in  them 
which   entitles   the   defendant   to   a   new   trial. 

The  bill  of  exceptions  which  was  tendered  by  the 
defendant's  counsel,  and  which  the  court  refused  to 
sign  as  a  bill  of  exceptions,  but  which  he  did  sign 
for  the  purpose  of  showing  that  it  had  been  tendered 
to  him,  and  which  he  advised  the  clerk  to  copy  in 
making  out  the  transcript  is  contained  in  it.  But  as 
it  does  not  constitute  any  part  of  the  bill  of  excep- 
tions, we   cannot   take   any   notice   of  it. 

We  find  no  reversible  error  in  the  record,  and 
therefore   affirm   the  judgment. 
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Louisville  &  Nashville  Railroad  Company  v. 
Petbb  McKenna  and  Wipe. 

1.  Pleadings   and  Practice  at  Law.     Evidence,     Wrilten  instrument 

ConMrueticn,  The  general  rule  in  this  Htate  is  that  the  oonatraction 
of  a  written  instrument  introduced  as  evidence,  if  complete  and  in- 
telligible in  itself,  is  matter  of  law  for  the  court,  ex|)ert  testimony 
being  admissible  in  proper  cases  to  aid  the  court  in  reading  the  in- 
strument. 

2.  Railboads.     Orders.    An  accident  having  occurred  on  a  railroad  by 

means  of  an  obstruction  put  on  the  road-way  by  an  unknown  third 
person  at  a  particular  trestle  in  mile  60,  the  superintendent  issued  a 
written  order  to  the  employes  of  the  passenger  trains  to  slow  up,  run 
carefully,  and  keep  a  sharp  lookout  at  mile  60,  and  while  the 
order  was  still  being  acted  on  another  ac;cident  occurred  from  a  sim- 
ilar obstruction  at  the  same  trestle,  by  which  the  plaintiff  was  in* 
jured.  Heldj  that  the  order  required  the  engineer  to  slow  up  enough 
to  stop  the  train  on  short  notice  when  the  emergency  did  arise, 
and  the  court  properly  instructed  the  jury  to  that  effect. 

3.  Same.     Malicious  obstruction.    The  duty  of  railroad  companies  in  cases 

of  malicious  obstruction  considered. 


FROM    SHELBY. 


Appeal   in   error   from  the  Circuit  Court   of   Shelby 
county.      J.  O.  Pierce,  J. 

Estes  &   Ellett  for   Railroad. 

W.    H.   Carroll  and    C.   W.   Heiskell    for    Mc- 
Kenna. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

The   McKennas  recovered  judgment  against  the  rail- 
road  company   for   injuries   to   the   wife   as   a    passencrer 
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on  the  compaDy's  train,  occasioned  by  the  cars  being 
thrown  from  the  track  by  an  obstruction  put  thereon 
by  an  unknown  person.  Upon  the  appeal  in  error 
of  the  company,  the  Referees  report  in  favor  of  affirm- 
ance. The  company  except  to  the  report,  their  ex- 
ceptions  going   to   the   law   of  the  charge. 

The  accident  occurre|l  to  a  regular  passenger  train 
at  a  trestle  on  mile  60  of  the  road,  about  half  after 
five  o'clock  in  the  morning  of  November  12,  1873. 
The  obstruction  was  caused  by  placing  a  T  rail  diag- 
onally across  the  track  about  midway  of  a  trestle,  one 
end  being  under  the  South  rail  of  the  road-way  and 
the  other  end  resting  on  the  North  rail,  and  braced 
on  both  sides  by  cross-ties.  The  proof  is  conflicting 
as  to  whether  the  morning  was  clear,  or  dark,  cloudy 
and  foggy.  The  engineer  saw  the  obstruction  about 
seventy- five  or  eighty  feet  before  the  train  struck  it. 
The  train  was  moving  at  between  eight  and  ten  miles 
an  hour,  the  air-brakes  having  been  applied,  and  the 
speed  of  the  train  slackened  before  reaching  the  trestle 
in  obedience  to  an  order  of  the  superintendent,  which 
was  to  slow  up,  run  carefully  and  keep  a  sharp  look- 
oat  at  mile  60.  This  order  of  the  superintendent  had 
been  given  because  six  weeks  before  that  time  a  sim- 
ilar accident  had  occurred  at  the  •  same  trestle.  And 
the  employes  admit  that  they  were  acting  on  the'  order 
as  still  in  force.  The  instruction  of  the  trial  judge 
to  the  jury  complained  of  related  to  the  duty  of  the 
engineer,   in   consequence   of  the   order   mentioned. 

The  charge  objected  to  is:  ''But  if  the  evidence 
shows   that    the    obstruction   was   put   on    the   track    by 
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a  stranger,   and   further  shows  that  hy  reason  of  a  pre- 
vious accident  at  the  same   place   from   a  similar  cause 
a   short   time   before,   the   engineer   had    been   warned  to 
^slow   up '^  when   approaching   this  trestle,   and    to   keep 
a   sliarp    lookout    ahead,    and    he     failed     in     either   of 
these   duties,   or   failed    to   slow   up   enough   to  stop   his 
train   on    short    notice    when   it   was    possible    for  him 
to   do  so;     in   other   words,   failed    to   prepare  as  fully 
as   possible   for   the    emergency    which    he    was   warned 
might  arise   at   the  place  of  the  accident,  and  by  reason 
of    such    failure    was     unprepared    to    stop   quickly   his 
train    when    the   emergency   did   ari^e   of  which   he   had 
been   forewarned,  and   the  accident    occurred   by    reason 
of  such    failure,   I   charge  you  to  find   for  the  plaintiflF/' 
The    company   requested    the    court    to    add   to   Ihe 
charge   quoted    above   the   following  qualification:     *'But 
if  you   believe    from     the    testimony   that   the   order   to 
slow    up    and    keep   a   sharp    lookout    meant    that    the 
engineer   should   reduce   the   speed   of  the   train   to   ten^ 
fifteen  or   twenty   miles    per    hour;     or    if   you   believe 
from   the  testimony   that   the   order   in   this   case  was  to 
reduce   the   speed   of    ihe   train   to   ten   or   fifteen    miles 
an   hour,   and    keep   a   shai  ;>  1  >okout,   and   that   the  en- 
gineer  obeyed   the   order,   then   the  defendant  would  not 
be   liable,    although    the    engineer    did    not   reduce   his 
speed   to   a   point   below  the  order,  so   as   fully   to  pre- 
pare  for  the   emergency   that  actually   occurred." 

The  company  also  requested  the  trial  judge  to  give 
the  following  instruction:  "If  the  jury  believe  that 
said  order  was  a  proper  and  prudent  order  and  regu- 
lation   for    the    running  of   the  passenger   train   at  the 
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time  and  place  of  said  accident,  and  that  the  same 
was  properly  obeyed  by  the  engineer  in  its  true  sense 
and  meaning  by  slowing  up  to  a  speed  not  exceeding 
ten  miles  an  hour,  running  carefully  and  keeping  a 
sharp  lookout  at  the  time  and  place  of  the  accident 7 
and  further,  that  the  accident  was  occasioned  by  an 
obstruction  maliciously  placed  on  the  track  by  some 
third  person  unknown,  and  that  the  same  was  seen  by 
the  engineer  as  soon  as  it  was  possible  to  see  it,  and 
that  then  every  means  in  his  power  were  promptly 
used  to  prevent  an  accident,  the  jury  should  find  for 
the  defendant.  It  was  not,  as  a  question  of  law,  the 
duty  of  the  engineer,  in  the  circumstances  supposed,  ta 
stop  whenever  he  approached  the  space  covered  by  said 
order,  or  to  reduce  the  speed  of  his  train  so  that  it 
could  be  instantly  stopped  at  any  moment  while  pass- 
ing over  said  space.  But  it  is  for  the  jury  to  say 
from  the  evidence  whether  what  was  done  by  the  en- 
gineer was  su£Bcient  to  relieve  the  company  from  the 
slightest  imputation  of  negligence.'^  These  requests  were- 
refused. 

The  Referees  say:  "On  the  part  of  the  plaintiffs  in. 
error,  it  is  insisted  that  negligence  in  reference  to  the 
failure  to  slow  up  could  only  be  predicated  of  diso- 
bedience to  the  order,  and  inasmuch  as  the  plaintiffs 
in  error  proved  that  to  'slow  up'  in  railroad  orders 
meant  to  reduce  speed  to  ten,  fifteen  or  twenty  miles 
per  hour,  that  the  charge  of  the  judge,  imposing  upon 
the  engireer  a  duty  far  more  stringent  than  the  order,, 
was  erroneous.  This  objection  undertakes  to  limit  the 
issue  to   the   letter   of  the  order.      The  charge  was  cor- 
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reot.  If  they  in  whose  employment  the  engineer  was, 
for  any  reasons  satisfactory  to  themselves^  anticipated 
an  accident  at  a  given  point,  or  gave  special  instruc- 
tions for  care  at  a  given  point,  in  consequence  of  past 
or  apprehended  accidents,  so  as  to  bring  home  to  him 
notice  of  the  necessity  of  extra  precaution  at  the  place 
indicated,  it  is  not  error  to  charge  that  his  precautions 
must  be  such  as  might  arrest  an  anticipated  danger^ 
although  they  exceeded  the  letter  of  his  order  from 
the  company.  For  under  the  circumstances  producing, 
and  as  now  ,  appears  justifying  the  order, .  it  was  the 
proper  duty  of  the  company  not  only  to  issue  an  order 
for  such  precaution,  but  it  was  equally  its  duty  through 
the  engineer,  to  enforce  it  in  its  full  spirit  and  intent, 
the  avoidance  of  the  danger  feared,  by  taking  such 
control  of  the  train  by  the  use  of  brakes,  slackening 
speed,  etc.,  as  would  effectuate  the  object  intended,  and 
enable   him   to   stop   the   train   on   short   notice." 

It  is  not  contended  that  the  mere  fact  that  a  sim* 
ilaur  accident  had  occurred  at  the  same  place,  six  weeks 
before,  would  of  itself  impose  upon  the  railroad  com* 
pany  any  particular  duty  in  running  its  trains  over 
that  part  of  the  road.  There  is  no  presumption  that 
because  an  obstruction  has  been  maliciously  put  upon 
the  track  of  a  railroad  at  one  place,  a  similar  ob- 
struction will  afterwards  be  put  at  the  same  place,  or 
for  that  matter  on  any  other  part  of  the  road.  The 
law  never  presumes  the  occurrence,  much  less  the  re- 
currence of  an  illegal  act,  and  human  experience  would 
scarcely  sustain  the  conclusion  that  the  same  crime 
will  be   repeated   in   the   same   place.       While   this  pre- 
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oise  point  seema  never  to  have  passed  into  judgment, 
it  has  been  held  that  a  railway  company  is  not  liable 
for  an  injury  inflicted  by  a  stray  dog  at  their  station, 
although  a  few  hours  before  it  had  there  bitten  another 
person,  if  it  was  then  driven,  away:  Smith  v.  Oreai 
Eastern  BaUroad  Company y  L.  R.,  2  C.  P.,  1.  It 
must  be  left  to  the  railroad  comi>any  to  determine 
what  directions,  if  any,  it  will  give  its  employes  under 
the  circumstances  of  the  particular  ease,  under  the  usual 
rule  which  regulates  the  duties  of  the  company  to  the 
public.  If  the  company  undertakes  to  give  special  in- 
structions to  its  employes  at  the  time,  these  instruc- 
tions must  be  the  measure  of  the  action  of  the  em- 
ployes. All  that  they  can  be  required  to  do  is  to 
obey  the  instructions  in  their  '^full  spirit  and  intent.'^ 
No  reason  occurs  why,  merely  because  instructions  are 
given,  the  employes  should  be  required,  in  addition 
to  obeying  them,  to  take  every  other  precaution  nec- 
essary to  avert  an  .  accident.  The  only  question  in 
such  case  would  be  whether  the  instructions  were  rea- 
sonable and  proper.  If,  therefore,  his  Honor,  the  trial 
judge,  intended  to  charge,  and  the  Referees  intended  to 
report  that,  under  the  order  in  question,  the  engineer 
was  bound  to  go  beyond  the  instructions,  and  adopt 
such  precautions,  although  not  included  in  the  order, 
as  would  be  necessary  to  avert  the  danger  of  a  sim- 
ilar accident  to  the  one  that  had  occurred,  they  were 
in  error. 

It  is  altogether  another  question,  however,  whether 
the  order  actually  given  did  not  require  the  employes  to 
do  all  that  the  trial  judge  instructed  the  jury  should  have 
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been  done.  The  company,  in  view  of  its  knowledge 
of  all  the  facts  touching  an  accident  and  its  duty  to 
the  public,  may  be  required  to  give  orders,  or  may 
give  them,  in  which  event  the  duty  of  the  employe 
is  to  obey  in  'Metter  and  spirit,"  and  a  failure  to  do 
so  would  be  negligence  for  which  the  company  would 
■be  responsible.  We  can  easily  conceive  of  cases  where 
the  company  may  have  knowledge  or  good  reason  to 
believe  that  another  obstruction  would  be  put  upon  the 
Yoad.  In  that  event  it  would  be  its  duty  to  order 
the  train  not  only  to  slow  up,  but  to  be  brought  to 
n  full  stop,  and  the  track  examined  before  proceeding. 
And  generally  where  circumstances  demand  precaution- 
ary measures  they  must  be  taken,  and  the  law  re- 
quires a  degree  of  care  proportioned  to  the  risk.  The 
•company  did  give  the  order  which  is  deposed  to  by 
the  witnesses,  with  special  reference  to  the  previous 
accident,  and  the  employes  were  acting  under  it.  We 
<lo  not  understand  the  trial  judge  to  tell  the  jury 
they  must  go  beyond  the  order.  He  merely  puts  a 
<$onstr notion  upon  that  order,  and  undertakes  to  define 
the   duties   of  the   employes   under   it. 

The  contention  of  the  company  was  that  the  words 
^^  slow  up "  have  a  definite  meaning  in  railroad  par- 
lance, and  signify  that  the  rate  of  speed  of  the  train 
should  be  reduced  to  ten,  fifteen  or  twenty  miles  an 
hour,  and  testimony  was  introduced  to  that  effect.  And 
no  doubt  the  reduction  of  the  usual  rate  of  speed  of 
a  passenger  train  to  either  of  the  number  of  miles 
mentioned,  would  be  a  slowing  up  in  a  general  sense, 
«nd   of  course,   in   the   usual  acceptation  of  the    words. 
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But  his  Honoris  idea   is   that  the   phrase   means   some- 
thing   more    when    used    in    an    order    intended    for    a 
particular   purpose,   and   based    upon   the   possibility  that 
<an   accident  from   a   malicious  obstruction   may   occur  at 
the    designated    place^   because   a    similar   accident    from 
the   same  cause   had   recently   occurred.      In   that   view 
he    thinks   the   company^ meant   that   the   engineer   must 
so   slow   up  as   to    be  able,   if    by  a  sharp  lookout   he 
saw   that  there    was    such   an    obstruction,  to  stop    the 
train   in   time  to  prevent  a   similar  accident   to   the  one 
that  had    already   occurred.       It    would   be    useless,   he 
thinks,   to    make    the    order    unless   it   was    intended   to 
be    operative    so    long    as    it '  remains    in    force.       The 
particular   instruction    is    obscured    by    the    use    of   the 
-disjunctive     "  or "    instead     of    the    explanatory    phrase 
^'that    is,^^    or    words     of    like     purport.       The    clause 
which    follows  the   disjunctive   particle   is   really   an   ex- 
planation   of    what    his    Honor    considers    would    be    a 
&ilnre    of   the   duties    to    slow   up    and    keep    a    sharp 
lookout.       He    says,    in     substance,    that    the    company 
would    be    liable    if,   because    of    a    former  accident    at 
the    same    place    from    a    similar    cause,    a    short    time 
before,    the    engineer    had    been     warned     to     slow     up 
when    approaching    the   trestle,    and    to    keep    a    sharp 
lookout    ahead,   and    he    failed   in    these   duties,   and   it 
would    be  a   failure   of   these  duties   if  he   neglected   to 
slow    up    enough    to    stop     his    train    on    short    notice. 
Unless    this   is   his   Honoris    meaning,   he   has   not  con- 
strued   the    order,   and   he    has    certainly   not    left    it   to 
the  jury    to    put    their    own    construction    upon    it    in 
<X)nnection  with  the  testimony.       In  this   view,  the   real 
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points  of  contest  are  whether  the  judge   had   the  right 
to  construe   the   order,   and  did   correctly  construe  it. 

The  general  rule  in  this  State  undoubtedly  is  that 
the  construction  of  a  written  instrument  introduced  in 
evidence,  if  complete  and  intelligible  in  itself,  is  mat- 
ter of  law  for  the  court:  Bedford  v.  FlowerSy  11 
Hum.,  242.  And  it  is  also  the  general  rule  that 
where  the  facts  are  ascertained,  even  in  the  case  of 
parol  testimony,  the  court  declares  the  law:  Oregory 
V.  UnderhiU,  6  Lea,  207,  211.  The  testimony  of  ex- 
perts is,  of  course,  admissible  in  proper  cases,  to  aid 
the  court  in  reading  the  Instrument :  1  Greenl.  Ev.,. 
sec.  280.  The  expert  testimony  in  this  case  only  tends 
to  show  what  the  words  themselves  fairly  import,  that 
to  "  slow  up "  a  train  means  to  diminish  its  speed,, 
the  extent  of  the  diminution  being  necessarily  con- 
trolled by  the  object  or  purpose  had  in  view.  To 
"slow  up"  in  any  given  case  must  be  such  a  slow- 
ing up  as  the  particular  exigency  requires.  To  slow 
up  and  keep  a  sharp  lookout  for  an  expected  or  pos- 
sible obstruction  must  mean  such  slowing  up  and 
mratchfulness  as  will  prevent  the  accident,  the  order 
being  otherwise  of  no  avail.  And  so  the  trial  judge 
properly  thought   and  charged.       The  instructions   asked 

for   by   the   plaintiffs   in   error   were   based    upon   a   dif- 
ferent  theory,   and   were  properly   refused. 

The  exceptions  to  the  report  of  the   referees  will  be 

disallowed,   and   the  judgment   below   affirmed. 

Cooke,  Sp.  J.,  dissents. 
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M.  O.  Henderson  v.  Dennis   Donovan. 

'Sale  of  La.nd.  Vendor  and  vendee.  Streets,  Where  the  owner  of  land 
sells  it  as  bailding  lots,  bounding  them  on  streets  of  a  specified  width 
as  laid  down  on  a  map,  although  not  actually  opened,  the  purchaser 
acquires  a  legal  right  as  against  the  grantor  to  have  the  streets 
opened  to  the  width  designated  in  the  map.  And  if  the  land  on 
which  the  streets  are  laid  off  belong  to  the  vendor,  the  purchaser 
may,  as  against  him  and  those  claiming  under  him  by  the  same  sale, 
enforce  the  opening  of  the  streets,  or  the  keeping  of  them  opened, 
and,  if  this  mode  of  relief  cannot  be  had,  may  have  an  abatement 
•of  the  purchase  price. 


FBOM   MADISON. 


Appeal  from  the  Chancery  Court  at  Jackson.  T. 
*€•  Muse,  J. 

S.  J.  Hays  for  complainant. 

ft 

R.   W.   Haynes  for  defendant. 

CooPEB,  J.,   delivered   the   opinion  of  the  court. 

Bill  filed  January  1,  1878,  to  enforce  an  express 
vendor's  lien  for  unpaid  purchase  money  of  land.  The 
defendant  filed  a  cross-bill  for  a  deduction  from  the 
purchase  price  by  reason  of  the  partial  closure  of  a 
street  bounding  the  land.  The  chancellor  made  the 
deduction  claimed,  and,  upon  the  appeal  of  the  original 
complainant,  the  Referees  recommend  a  reversal  of  the 
decree.       The   exceptions  to   the  report  open  the  case. 

The  deed  of  the  complainant  to  the  defendant  de- 
scribes the  land  sold  and  conveyed  as  contiguous  to 
19— VOL.  13. 
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the  Butler  division  of  the  city  of  Jackson,  "in  Block 
No.  29  and  lot  No.  2  as  designated  on  plan  prepared 
by  J.  B.  Cook,  bounded  as  follows,  to- wit:  Beginning 
on  a  stake,  12  feet  south  of  James  O'Conner's  south- 
west corner,  on  the  east  side  of  Short  street,  runs' 
south  48  poles  to  north  boundary  of  Lake  street,  thence 
east  32}  poles  to  Mobile  avenue,  thence  north  48  poles 
to  a  stake  12  feet  south  of  O'Conner's  south-east 
comer,  thence  west  32J  poles  to  the  beginning/'  The 
sale  and  conveyance  were  made  December  31,  1867, 
with  the  privilege  of  extending  the  payment  of  the 
purchase  money  for  not  exceeding  ten  years  by  paying 
the  interest  every  six  months.  The  defendant  made 
payments  both  of  principal  and  interest  of  the  pur- 
chase money  until  shortly  before  the  filing  of  the  bill, 
when  he  found  that  Short  street — one  of  the  streets 
called  for  by  his  deed  and  bounding  his  land  on  the 
west- — was  being  narrowed  by  the  owner  of  the  land 
on  the  op{K)site  side  of  the  street.  Since  the  com- 
mencement of  the  suit,  the  defendant  has  paid  int« 
court  the  residue  of  the  purchase  money  upon  a  writtem 
agreement  between  the  parties,  without  prejudice  to  hii 
rights   in   the   litigation. 

The  deed  itself,  as  we  have  seen,  shows  that  the 
land  sold  and  bought  was  a  lot  in  a  specified  plaa, 
of  lots  laid  off  adjacent  to  the  city  of  Jackson.  It 
calls  for  streets  on  three  sides  of  the  land,  the  street 
on  the  west  being  designated  as  Short  street.  The 
averment  of  the  cress-bill  is  that  the  plan  was  grad- 
uated to  the  scale,  and  that  short  Street  was  marked! 
thereon   as   of  the  wtdth   of  50   feet,   and   that  the  sale^ 
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and    parchase    were    made    on    the    faith   of   the   plan. 
The  answer  to  the    cross- bill    does   not  deny   that  the 
sale  was  by  a  plan    injlwhioh    the    streets    called   for 
were  laid  out.      It  merely  denies  that'  there   were  any 
other  or  different  representations  as  to  metes  and  bounds^ 
streets  and   alleys  than   those  set  out  in   the  deed.     It 
says:     ^'That  the   streets   and   alleys  of  the   Butler  di- 
vision   of    the    city   of   Jackson    are    none    other  than 
those    which    were    then    and    are  now   in   and  around 
the  property   sold   to   the  defendant^   and   that  the  said 
sub-division  and   survey   of    Cook,    by   maps  or  other- 
wise^   did  not  then   nor   since   lay   down,  or  intend  any 
street  or   alley,   on   either^  side   of   said    property   to  be 
50  feet   wide,   and   any   and    all    such    streets    of    that 
width  are   and   were,  then    and   now,   imaginary  so   far 
as  Donovan  is  concerned,  and  respondents  require  strict 
proof  in  that   regard.^'       The   answer  is   put   in  by  the 
complainant,  and    her   agent,   W.   E.   Butler,   by   whom 
the  trade   was   made.      It  concedes,  what  the  deed  itself 
states,   that  the   sale  was  by   a   plan,   and   only  puts  in 
issue   the   width   of  the  street. 

The  plan  of  the  land  was  in  the  possession  of  the 
agent  in  his  office,  and  hung  up  publicly  for  inspec- 
tion. The  defendant  and  his  brother  prove  that  the 
sale  was  by  this  plan,  and  that  Short  street  was 
marked  by  the  agent  himself  as  of  the  width  of  50 
feet,  the  figures  50  being  written  on  the  space  for  the 
street  in  the  plan.  The  defendant's  brother  deposes 
that  he  is  himself  a  draftsman,  and  could  see  from  the 
eye  that  the  plan  was  graduated,  and  that  Short  street 
showed   a  greater  width   than   the   other    streets.       The 
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<;omplainant  has  not  introduced  the  plan,  shown  when 
last  seen  to  have  been  in  the  possession  of  her  agent, 
nor  has  she  introduced  any  testimony  on  the  point  in 
issue.  The  proof  is  that  the  land  on  the  south«> 
western  corner  of  the  land  bought  was,  at  the  time, 
owned  by  one  Kelly,  extending  northwardly  on  Short 
street  about  half  the  length  of  defendant's  lot,  and  that 
the  complainant  owned  the  residue  of  the  land  in  front 
of  defendant  on  Short  street,  and  sold  it  to  Kelly 
after  the  sale  to  defendant.  Kelly  has  run  a  fenoe 
the  whole  length  of  Short  street  in  front  of  defend- 
ant's land,  so  as  to  reduce  the  width  of  the  street  to 
30  feet.  The  witnesses  all  agree  that  the  reduction 
in  the  width  of  the  street  has  diminished  the  value 
of  the  defendant's  land.  The  lands  were  ejQtirely  open 
when  the  sale  and  purchase   were   made. 

The  authorities  are  'uniform,  it  is  believed,  that 
when  the  owner  of  land  sells  it  as  building  lots, 
bounding  them  on  streets  of  a  specified  width  as  laid 
^own  on  a  map,  but  not  actually  opened,  the  pur* 
ohasers  acquire  a  legal  right  as  against  the  grantor  to 
have  the  streets  opened  to  the  width  designated,  on  the 
map:  3  Wash.  Real  Prop.,  417.  The  law  has  been 
so  recognized  by  this  court :  Tjeake  v.  OawTion,  2  Hum., 
169;  Scott  V.  Cheatham^  12  Heis.,  713;  Hardy  v. 
Memphis,  10  Heisk.,  127.  If  the  land  on  which  the 
streets  are  laid  belong  at  the  time  to  the  vendor,  the 
purchaser  may  as  against  the  vendor  and  those  claiming 
under  him  by  the  same  sale  enforce  the  opening  of  the 
streets,  or  the  keeping  of  them  open,  as  was  held  in 
<the  first  of  the  cases  cited.       If    for    any   reason,   this 
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mode  of  relief  cannot  be  afforded^  the  purchaser  is  en- 
titled to  an  abatement  of  the  purchase  money  to  the 
extent  of  the  loss  or  injury  sustained:  Moites  v.  Wal- 
lace, 7  Lea,  413.  The  fact  that  Kelly  owns  a  part 
of  the  land  along  the  street,  and  has  acquired  the 
residue  by  an  independent  sale  which  does  not  recog- 
nize the  plan  under  which  the  defendant  purchased, 
prevents  a  specific  performance,  and  the  only  remedy 
of  the  defendant  is  to  have  an  abatement  of  the  pur- 
chase money.  To  that  extent  the  defendant's  right  to 
relief  is   clear. 

No  exception  was  taken  to  the  report  of  the  clerk 
in  the  court  below  upon  the  amount  of  damage  sus- 
tained" by  the  defendant  by  narrowing  the  street.  Nor 
was  any  exception  made  by  the  complainant  to  the 
report  of  the  Referees,  nor  any  question  made  in  the 
argument  submitted  in  her  behalf  on  this  point.  The 
report  of  the  Referees  will  therefore  be  set  aside,  and 
the   decree   of  the   chancellor  affirmed    with- costs. 
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Samuel  Rothschild  v.  The  State. 

CKOCiNAii  Law.  Indietmenl,  Obtaining  goods  by  foUae  preUnse.  An  in- 
dictment for  obtaining  goods  by  false  pretenses,  under  the  Code, 
sectiox^  4701  y  is  good  which'charges  the  defendant,  a  merchant,  with 
obtaining  goods  of  another,  by  false  representation,  made  with  in- 
tent to  defraud  that  other,  of  existing  facts  bearing  upon  his  ability 
to  pay  for  the  goods. 


FROM    SHELBY. 


Appeal  ill  error  from  the  Criminal  Court  of  Shelby 
ooanty.      J.  M.  Greer,  J. 

Lehman  and   Gantt  for  Kothschild. 

Wright,  Heiskell  and  Attorney-General  Lea 
for  the   State. 

Cooper,  J.,  delivered   the   opinion   of  the  court. 

The  prisoner  has  appealed  in  error  fropi  a  judg- 
ment of  conviction  for  the  crime  of  obtaining  goods 
under  false  pretenses.  The  indictment  charges  the  pris- 
oner with  feloniously  obtaining,  with  intent  to  defraud 
the  owners,  certain  specified  articles  of  jewelry,  the 
property  of  a  firm  named,  '  of  the  aggregate  value  of 
fl,178,  by  false  pretenses  made  to  the  agent  of  the 
firm,  which  pretenses  were:  "That  he  had  in  his  store, 
where  he  and  the  agent  then  were,  pledges  and  pawns 
upon  which  he  had  loaned  the  sum  of  $6,000,  then 
and   there   pointing   out   to   said  agent  what  appeared  to 
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i)e  a  large  quantity  of  goods  which  he  represented  to 
he  said  pledges;  that  he^  the  said  Samuel  Rothschild, 
was  in  good  and  solvent  condition;  that  hk  had  had 
iat>able  formerly  but  was  all  right  now;  that  he  was 
then  doing  a  good,  large  and  prosperous  business,  and 
that  his  business  was  increasing,  then  and  there  .point- 
ing out  to  said^^agent  a  large  display  of  what  he  claimed 
^  be  solid  gold  goods  in  his  show  case;  that  he  had  a 
lease  upon  the  whole  store-room  in  which  be  did  business, 
and  rented  part  of  what  had  been  partitioned  off  for  a 
-cigar  store,  and  that  his  condition  was  such  that  he  would 
soon  enlarge  his  business  by  occupying  the  pntire  store; 
that  he  could  buy  on  credit  all  the  goods  he  wanted; 
whereas  in  truth  and  in  fact  he  well  knew  at  the  time 
that  said  pretenses  and  representations  were  false,''  the 
indictment  then   negativing  each   of  the  representations. 

Motions  were  made  in  the  court  below  to  quash 
the  indictment,  and  in  arrest  of  judgment,  and  it  is 
now  insisted  that  these  motions  should  have  been  sus- 
tained. The  argument  is  that  all  of  the  alleged  fraud- 
•ulent  pretenses  are  matters  of  opinion  except  those  re- 
lating to  the  pawns  and  pledges  and  the  solid  gold 
^oods,  and  that  these  latter,  as  well  as  the  others,  are 
eonfined  to  the '  subject  of  the  ability  of  the  defendant 
to  pay  for  his  purchases,  and  amount  only  to  false- 
hoods on  that  subject,  and  are  not  sufficient  under  the 
statute. 

The  statute  is:  "Every  person,  who,  by  any  false 
pretense,  or  by  any  false  token,  or  counterfeit  letter, 
with  intent  to  defraud  another,  obtains  from  any  person 
-any  personal   property,       ^      *       shall  on  conviction  be 
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imprisoned  in  the  penitentiary  not  less  than  three  nor 
more  than  ten  years":  Code,  sec.  4701.  The  statute 
is  borrowed  from  the  original  English  statute,  and  is 
the  same  as  is  found  on  the  statute  books  of  several 
of  the  States.  The  generality  of  the  language  is  such 
as  to-  make  it  almost  impossible  to  define  the  oSenae 
so  as  to  cover  all  cases,  and  this  court,  in  common^ 
with^^ether  courts,  has  said  that  each  particular  case^ 
must   be  determined  on  its  own   facts. 

The   statute    was    not    intended    to   apply   to   every 
case  of    falsehood    or    dishonesty   by   which    one    party 
gets  an    advantage    over   another,   for  such   a  construc- 
tion  would   be   entirely   too  sweeping,  and  include  many 
cases  |clearly   not   within   the  evil    intended  to   be   pro- 
vided   against.       It    was    accordingly    held,    in   one   or 
the  earliest  cases  in   our  books,  after  a  conviction,  that 
the  obtaining  of  a  quart  of  whisky  by  falsely  pretending 
to   be  sent  for  it   by   another    would    not   be  sufficient 
if  there  jfwas  the    least    doubt    whether    the   prosecutor 
was| deceived  by  the   pretense:     Oiapman   v.    TJie  State,. 
2   Head,   36.       But,  in   the  very  next  case,  it  was  held 
to  be   within    the    statute    to    obtain    goods    upon   the 
pretense^[of  a  verbal  order  from  another,  with   intent  to- 
defraud,  and  under  such  circumstances  as  to  impose  upon 
a  man    of    ordinary  prudence    and    caution:     MoChrkle 
V.    The\8tate,   1    Cold.,   333.       And    it    was    afterwards 
held   not   to   be  proper   prudence   and  caution  to  accept, 
without)  resorting  to   other  sources   of   information,   the 
representation  of  the  defendant,  upon  which  he  obtained, 
the  goods,   that   he  |had   received  by   express   a  package 
of  goods   of  a   named    value,    somewhat    less  than   the- 
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value  of  the  goods  obtained^  which,  with  mach  other 
property  of  his^  was  at  defendant's  o£Bce,  subject  to 
be  applied  to  the  payment  of  the  price  of  the  goods 
obtained,  consisting  of  a  suit  of  clothes:  8tcUe  v.  De 
Hart,  6  Baxt.,  222.  In  Delaney  v.  The  State,  7  Baxt.,. 
28,  money  was  obtained  from  a  bank  upon  a  pretended 
order  in  writing  of  a  New  York  firm  for  which  the 
defendant  represented  himself  to  be  the  agent.  '^It 
cannot  be  held,''  said  Judge  Deaderick  in  delivering 
the  opinion  of  the  court  in  this  case,  ^'that  the  'com- 
mon prudence  and  caution'  held  necessary  to  be  ex- 
ercised shall  be  such  suspicion  and  distrust  as  to 
impose  upon  the  person,  who  is  the  subject  of  the 
imposition^  such  inquiry  and  investigation  into  the  facta 
pretended  as  to  secure  him  against  the  possibility  of 
imposition,  or  that  such  precaution  against  deception 
should  be  adopted  as  only  the  very  cautious  resort  to; 
bat  that  there  should  be  something  in  the  nature  of 
the  transaction  itself  to  show  that  a  person  of  com- 
mon prudence  and  caution  could  not  have  been  imposed 
upon  thereby."  And  in  B(ywen  v.  The  Staie,  9  Baxt.,^ 
45,  where  the  indictment  averred  that  the  defendant 
had  obtained  money  from  the  prosecutor  by  represent- 
ing  himself  as  a  physician,  claiming  to  have  restored 
sight  to  a  blind  man,  and  stating  that  the  prosecutor,, 
his  residence  and  his  grand-daughter  were  poisoned,^ 
and  that  he  would  remove  the  poison,  the  indictment 
was  sustained  although  the  judgment  was  reversed  for 
error  in  the  ^admission  of  testimony.  The  prosecutor 
was  an  old  and  ignorant  negro,  and  the  court  said: 
"If  ordinary   caution    is    to    have    its   influence  in   the 
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application  of  the  law,  it  must  be  such  ordinary  cau- 
tion as  we  may  naturally  and  reasonably  expect  to 
exist  under  the  circumstances  and  condition^in  life  of 
the  person  practiced  upon.'*  And  this  is  in  accord 
with  the  current  of  authority:  2  Bish.  Crim.  Law, 
sec.  464. 

In  Movlden  v.  The  State^  5  Lea,  577,  it  was  held 
that  the  obtaining  of  goods  by  giving  an  order  on  his 
■employer  for  wages  afterward  to  become  due  to  the 
defendant,  and  subsequently  collecting  the  wages  him- 
self, concealing  the  fact  that  he  had  given  the  order, 
would  not  constitute  the  oflFense  of  obtaining  goods 
under  false  pretenses.  And  in  Canter  v.  The  ^aie,  7 
Lea,  349,  a  judgment  of  conviction  ,under  the  statute 
was  arrested,  because  the  indictment  did  not  show  that 
the  title  of  the  goods  was  parted  with,  and  because 
the  pretense  alleged  for  obtaining  possession  of  the  goods 
-consisting  of  a  suit  of  clothes,  namely  that  he  could 
not  try  them  on  at  the  prosecutor's  store,  was  one  not 
likely  to  deceive  any  person,  the  merchant  being  as 
well  qualified  to  judge  of  this  as  the  defendant.  The 
indictment  contained  a  further  charge  that  the  defend- 
>ant  represented  that  a  third  person  named  owed  the 
defendant  and  would  get  the  goods,  when  they  were 
returned  by  the  defendant,  and  pay  for  them.  The 
-court  said  that  the  pretense  must  consist  in  the  state- 
ment of  some  existing  fact,  and  not  be  a  mere  promise 
of  something  to  be  done  in  the  future.  The  repre- 
sentation, it  was  added,  that  the  person  named  owed 
the  defendant  money  was  a  representation  of  an  exist- 
ing  fact,   but  which,   taken    alone,   related   only   to   the 
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<lefendant's  ability  to  pay.  The  other  representations 
were  as  to  what  the  defendant  promised  to  do  in  the 
iatnre,  or  what  the  third  person  was  to  do  for  him, 
and   were   not  sufficient   to  sustain   the  indictment. 

From  this  review  of  our  decisions,  it  will  be  seen 
that  they  bear  mainly  on  the  question  of  the  prudence 
and  caution  to  be  exercised  by  the  person  from  whom 
^he  goods  were  obtained,  and  that  they  seem  to  settle 
that  the  representation  relied  upon  as  a  false  pretense, 
must  be  as  to  an  existing  fact,  and  not  amount  only 
to  a  promise  of  something  to  be  done  in  the  future 
either  by  the  defendant  or  some  third  person.  There 
is  a  suggestion  in  Ganier'a  case  that  if  the  representa- 
tion of  an  existing  fact  relate  only  to  the  defendant's 
ability  to  pay,  it  would  be  insufficient.  But  this  sug- 
gestion must  be  taken  in  connection  with  the  facts  of 
the  particular  case,  that  the  representation  consisted  in 
tlie  statement  that  a  third  person  named  owed  defend- 
ant a  small  sum  of  money,  and  would  pay  for  the 
goods,  and  that  it  was  not  so  much  a  false  pretense 
as  a  false  affirmation.  An  indebtedness,  moreover,  from 
a  person  of  unknown  means  is  not  such  a  fact  as,  if 
it  were  true,  would  induce  any  person  of  ordinary 
prudence  to  part  with  his  money:  Staie  v.  Magee,  11 
Ind.,   164. 

The  &lse  pretense,  the  authorities  agree,  must  be  of 
some  existing  or  past  fact,  in  distinction  alike  from 
a  mere  promise  and  a  mere  opinion,  and  this  fact 
must  be  such  in  its  nature  as  is  known  to  the  person 
employing  ihe  pretense:  2  Bish.  Crim.  Law,  sees.  429, 
415.       If  there   is  a  sufficient   false  pretense  of  an  ex- 
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isting  or  false  fact^  blended  nevertheless  with  a  pminiBe^ 
for  the  future,  the  pretense  is  sufficient:  id.,  sees. 
416,  427.  And  there  need  be  only  one  false  pre- 
tense, and  therefore,  though  sevei*al  pretenses  are  set 
out  in  the  indictment,  yet  if  any  one  of  them  is  proved, 
the  indictment  will  be  sustained:  Id.,  sec.  418.  A 
common  instance  of  a  false  pretense,  says  Mr.  Bishop, 
is  where  one  represents  himself  or  his  firm  to  be  in 
a  sound  pecuniary  condition,  or  to  owe  only  so  much, 
or  to  be  worth  so  much  money,  knowing  the  facts  to 
be  otherwise;  or  falsely  pretends  to  have  a  particular 
fund  in  his  own  hands  or  another's,  whereby  he  gain& 
a   creoit:     Id.,   sec.   437. 

Tested  by  these  rules,  the  averment  in  the  indict- 
ment that  the  defendant  could  buy  on  credit  all  the 
goods  he  wanted,  and  that  his  business  was  prosper- 
ous and  increasing,  would  be  the  mere  expression  of 
an  opinion.  The  averment  that  the  defendant  would 
soon  enlarge  his  business  would  amount  only  to  a 
promise  ot  future  action.  Other  averments,  such  as 
"that  he  had  trouble  formerly  but  was  all  right  now, 
and  "  that  he  had  a  lease  u|>on  the  whole  store  room, 
and  rented  part  of  it,  taken  by  themselves  would 
amount  to  nothing.  But  the  indictment  may  be  di- 
vided into  two^  averments,  each  ol  which  may  be  con- 
sidered  as   embodying   a   false   pi*etense,   viz: 

First.  That  he,  defendant,  had  in  his  store  room,  where 
he  and  the  prosecutor  then  were,  pledges  and  pawns 
upon  which  he  had  loaned  35,000,  then  and  there 
pointing  out  to  said  agent  what  appeared  to  be  a  large 
quantity  of  goods  which  he  represented  to  be  said  pledges*. 


9> 
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Second.  That  said  Samuel  Rothschild  was  in  good 
and  solvent  condition  ;  that  he  had  had  trouble  formerly 
but  was  all  right  now;  that  he  was  then  doing  a 
good,  targe  and  prosperous  busin<»8s,  and  his  business 
WIS  increasing,  then  and  there  pointing  out  to  said 
agent  a  large  display  of  what  he  claimed  to  be  solid 
gold  goods  in  his  show  case;  and  that  he  had  a 
lease  on  the  whole  store  room  in  which  he  did  busi- 
ness. 

The  first  of  these  alleged  false  pretenses  is  un- 
doubtedly the  statement  of  an  existing  fact.  The 
second  is  a  statement  of  the  defendant's  pecuniary 
condition  at  the  time,  sustained  by  the  representation 
of  certain  existing  facts  bearing  on  that  condition. 
When  the  representation  is  in  words,  and  there  are 
conversations  at  different  times,  they  may  be  con- 
nected to  show  a  false  pretense,  though  what  was 
said  on  any  one  occasion  would  not  be  alone  suffi- 
cient. And  the  question  is  for  the  jury  whether  the 
different  conversations  can  be  so  connected  as  to  con- 
stitute one  transaction:  2  Bish.  Crim.  L.,  sec.  431. 
-4.  fortiori,  where  the  conversations  are  all  at  one 
time,  or  the  various  statements  parts  of  the  same 
conversation.  All  of  these  statements  relate,  it  is 
true,  to  the  ability  of  the  defendant  to  pay  for  the 
goods  obtained.  And  if  that  fact  renders  them  in- 
sufficient to  constitute  a  false  pretense  within  the 
statute,  then  the  indictment  is  bad«  But  in  that 
view  there  never  can  be  a  statement  of  facts  touch- 
ing the  pecuniary  condition  of  a  person  upon  the 
faith   of   which    goods    are    parted    with,   which    could 
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fall  within  the  statute.  And  the  Btatute  would  merit 
the  reproach  that  it  caught  little  rogues^  but  allowed 
the  big  ones  to  escape.  The  weight  of  reason  and 
authority  is  otherwise.  "In  England  and  New  York/*^ 
says  Judge  Wright,  and  it  may  now  be  added  uv 
other  States,  "under  the  same  statute,  it  has  been, 
held  to  be  within  the  statute  where  a  party  has  ob- 
tained goods  by  falsely  representing  himself  to  be  in. 
a  situation  he  was  not,  or  by  falsely  representing  any 
occurrence  that  had  not  happened,  to  which  persons^ 
of  ordinary  caution  might  give  credit.  The  ingre- 
dients of  the  offense  are  obtaining  goods  by  false- 
pretenses,  and  with  an  intent  to  defraud'':  MoCorkle 
V.  State,  1  Cold.,  333.  The  intent  to  defraud  makes 
the  felony,  and  its  absence  is  a  protection  against 
danger  from  mere  expressions  of  sanguine  hopefulness 
or  mistaken  belief.  "There  is  always  a  point,"  says 
Mr.  Bishop,  "at  which  opinion  ends  and  &ct  begins. 
The  test  must  be  the  common  sense  of  judge  and 
jury  applied  to  the  special  facts  of  the  case'':  2 
Crim.  Law,  sec.  429.  The  indictment  before  us  is  suffi- 
cient. 

There  being  no  error  in  the   proceedings,  the  judg- 
ment  must  be  affirmed. 
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8.  RoBBiNs  V.  Taxing  District. 

CousTiTtJnoNAi*  Law.  Privilege  Tax,  Drummera,  The  act  of  1881, 
chapter  96,  section  16,  amending  the  Taxing  District  law,  which  pro- 
vides that  drammers,  and  all  persons  not  having  a  regular  licensed, 
house  of  business  in  the  Taxing  District,  offering  for  sale,  or  selling 
goods,  wares  and  merchandise  therein  bj  sample,  shall  be  required 
to  pay  a  specified  privilege  tax,  is  constitutional  and  valid. 


FROM  SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
county,      J.  O.  Pierce,  J. 

F.  T.  Edmonson  and  Luke  E.  Wright  for  Eob- 
bins. 

S.  P.  Walker  for  Taxing  District. 

Cooper,   J.,   delivered   the   opinion  of  the  court. 

The  plaintiff  in  error,  a  citizen  of  Cincinnati,  Ohio,, 
is  a  drummer  for  the  firm  of  Ross,  Bobbins  &  Co.,. 
of  the  same  place,  the  firm  being  engaged  in  selling 
paper,  writing  materials,  and  such  articles  as  are  used 
in  the  book  stores  of  the  Taxing  District  of  Shelby 
county,  a  municipal  corporation  commonly  known  as  the 
city  of  Memphis.  He  has  appealed  from  a  judgment 
against  him  for  plying  his  vocation  by  selling  by  sample 
within  the  Taxing  District,  without  taking  out  a  license- 
for  the  purpose,  goods  to  be  furnished  by  his  employers.. 
It  is  insisted   on  his  behalf  that  the  act;  of  the  Leg- 
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islature  imposing  the  privilege  tax  claimed  is  uDCon- 
stitutional.         , 

Selling  by  sample  was  first  made  a  privilege  in  this 
State  by  the  revenae  act  of  1871^  chapter  51^  section 
6;  and  the  provision  was  repeated  in  the  act  of  1873, 
chapter  118,  section  46.  The  power  of  the  Legisla- 
ture to  create  a  privilege  for  purposes  of  taxation,  and 
to  authorize  its  taxation  by  municipal  corporations  is 
not  denied:  French  v.  Baker,  4  Sneed,  193;  Mayor, 
etc.,  V.  Guest,  3  Head,  413.  To  enable  any  person  to 
exercise  the  t^rivilege  thus  created  he  must,  of  course, 
comply  with  the  requirements  of  the  law  or  ordinance, 
whether  he  be  a  resident  or  non-resident  of  the  State: 
Howe  Sewing  Machine  Company  v.  Gage,  9  Baxt.,  518; 
Robertson  v.  Heneger,  5  Sneed,  267;  LiglUbume  v.  Tax* 
ing  District,  4  Lea,  219;  Singleton  v.  FrUsch,  4  Lea, 
93.  The  Legislature  may  classify  merchants  or  other 
dealers  for  purposes  of  taxation:  Voss  v.  Memphis,  9 
Lea,  294;  EaMman  v.  Jackson,  10  Lea,  162.  It  may 
classify  for  like  purposes  the  same  vocation:  State  v. 
Sohleier,  3  Heis.,  281;  Fulgum  v.  Mayor,  etc,,  8  Lea, 
^36.  And  may  impose  a  privilege  tax  in  addition  to 
a  regular  occupation  tax,  and  make  it  different  for  dif* 
ferent  classes  of  the  same  occupation :  KeUy  v.  Dwyer, 
7  Lea,   180;    Jenkins  v.   Ewin,  8   Heis.,   456. 

The  act  of  1879,  chapter  84,  which  created  the 
Taxing  District  of  Shelby  county,  provided  by  section 
57,  sub-section  50:  '^AU  persons,  not  having  a  regular 
licensed  house  of  business  in  the  Taxing  District,  and 
selling  goods,  wares  and  merchandise  therein  by  sample, 
shall    be    required    to  pay^'  a  specified    privilege    tax. 
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The  statute  in  sabstanoe  made  it  a  privilege  for  persons 
iiot  having  a  regular,  house  of  business  in  the  district, 
whether  a  resident  or  non-resident  of  the  State,  to 
sell  by  sample  within  the  district^  or  corporate  limits 
of  the  municipality.  The  Legislature  having  the  power 
to  classify  merchants,  as  we  have  seen,  and  to  add  on 
to  any  class  of  merchants  a  privilege  tax,  the  validity 
of  the  legislation  would  seem  to  follow  of  course.  Res- 
ident  merchants  shall  pay  a  regular  occupation  tax, 
but  traveling  salesmen  of  other  merchants,  who  other- 
wise pay   no   tax,   shall   pay  a  privilege  tax. 

The  act  of  1881,  chapter  96,  section  16,  is:  ''That 
sab-section  60  (of  1879,  ch.  84,  sec.  67),  be  amended 
to  read  as  follows:  ''AH  drummers,  and  all  persons 
not  having  a  regular  licensed  louse  of  business  in  the 
Taxing  District,  o£Pering  for  sale,  or  selling  goods, 
wares  or  merchandise  therein  by  sample,  shall  be  re- 
quired to  pay''  a  specified  tax.  The  change  is  in 
words  not  substance.  The  business  of  a  drummer,  if 
the  latter  be  correctly  defined  as  an  agent  who  sells 
by  sample,  was  embraced  in  the  original  provision. 
^'The  term  drummer/'  this  court  has  said,  "has  ac- 
quired a  common  acceptation,  and  is  applied  to  com- 
mercial agents  who  are  traveling  for  wholesale  mer- 
chants and  supplying  the  retail  trade  with  goods,  or 
mther  taking  orders  for  goods  to  be  shipped  to  the 
retail  merchant":  Singleton  v.  Friiaeh,  4  Lea,  96. 
More  accui*ately,  perhaps,  a  drummer  is  a  traveling 
agent  who ,  sells,  or  offers  to  sell  by  sample,  by  rep- 
resentation  of   his    employer's    goods,    or    by  soliciting 

-orders.      He   would    in   any  event  be  a   person   selling 
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by  sample.  The  meaDing  of  the  statute  is  that  an}r 
person  not  having  a  regular  licensed  house  of  business 
in  the  district  must  pay  a  privilege  tax  for  selling  or 
offering  to  sell  by  sample  in  the  district.  The  statute 
merely  creates  a  new  privilege  by  designating  a  sep- 
arate and  distinct  class  of  traders  who  shall  be  re- 
quired to  take  out  a  license  in  order  to  ply  their 
business.  It  makes  no  discrimination  between  persons 
of  that  class^  or  against  non-residents  of  the  State.  It 
only  provides  that  the  particular  class  shall  pay  a  priv- 
ilege tax  to  the  local  government  where  they  do  bos- 
inesS;   which   class   would   otherwise   pay   nothing. 

There  is  nothing  to  impeach  the  validity  of  this 
legislation  in  the  opinion  of  this  conrt  in  the  Mayor^. 
etc.,  of  Nashville  v.  AUhropj  6  Cold.,  554.  At  the 
time  of  the  passage  of  the  municipal  ordinance  in  con- 
troversy in  that  case,  the  Legislature  of  the  State  had 
not  made  selling  by  sample  a  taxable  privilege,  nor 
authorized  the  corporation  of  Nashville  to  tax  mer- 
chants or  other  traders  except  generally  as  one  class. 
The  city  of  Nashville  undertook  by  ordinance,  in  ad- 
vance of  State  legislation,  to  make  the  business  of 
selling  goods  by  sample  in  the  city  a  separate  avoca- 
tion and  taxable  as  such;  and,  by  another  section  of 
the  ordinance,  to  require  all  merchants  of  other  cities 
and  their  agents,  and  all  other  non-residents  of  the 
city,  whether  manufacturers,  merchants  or  other  dealers,, 
who  may  offer  goods  for  sale  in  the  city,  either  by 
sample,  representation  or  the  taking  of  orders,  to  ob- 
tain a  license  therefor,  with  a  proviso  that  the  ordi- 
nance   should   not    be    so    construed    as  to   impose  any 
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additional  t«x  or  disability  upon  merchants  of  the  city. 
It  was  held,  and  correctly,  as  this  couit  has  since  s:iid 
in  Vosse  v.  Memphis,  9  Lea,  297,  that  municipal  cor- 
porations "have  no  power  to  create  a  privilege  for 
the  purpose  of  taxing  it,  or  to  discriminate  between 
persons  exercising  the  same  privilege,  by  imposing  a 
tax  on  one  class  at  a  higher  rate,  or  in  a  different 
mode,  or  upon  other  principles  than  are  applicable  to 
the  exercise  of  the  same  privilege  by  others,"  that  is,. 
adds  the  judge  in  the  subsequent  case  of  Vosse  v.  Mem' 
phis,  "of  the  same  class,''  citing,  in  support  of  the 
qualification,  the  State  v.  SehleUr,  8  Heis.,  455,  and  hi& 
own  opinion  in  Fvlgum  v.  Mayor,  etc.,  8  Lea,  635.. 
These  cases  settle  that  the  Legislature  may  divide 
merchants,  or  other  dealers  into  classes  for  the  purpose 
of  separate  taxation,  and  may  authorize  municipal  cor- 
porations to  make  the  same  division.  The  Legislature,. 
by  the  statute  under  consideration,  has  now  done  what 
the  municipality  could  not  itself  previously  do,  and 
created  a  privilege  of  a  specified  part  of  a  general 
business,  which  might  otherwise  have  been  carried  on 
under  the  usual  occupation  license,  for  purposes  of  tax- 
ation. This  was,  as  we  have  repeatedly  held,  withii> 
the  competency  of  the   Legislature. 

It  was  said  in  AUhrop's  case  that  the  second  sec- 
tion of  the  ordinance  in  controversy  was  open  to  the' 
further  objection  that  it  discriminated  between  mer- 
chants, manufacturers  and  .  other  dealers  residing  with- 
out the  limits  of  Nashville,  and  members  of  the  same 
class  residing  in  the  city.  "This,"  it  was  added, 
"cannot    be    done,   and    would    be    equally   beyond    the 
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authority  of  either  'the  State  or  the  municipal  Legisla- 
ture.'^  The  reason  is,  as  stated  by  Judge  Cooley  in 
the  paragraph  cited  from  his  work  on  Constitutional 
Limitations,  that  a  statute  would  not  be  constitutional 
which  should  select  particular  individuals  from  a  class 
or  locality,  and  subject  them  to  peculiar  rules,  or  im- 
pose upon  them  special  obligations  or  burdens  from 
which  others  in  the  same  locality  or  class  are  exempt. 
£uv  this  statute  makes  no  discrimination  among  or 
between  the  individuals  of  the  class  covered  by  it,  the 
olass  being  not  merchants  generally,  but  traveling 
agents  of  non-resident  houses  doing  business  within 
the  city.  And  under  our  decisions  it  is  sufficient  if 
all  persons  in  the  same  class  must  pay  the  same  tax 
for  the  privilege:       Fidgum  v.  Mayor y  etc.,  8  Lea,  640. 

It  is  said,  however,  that  persons  having  a  regular 
licensed  business  house  in  the  district  may  sell  by 
^sample  within  the  district  without  taking  out  the 
license  under  the  statute,  and  therefore  there  is  a  dis- 
•criinination  in  their  favor.  The  record  does  not  show 
that  any  persons  having  a  licensed  house  of  business 
in  the  district  ever  sell  by  sample  therein,  and  it  is 
not  easy  to  see  how  such  a  mode  of  selling  could 
exist  where  the  goods  themselves  were  on  hand  in 
the  distVict.  And  if  a  resident  merchant  undertook 
to  sell  goods  to  be  ordered  from  a  distance,  we  have 
expressly  held  in  the  case  of  a  merchant  tailor,  that 
he  would  be  liable  for  th€t  regular  occupation  tax: 
Singleton  v.  FriUch^  4  Lea,  93. 

But  if  the  fact  be  conceded  that  resident  merchants 
<lo   sell   their  own   goods  by  sample   within  the  district, 
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the  fact  that  they  are  exempted  from  the  special  priv- 
ilege tax  would  not  make  the  latter  a  partial  law. 
The  Legislature,  we  have  also  expressly  held,  may 
'.aake  exemptions  of  individuals  of  a  class  from  a 
Kpecial  tax  without  affecting  the  validity  of  the  tax 
law:      Fulgum   v.   Mayor ^   8   Lea,   840. 

In  that  case  a  license  tax  was  imposed  by  ordi- 
nance upon  the  privilege  of  keeping  a  hotel  propor- 
tioned to  the  rental  value,  hotels  having  less  than  ten 
rooms  being  exempted.  In  the  case  of  the  PuUman 
Sleeping  Gar  Company  v.  OaineSj  3  Tenn.  Ch.  587,  the 
act  of  1877,  chapter  16^  section  6,  was  considered, 
which  provided:  ''That  the  running  and  using  of 
sleeping  cars  on  railroads  in  Tennessee,  not  owned  by 
the  railroads  upon  which  they  are  run  and  used,  is 
declared  to  be  a  privilege,"  and  taxed.  The  statute 
clearly  exempts  the  owners  of  the  railroads  from  the 
tax,  and  the  question  was  presented,  which  is  now 
made  in  this  case,  whether  the  exemption  did  not 
make  the  act  amenable  to  the  constitutional  objection 
that  it  was  a  partial  law.  It  was  held,  however, 
that  the  Legislature  merely  intended,  by  the  language 
used,  to  exclude  the  idea  of  interfering  with  the 
franchises  of  the  railroads  granted  by  their  charters, 
the  law  presuming  that  the  company  has  paid,  in  tax- 
ation or  otherwise,  for  the  franchises  thus  conceded. 
So  here,  if  in  fact,  selling  by  sample  within  the 
municipality  is  a  part  of  the  business  of  the  resident 
merchant,  his  regular  occupation  license  would  cover 
it.  The  person  not  having  such  a  licensed  place  of 
business   mast  pay  the   privilege   tax;     and,  as  we  have 
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«eet],  a  privilege  tax  may  be  added  to  an  occupation 
tax  of  a  class  of  merchants  or  traders:  Kelley  v. 
Dttyer,  7  Lea,  180;  Jenkins  v.  Evrin,  8  Heie.,  456; 
Vosse  V.  Memphis,  9  Lea,  294. 

There  is  nothing  '  in  the  suggestion  that  the  act 
under  consideration  is  unconstitutional  because  it  makes 
the  selling  by  sample  a  privilege  in  the  Taxing  Dis- 
tricts alone,  and  not  in  other  parts  of  the  State. 
The  Legislature  has  the  power  to  create  municipal  cor- 
porations by  general  law,  and  clothe  them  with 
authority  to  levy  local  taxes,  and  we  have  held  the 
Taxing   District   act   to   be   a   general   law. 

That  such  a  tax  is  not  a  regulation  of  commerce 
between  the  States  is  well  settled:  Osborne  v.  Mobile, 
16  Wall.,  479,-  Speer  v.  Conmonweatth,  23  Grattan, 
935;  Ex  parte  Robinson,  5  Rep.,  181;  Lighibume  v. 
Taxing  Dutriet^  4  Lea,  219*;  Pullman  Car  Company  v. 
Gaines,   3   Tenn.    Ch.  587. 

Judgment  affirmed. 
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FROM    SHELBY. 


Appeal   in   error  from  the  Criminal  Court  of  Shelby 
'coaiity.      J.   M.  Greer,  J. 

S.    P.    Walker,    W.    H.    Carroll    and    George 
Gantt  for  Truss. 

J.    W.    Clapp  and    Attorney- General    Lea   for 
the  State. 

Turney,  J.,  delivered    the  opinion   of  the  court. 

Plaintiff  in  error  was  indicted  and  convicted  in  the 
criminal  court  of  Memphis  of  a  violation  of  chapter 
166  of  the  acts  of  1879,  entitled  "An  act  to  prevent 
the^  sale  of  cotton  between  sunset  and  sunrise/^  and 
providing : 

"Sec.  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Tennessee,  That  hereafter  it  shall  not 
be  lawful  in  this  State  to  buy  or  sell,  barter  or  ex- 
change, or  receive  on  deposit,  any  cotton  in  the  seed 
or  ginned,  but  not  baled,  between  the  hours  of  sun- 
^t  of   any   one   day   and   sunrise   of   another. 


G.  N.  Truss  v.  The  State.  /lar«iT 

<>0N9iTruTi0NAL  Law.  SoU  of  coUon,  The  act  of  the  Legislature 
Acte  of  1879,  di.  106,  entitled  "  An  act  to  prevent  the  sale  of  cotton 
between  sanset  and  snnrise''  is  constitutional  and  valid. 

^.  CRiMiNAii  Law.  Accomplice,  lividemeainon.  There  are  no  aocom- 
plioea  in  misdemeanorB,  and  therefore  the  role  that  a  conviction 
cannot  be  had  upon  the  uncorroborated  testimony  of  an  accomplice 
•does  not  apply  to  misdemeanors. 
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Sec.  2.  *  *  *  That  any  merohant  or  other  per- 
son violating  the  first  section  of  this  act  shall  be- 
guilty   of   a   misdemeanor/^   etc. 

It  is  argued  for  the  accused  that  the  act  is  vio- 
lative of  so  much  of  section  17  of  Article  2  of  the 
Constitution  as  is  contained  in  the  words:  '^No  bill 
shall  become  a  law  which  embraces  more  than  one 
subject,   that  subject   to   be  expressed   in   the   title/' 

The  question  is  made  upon  the  use  of  the  words 
"receive  on  deposit"  in  the  body  of  the  act,  but 
which   are  omitted   from  the  title. 

We  must  construe  the  act  by  arriving,  if  we  can, . 
at  the  intention  of  the  framers  of  the  Constitution... 
We  think  it  clear  that  the  purpose  was  to  put  legis- 
lators upon  notice  of  what  they  were  called  upon  to 
vote  for  or  against,  and  to  avoid  and  break  down 
what  was  known  before  the  Constitution  of  1870  as 
omnibus  legislation,  which  consisted  in  amending  bills 
by  matter  wholly  foreign  to  the  intention  of  the 
author  of  the  original,  and  having  no  resemblance  to 
the  caption  or  body  of  his  proposed  act,  thus  mis- 
leading Assemblymen  into  the  support  of  something 
they  knew  not  of,  and  of  which  they  derived  no  in- 
formation from  the  caption  or  preamble  to  the  act. 
Whatever  is  of  sufficient  import  to  direct  the  mind 
to  the  subject  of  proposed  legislation  meets  the  object 
of  the  Constitution:  Ckxnnon  v.  MatheSf  8  Heis.,  519; 
State  V.  LassateTy   9   Baxt.,  584;     Gowan  v.  State^   MS. 

The  use  in  the  caption  to  "  prevent  sales  of  cot- 
ton" necessarily  calls  the  attention  to  sales  of  every 
sharacter  and   the  steps   ordinarily  taken  to  effect  them. 
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The  term  "  receive  on  deposit  '^  is  used  in  the  act 
in  connection  with  sale,  barter  and  exchange,  and  as- 
a  step  to  their  accomplishment.  The  Legislature  must 
be  understood  to  have  meant  ^^to  receive  on  deposit'^ 
with  a  view  to  sell,  and  as  a  step  taken  to  put  the 
article^  on  the  market.  In  short,  the  term  ^^sale^^ 
must  be  construed  to  include  every  thing  necessary  to 
its  consummation,  the  offer  to  sell  being  the  initial 
move,  a  deposit  for  sale  is  an  offer  to  sell. 

The  usual  definitions  of  a  deposit  cannot  control 
in  this  case.  Now  we  must  define  the  word  by  its 
surroundings,  and  give  to  it  that  sense  plainly  in- 
tended to  be  gathered  from  the  entire  context  of  the 
act.  We  think  the  act  does  not  violate  the  Consti- 
tution— that  the  act  embraces  but  one  subject  in  the 
tide. 

It  is  next  objected  that  the  conviction  was  upon 
the  uncorroborated  testimony  of  an  accomplice.  The 
objection,  in  my  opinion,  is  well  taken.  In  the  case 
of  Graves  &  Poston  against  the  State,  MS.  opinion, 
July,  1871,  Judge  Nelson,  after  an  elaborate  and  very 
able  and  exhaustive  review  of  the  English  and  Amer- 
ican authorities  on  both  sides  of  the  question,  says" 
"On  the  whole,  we  declare  the  rule  of  law,  and  not 
merely  of  practice  in  this  State  to  be  as  stated  by 
Mr.  Joy,  that  the  confirmation  ought  to  be  in  suck 
and  so  many  parts  of  the  accomplice's  narrative  as 
may  reasonably  satisfy  the  jury  that  he  is  t>elling  the 
truth,  without  restricting  the  confirmation  to  any  par- 
ticular points,  and  leaving  the  effect  of  such  confirm- 
ation to  the  consideration   of  the  jury."     He  proceeds: 
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The  chaise  of  the  ciroait  judge  is  not  in  accord- 
ance with  this  rule;  while  he  laid  down  the  broad 
rule,  without  any  qualification,  that  the  jury  may 
be  warranted  in  convicting  on  the  uncorroborated  evi- 
•dence  of  an  accomplice,  his  advice  was  that  it  should 
be  in  some  measure  confirmed  by  other  satisfactory 
evidence.  This  is  not  a  sufficient  warning  to  the  jury. 
^'In  some  measure  confirmed,"  furnishes  no  rule  for 
the  government   of    the  jury,"  etc. 

This  ruling  has  been  followed  in  several  instances^ 
and  is,  as  I  think,  the  settled  one  in  Tennessee.  For 
some   reason   the  opinion   has  not  been   reported. 

The  majority,  however,  is  of  opinion  that  the  rule 
does  obtain  in  misdemeanors.  I  am  unable  to  take 
the  distinction,  we  constantly  hold,  and  have  so  written^ 
that  the  doctrine  of  reasonable  doubt  applies  in  mis* 
demeanors.  It  seems  to  me  the  principle  is  the  same 
in   both '  cases. 

Affirmed. 
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Mack  Stabler  &  Co.  i;.  Morris  Hertz  &  Co.  et  al. 

1.  Chancerv  Pbacticb.    SigtuUui-e  to  anjficer.    Where  oalh  to  answer  is 

waived  and  the  answer  is  signed  by  solicitor  and  not  by  defendant,  it 
is  at  most  but  an  irregularity,  to  be  taken  advantage  of  within  twenty 
days  after  the  answer  is  filed,  which  may  be  cured  by  leave  of  the 
court.  But  the  practice  in  our  courts  long  has  been  to  treat  the  sign- 
ing by  responsible  solicitors  sufficient  in  pleading  to  which  no  oath 
is  required. 

2.  Chancery  Practice.  Exceptions  to  depositions  because  taken  during 

trial  term  of  the  court  are  good. 

3.  Same.    A  note  which  was  evidence  of  the  debt  claimed  in  the  bill,  and 

which  the  bill  stated  would  be  filed  before  the  hearing,  was  filed  by 
complainants  as  evidence  and  so  marked  by  the  clerk,  became  a  part 
of  the  record  without  bill  of  exceptions. 

4.  Same.    Jury  in  chancery.    Where  a  rule  of  the  court  was  published 

and  entered  on  the  minutes,  deolnring  that  no  jury  would  be  allowed 
unless  demanded  on  or  before  the  second  day  of  the  term,  and  mo- 
tion for  a  jury  was  made  more  than  a  week  after  beginning  of  the 
term.    Hddj  not  error  for  the  chancellor  to  refuse  to  order  a  jury. 

5.  Same.    Same.    Where  in  the  decree  refusing  to  order  a  jury,  the  court 

recites  that  it  is  refused  because  not  applied  for  within  the  time  re- 
quired by  a  general  rule  of  the  court,  '^  which  rule  of  the  court  is 
hereby  made  a  part  of  this  record  and  will  be  certified  in  case  of 
appeal,  with  the  transcript."  Hdd,  that  this  order  made  the  rule 
of  the  court  a  part  of  the  record. 


FROM   MADISON. 


Appeal    from    the   Chai)cery    Court   at   Jaekfon.      H. 
W.  McCoRRY,  Ch. 

Jxo.    L.    H.    ToMLiN   for   complainants. 
Caruthers   &   Mallory   for   defendants. 
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Deaderick,  C.  J.y  delivered  the  opinion  of  the  court. 

The  bill  is  filed  attacking  a  deed  of  trust,  to  secure 
creditors  as  fraudulent.  The  deed  is  made  by  defend* 
antSy  Morris  Hertz  &  Co.,  and  Secures  debts  due  ta 
their  co-defendants,  most  of  which  are  impeached  as 
fictitious.  This  is  denied  by  the  creditors  and  trustee, 
and  there  is  no  evidence  to  sustain  the  allegation^ 
The  oath  to  the  answers  of  defendants  was  waived,  and 
they  were  signed  by  their  solicitors  only.  A  motion 
was  made  to  take  the  answers  from  the  file  because 
not  signed  by  defendants.  This  motion  was  overruled 
by   the   chancellor. 

During  the  term  at  which  the  cause  was  tried,  the 
complainants,  on  notice  to  defendant's  solictors,  took  the 
depositions  of  T.  C.  Muse  and  J.  H.  L.  Tomlin.  Ex- 
ceptions to  said  depositions  were  filed  by  defendants, 
on  the  ground  of  their  having  been  taken  in  term 
time,  and  sustained  by  the  chancellor.  Complainants 
then  demanded  a  jury  to  try  issues  to  be  made  up, 
which  demand  was  refused.  A  continuance  of  the  cause 
was  refused  upon  affidavit  filed  by  complainants.  The 
chancellor,  upon  the  hearing,  dismissed  the  bill,  and 
complainants  have  appealed. 

The  Referees  have  reported  recommending  a  reversal 
of  the  decree,  and  the  remanding  of  the  cause  lor  the 
purpose  of  having  the  issues  tried  by  a  jury,  they 
being  of  opinion  that  the  refusal  of  a  jury  trial  wa& 
error.  And  it  is  upon  this  supposed  error  that  the 
Referees  mainly  predicate  their  recommonr^ation  of  a 
reversal,  although  there  are  other  proceedings  which 
they  regarded   as   irregular  if  not   erroneous. 
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The  defendants  have  excepted  to  the  report,  as  heve 
the  complainants,  also  to  so  much  of  it  as  holds  their 
ai&davit  for  a  continuance   properly   overruled. 

The  motion  to  take  the  answers  filed  from  the  files, 
If  Ha  made  upon  the  ground  that  said  answers  were  not 
signed  by  respondents.  They  were  signed  by  their  so* 
licitors,  as  such,  and  the  respondents  were  excused  by 
-complainants  from  answering  under  oath.  The  objec- 
tion is  technical,  and  although  there  is  authority  to 
support  the  proposition  that  the  answer  should  be  signed 
by  the  respondents,  notwithstanding  the  oath  is  waived: 
8to.  Eq.  PL,  sec.  875,  yet  if  the  omission  were  ma- 
'terial  where  it  is  signed  by  solicitors,  it  would  be 
under  our  statute,  but  an  irregularity  to  be  taken  ad- 
Taotage  of  within,  twenty  days  after  answer  filed, 
which  might  be  easily  cured  by  leave  of  the  court:  2 
Tenn.   Ch.   R.,   627. 

In  this  case  the  motion  was  not  made  until  at  the 
Clearing,  long  after  the  filing  of  the  answers.  Besides, 
yfe  think  the  pra!ctice  in  our  courts  long  has  been 
to  treat  the  signing  by  responsible  solicitors,  as  sufB- 
dent,   in   pleadings   to   which   no   oath    is   required. 

We  think  the  report  of  the  Referees  was  correct 
..  in  respect  to  the  insufiicieucy  of  complainants'  afiidavit 
for  a  continuance.  It  does  not  state  that  the  evidence 
-desired  was  material.  It  stated  a  wish  to  retake  the 
depositions^  of  Tomlin  and  Muse,  whose  depositions  had 
been  taken  during  that  term  of  the  court,  and  rejected  on 
exceptions  taken  by  defendants.  These  depositions  were 
incorporated  in  the  bill  of  exceptions,  and  if  they  could 
he  looked   to,   would   not   sustain   complainants'   bill. 


318  JACKSON: 


Stadler  &  Co.  r.  Hertz  &  Co. 


We  think  the  exceptions  to  the  depositions  were 
well  taken,  so  far  as  respects  their  admissibility  at  that 
term  of  the  court,  during  which  the  notice  to  take 
them  was  given,  and  during  which  they  were  in  fact 
taken,  without  any  order  of  court  or  agreement  of 
parties.       The    cause    had    been   at   issue  about  a  year, 

and  no  steps  were  taken  by  complainants  to  produce 
evidence  until  during  the  term  at  which  the  cause 
was   heard   and   determined. 

At  this  term,  the  note  which  is  the  evidence  of 
debt  claimed  in  the  bill,  and  which  the  bill  states 
would  be  filed  before  the  hearing,  was  filed  by  com- 
plainants as  evidence  in  the  cause,  a  few  days  before 
the  cause  was  heard.  It  was  marked  "filed  as  evi- 
dence by  complainants,''  etc.,  by  the  clerk,  and  no 
exceptions  were  taken  to  its  not  having  been  filed  at 
an  earlier  date  by  defendants.  It  was  legitimately  ii> 
evidence  under  1  Rule  in  chancery,  and  according  Uy 
the  practice  of  the  chancery  court,  and  no  bill  of  ex- 
ceptions was  necessary  in  a  chancery  case,  to  make  it 
part  of  the  record.  Nor  do  we  think  that  the  court 
below  was  in  error  in  refusing  a  jury  to  complainants* 
For  the  purpose  of  saving  costs  and  time,  and  to  have 
all  jury  cases  tried  about  the  same  time  and  for  the 
convenience  of  the  court  as  recited  therein,  a  rule  of 
court  was  published  and  entered  upon  the  minutes  of 
the  court,  declaring  that  no  jury  will  hereafter  be  al- 
lowed  in  this  court,  unless  the  demand  therefor  be 
made  on  or  before  the  second  day  of  the  term,  by 
motion  on  the  motion  docket,  or  at  the  bar  of  the 
court. 
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This  we  think  a  reasonable  regulation,  preventing 
surprise  to  the  adverse  party  and  affording  opportu- 
nity to  obtain  a  jury.  The  motion  in  this  case  wa& 
made  more  than  a  week  after  the  beginning  of  the 
term,  and  on  the  same  day  on  which  the  cause  was 
heard   and   the   decree  entered. 

We  think  the  Referees  were  in  error  in  holding 
that  said  rule  is  not  properly  a  part  of  the  records 
In  the  decree  of  the  court  refusing  a  jury,  the  court 
recites  that  it  is  refused  because  not  applied  for  within 
the  time  required  by  a  general  rule  of  the  courts 
which  rule  of  the  court  is  hereby  made  a  part  of  thi& 
record,  and  will  be  certified  in  case  of  appeal,  with 
the  transcript. 

This  order,  we  think,  makes  the  rule  of  the  court 
part  of  the  record,  and  it  has  been  certified  by  the 
clerk  as  ordered  by  the  court.  It  might  be  added 
that  the  note  sued  on  in  this  case,  and  filed  by  com- 
plainants as  evidence,  upon  its  face  shows  that  it  bears 
ten  per  cent  interest,  which  rate  of  interest  was  illegal 
at  the   time  it   was   made  and   fell   due. 

The  illegality  of  the  contract  being  apparent  upon 
its  face,  a  party  seeking  to  enforce  it  must  be  re- 
pelled, so  that  we  are  of  opinion  that  the  report  of 
the  Referees  is  erroneous^  and  must  be  set  aside,  and 
the  chancellor's  decree  affirmed  with  costs,  and  the  cause 
will   be   remanded   for  the   execution   of  said   decree. 
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Gbommes  &  Uhlrick  v.  Theime  et  aL 

Jlss  Adjudicata.  Pmctioc,  Where  a  demurrer  to  a  bill  was  sustained 
by  the  chancellor  and  an  appeal  was  taken  to  the  oupreme  Court, 
where,  by  consent,  the  cause  was  referred  to  the  court  of  arbitration 
(then  in  existence),  and  they  awarded  and  found  that  the  decree  of 
the  chanoellor  was  erroneous  and  should  be  reversed,  and  the  cause 
remanded  to  the  chancery  court,  etc.,  and  the  award  was  approved  by 
the  Supreme  Court  and  made  the  decree  of  same.  J9<sU,  the  award,  to 
all  intents  and  purposes,  became  the  judgment  of  the  Supreme  Court, 
and  that  although  the  Supreme  Court  may  review  and  reverse  its 
own  rulings  in  subsequent  cafles,  yet  the  decrees  onoe  rendered  are 
final  and  conclusive  in  the  particular  cases  in  which  they  are  made, 
as  to  the  matters  adjudged. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
yf.  McDowell,  Ch. 

Metcalf  for  complainants. 

Randolph   for  defendants. 

Cooke,  Sp.  J.,  delivered  the  opinion  of  the  court. 

In  1867  respondent  Theime  executed  certain  fraud- 
ulent conveyances  of  his  property  and  effects  for 
the  purpose  of  hindering  and  delaying  his  creditors. 
Thereupon  Beherends,  to  whom  he  was  indebted,  filed 
a  bill  attacking  said  conveyances,  and  attached  a  con- 
siderable portion  of  the  property  conveyed.  Among 
the  property  thus  attached,  as  was  then  supposed,  was 
44^  gallons  of  Irish  whisky  and  25,900  cigars,  which 
was  claimed   by  Grommes  &  Uhlrick  and  they  brought 
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an  actioD  of  replevin  for  the  same  in  the  circnit 
Court  against  Theime,  to  whom  they  claimed  to 
have  consigned  said  goods  to  be  sold  on  commis- 
sion, and  Sangster,  the  officer  who  levied  the  attach- 
ment, and  under  which  the  cigars  and  whisky  were 
replevied  and  delivered  to  them.  They  failed  to 
prosecute  their  action  of  replevin  and  judgment  by 
de&ult  was  entered  against  them,  and  a  writ  of  in- 
quiry awarded  to  ascertain  the  value  of  the  goods  so 
replevied  which  executed,  judgment  was  rendered  in  favor 
of  Theime   and   Sangster. 

This  was  in  December,  1873,  and  in  January,  1874, 
and  in  less  than  one  year  they  filed  against  them  for 
1943  this  bill,  to  enjoin  the  collection  of  said  judg- 
ment, upon  the  alleged  grounds  that  said  goods,*  in 
fact,  belonged  to  them  and  not  to  Theime;  that  Theime 
had  no  right  in  the  same,  except  the  mere  right  to 
the  possession  as  custodian  for  complainants,  and  that 
although  Sangster  was  sued  along  with  Theime  in  said 
action,  he  was  made  a  defendant,  for  the  reason  that 
he  was  supposed  to  be  jointly  in  possession  of  said 
goods  with  Theime  by  virtue  of  said  attachment,  but 
which  is  alleged  to  have  been  a  mistake,  and  that 
the  attachment  had  not  been  levied  upon  said  goods, 
and  if  Sangster  had  any  possession  of  them,  it  was 
merely  as  agent  for  Theime  or  as  a  naked  trespasser, 
and  that  Sangster  did  not  pretend  to  claim  any  interest 
whatever  in  the  same  or  in  said  judgment ;  that  the 
attachment  suit  of  Behereuds  against  Theime  was  ended 
and   no  decree   made   upon   said    levy   or  order  of  sale 

of   said    goods,    and    hence    it   was    abandoned.       They 
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allege  as  an  excuse  for  permitting  said  judgment  bjr 
default  to  be  taken  against  them  in  said  actiop  of 
replevin,  that  before  the  return  term  said  Theime 
had  filed  his  petition  in  bankruptcy  and  which  their- 
counsel  understood  to  operate  as  an  injunction  upon- 
any  further  proceedings  in  said  cause,  and  for  that 
reason  failed  to  file  a  declaration  and  prosecute  said 
suit;  that  said  judgment  was  not  rendered  upon  the 
merits,  and  that  as  they  were  the  owners  of  the 
goods  and  no  other  person  had  acquired  any  right  to 
them,  said  Theime  and  Sangster  could  only  hold  said 
judgment  in  trust  for  them.  They  further  allege  that 
Theime  is  justly  indebted  to  them  in  a  larger  amount 
than  his  interest,  if  any  he  has  in  said  judgment,  and 
seek  in  the  alternative  to  set  off  the  same,  and  that 
both  Sangster  and  Theime  are  insolvent,  etc. 

Sangster  disclaimed  any  interest  in  the  goods  that 
were  replevied  by  complainants,  or  the  judgment,  or 
that  he  had  levied  upon  the  said  goods,  according  to 
the  best  of  his  knowledge,  information  and  belief,  and 
says  if  any  levy  was  made  it  was  anulled  by  the- 
bankruptcy   of  Theime. 

Beherends  came  in  by  petition  and  had  himself  made 
s9i  party  respondent  in  this  cause,  and  he  and  Theim& 
jointly  demurred  to  the  bill  and  assigned  among  others 
the  following  grounds  of  demurrer:  BHrst,  That  the- 
bill  fails  to  show  that  the  complainants  were  pre^ 
vented  from  prosecuting  their  said  action  of  replevin 
by  any  fraud,  accident  or  mistake,  but  shows  that 
their  failure  to  prosecute  the  same  was  the  result  of 
negligence   on   their  part,  and   that  the  judgment  of  the 
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circuit  court  was  conclusive  that  complauauts  had  no  * 
right  or  interest  in  the  property  replevied,  and  that  the 
defendants  are  entitled  to  the  same.  Second,  That 
the  character  of  the  defendants'  title  to  the  property 
is  of  no  concern  to  the  plaintiffs.  It  is  sufficient 
that  they  have  no  title  to  the  same.  Third,  That 
the  filing  of  respondent  Theime's  petition  to  become  a 
bankrupt  and  the  proceedings  thereon  afford  complain- 
ants no  grounds  of  relief,  nor  do  they  in  any  man- 
ner  impair  the  validity  of  said  judgment  at  law. 
Fourth,  If  otherwise,  the  complainants  might  have 
been  entitled  to  relief,  their  bill  shows  that  they  have 
been  guilty  of  laches,  and  for  that  reason  will  not  be 
now   relieved. 

This  demurrer   was  sustained   bv  the    chancellor  and 
the    bill    dismissel,   and    the    complainants    appealed    to 
this   court.       In   this  court   the   cause   was,   by  consent,, 
referred   to   the   court   of  arbitration,  then   in   existence, 
and   they   awarded    and    found   that    the   decree   of    the 
chancellor   sustaining    the   demurrer    was   erroneous,   and 
the    same    was    reversed     and    the    demurrer    overruled 
by    them    and    the    cause    remanded     to     the    chancery 
coort  for   answer,   etc.       This    award  was    approved  and 
made   the   decree   of  this   court,  and   thus   to  all  intents 
and   purposes    became    the   judgment   of    this    court,    as 
was  held    at   Knoxville   at   the   last    term    in   an    unre- 
ported  case,  the  style  of  which  is   not  now  remembered. 
Whatever    we    might    think   of   the    questions    raised 
by    this    demurrer    were    they    open     for    investigation, 
that   they   are    settled    and   concluded    upon    us   in    this 
case  by   the   award    of  the   arbitration  and  judgment  of 
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•this  court  upon  them,  is  too  well  settled  to  admit  of 
question.  The  decree  of  the  Supreme  Court  upon 
appeal  from  the  action  of  the  court  below  overruling 
a  demurrer  is  final  and  conclusive  as  to'  questions 
embraced  in  the  demurrers  upon  the  court  below  and 
upon  the  Supreme  Court  itself  upon  a  subsequent  ap- 
peal from  the  final  depree  in  the  same  case.  And 
although  the  Supreme  Court  may  review  and  reverse 
its  own  rulings  in  subsequent  cases,  yet  the  deci^ees 
once  rendered  are  final  and  conclusive  in  the  particu- 
ular  case  in   which  they  are  made:     Jamison  v.  McCoy, 

5  Heis.,  108. 

A  decree  sustaining  or  overruling  a  demurrer  af- 
firmed by  the  Supreme  Court  on  appeal,  is  final  as  to 
the  points  adjudged  in  that  particular  case,  and  may 
be  relied  on  as  res  adjudicata:  Murdoch  v.  GaskHly  8 
Baxt.,  22.  The  decree  of  the  Supreme  Court  over- 
ruling a  demurrer  and  remanding  the  cause  for  plea 
or  answer,  is  conclusive  upon  that  court  as  well  as  the 
court  below,  in  that  particular  case,  as  to  matters  ad- 
judged  by   the   decree:     2   Baxt.,   267;     Cooley's  Const. 

Lim.,  47. 

The  effect  of  the  decision  of  this  court  upon  the 
demurrer  overruling  the  same,  was  to  determine  that 
complainants  were  not  estopped  or  precluded  by  said 
judgment  of  the  circuit  court  from  relying  upon  the 
original  equities  set  up  and  alleged  by  the  bill.  And 
this  we  think  is  virtually  decisive  of  this  case,  and 
if  it  were  not  the  action  of  replevin  not  having  been 
tried  upon  its  merits,  was  no  bar  to  the  action,  it 
having   been   instituted   within   twelve   months  from  the 
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date  of  the  Bnal  judgment  in  that  case.  Sangster,  by 
his  return,  undertook  to  set  out  specifically  the  arti- 
cles of  property  upon  which  he  levied  said  attachment, 
and  neither  the  44J  gallons  of  Irish  whisky  or  the 
cigars  are  specified  in  said  levy,  and  he  disclaims 
having  levied  upon  them,  and  there  is  no  proof  to 
show  they  were  actually  levied  upon  by  said  attach- 
ment. 

The  respondents,  Theime  aud  Beherends,  answered 
the  bill  and  denied  the  equities  set  up  and  alleged  by 
it.  But  the  weight  oi  the  p«>o^,  we  think,  satisfac- 
torily establishes  the  fact,  that  the  property  replevied 
did  actually  belong  to  complainants,  and  that  it  was 
left  with  the  respondent,  Thieme,  upon  consignment  to 
be  sold  for  complainants  on  commission,  and  if  not 
sold  to  be  returned  to  complainants,  and  that  Theime 
had  no  beneficial  interest  in  the  same,  and  that  com- 
plainants ha<l  the  right  to  demand  the  possession  of 
the  goods  at  the  time  they  were  replevied.  The  chan- 
cellor and  the  Referees  have  both  come  to  the  same 
conclusion^  and  we  think  correctly.  There  are  other 
questions  raised  by  the  record,  which  it  is  unnecessary 
to  discuss,   as    this   is   decisive   of  the   case. 

The  exceptions  of  respondents  to  the  report  of  the 
Referees  will  be  overruled,  the  report  confirmed,  and 
the  chaucellor^s   decree   affirmed    with    costs. 
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The  State  v.  L.  C.   Bakeb. 

Criminal  Law.  Evidenre.  Witness,  When  the  iritneas  i«  within  the 
juriediction  of  the  court,  but  unable  to  be  present  at  the  trial,  and 
tliere  haA  been  no  failure  of  diligence  on  the  part  of  the  defendant, 
he  cannot  be  cbmpelled  to  take  what  he  assumes  he  can  prove  by 
the  witneHH  aA  set  out  in  his  affidavit  for  a  continuance,  as  the  teati- 
mony  of  the  witness,  upon  the  agreement  of  the  district  attorney 
that  the  statements  of  the  affidavit  should  be  read  as  the  testimony 
of  the  absent  witness.    Distinguished  from  Petty  v.  SUtUj  4  Lea,  328. 


FROM   GIBBON. 


Appeal  in  error  from  the  Circuit  Court  at  Gibson 
county.     J.   T.   Cabthel,    J. 

Cooper  &  Hays,  M.  M.  Niel  and  Hill  &  Wil- 
liamson  for   Baker. 

McDermott  &  Tyree  and  Attorney-General 
Lea   for   the  State. 

Freeman,  J.,  delivered  the  opinion   of  the  court. 

The  defendant  was  indicted  in  the  circuit  court  of 
Gibson  county  jointly  with  one  John  Powell,  for  an 
assault  with  intent  to  commit  murder  in  the  first  de- 
gree, on  one  Mount  Elam,  on  the  first  day  of  August, 
1881,  by  shooting  him  with  a  shot-gun.  He  was  con- 
victed and  sentenced  to  three  years  imprisonment  in 
the  penitentiary,  from  which  judgment  he  appeals  in 
error   to   this   court. 

The  first  error  assigned  for  reversal  is  the  refusal 
of  the   court   to   continue    the    case   on   the   affidavit   of 
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-defendant  showing  the  absence  of  two  witnesses — Mrs. 
<jriffin  and  Mrs.  Hammond — ^and  requiring  defendant 
to  aooept  the  statement  of  the  affidavit  as  the  testimony 
of  the  witnesses.  This  affidavit  stated  that  he  could 
.prove  by  Mrs.  Griffin,  that  on  Friday  before  the  shoot- 
ings on  Monday  morning  about  day-light,  that  John 
Powell,  who  is  jointly  indicted  with  defendant,  was 
passing  along  the  high-way  near  where  Elam  lived^ 
that  he  and  his  father  way-laid  Powell,  stopped  him 
in  the  road  as  he  was  riding  along,  assaulted  Powell 
with  clubs,  knocked  him  off  his  horse  and  beat  him 
severely,  the  said  Mount  Elam,  who  was  shot,  knock- 
ing Powell  off  his  horse,  and  Ed.  Elam  a  brother,  and 
Bud  Elam  a  cousin,  being  present  aiding  and  abetting 
.in  the  assault.  That  they  had  beaten  Powell  cruelly 
and  unmercifully,  he  being  alone  and  having  no  friends 
with  him.  The  purpose  of  this  testimony,  as  stated, 
was  to  show  that  Powell  had  a  motive  for  shooting 
MouDt  Elam — the  theory  of  defendant  being  he  had 
•noDe,  and  that  Powell  alone  had  done  it.  It  is  fur- 
ther stated  that  Mrs.  Griffin  is  the  only  witness  by 
whom  these  fects  can  be  proven,  as  no  one  else  saw 
it  except  Powell  and  the  parties  engaged  in  it.  This 
witness  had  been  subpoenaed  and  the  coui*t  had  given 
an  attachment  for  the  witnesses  mentioned,  but  the 
officer  returned  that  owing  to  the  state  of  their  health, 
ihey  being  married  ladies,  they  could  not  properly  be 
brought  to  the  court. 

The  counsel  for  the  Stat«  and  district  attorney  stated 
to  the  court,  they  would  admit  that  Mrs.  Griffin  and 
Mrs.    Hammond    would    testify   to    what   affiant  stated 
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they  vrould,  and  they  would  agree  that*  these  statements 
might  be  read  as  the  testimony  of  those  witnesses. 
The  statement  of  Mrs.  Hammond  need  not  be  given 
at  present,  except  to  say  the  facts  would  have  been 
material  testimony  on  the  trial.  The  defendant  ob- 
jected to  this,  insisting  he  was  entitled  to  have  these 
witnesses  in  proper  person  before  the  jury,  and  refused 
to  agree  to  accept  the  statements  in  lieu  of  their  tes- 
timony. 

The  court  ruled  on  this  question  that  the  defendant 
must  go  to  trial  without  the  witnesses,  and  accept  the 
statements  as  their  evidence,  to  which  defendant  ex- 
cepted. The  witnesses  are  shown  to  have  been  within 
the  jurisdiction  of  the  court,  but  unable  to  attend  court. 
It  is  proper,  too,  to  say,  that  the  testimony  of  Mrs. 
Griffin  is  shown  to  have  been  important  is  this  case, 
for  the  circumstances  of  the  attack  on  Powell,  tis  to 
the  facts,  are  given  by  Mount  Elam  on  the  trial  in 
a  very  much  milder  form  than  the  statements  in  liie 
affidavit  would  indicate,  and  in  fact,  as  other  circum- 
stances would  show  the  truth  to  have  been.  Besides, 
he  swears  this  difficulty  was  several  months  before  the 
shooting,  and  there  is  no  dii-ect  testimony,  we  believe, 
to   the   contrary — no   one,   if  any,   who  saw   it. 

This  statement  presents  the  direct  question  as  to 
whether,  in  a  case  where  the  witness  is  within  the 
jurisdiction  of  the  court,  but  unable  to  be  present  at- 
the  time  of  trial,,  where  there  has  been  no  failure 
of  diligence  on  the  part  of  the  defendant,  the  defend* 
ant  can  be  compelled  to  take  what  he.  assumes  he  oan 
prove   by    the   witness,   as   given   in    his   affidavit  as  the 
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testimony  of  the  witness,  upou  the  simple  agreement 
of  the  district  attorney,  that  the  statements  of  the  affi- 
davit should  be  read  as  the  testimony  of  the  absent 
witness. 

In  the  case  of  Goodman  v.  TJie  SicUe,  Meigs  R., 
195,  a  prosecution  for  lewdness,  this  question  came 
before  this  court  directly  for  adjudication.  The  de- 
fimdant  tendered  au  affidavit  for  a  continuance,  giving 
the  names  of  his  witnesses,  and  what  he  expected  to- 
prove  by  each  of  them;  the  attorney-general  agreed 
that  the  affidavit  might  be  read  as  evidence,  and  there- 
upon the  court  ordered  the  case  to  proceed.  The  court 
reversed  the  judgment  on  this  ground  alone,  declining 
to  consider  others   urged   in   argument. 

Judge  Reese,  in  delivering  the  opinion  of  the^court 
said,  that  in  the  case  of  Rhea  v.  The  StaUf  10  Yer.,. 
the  court  had  said  'Hhe  practical  operation  of  such  an 
agreement  upon  the  rights  and  fate  of  the  defendant 
must  often,  if  not  always,  be  perfectly  illusory.  We 
now  go  further  than  the  intimation  in  that  case,  and 
say  that  when  the  admission  of  the  counsel  of  the 
State  is  not  merely  that  the  witnesnes  would  testify  as- 
stated,  but  that  the  facts  are  true  as  set  forth  in  the 
affidavit,  such  admission  should  not  preclude  the  de- 
fendant in  a  cnminal  case  from  his  constitutional  right 
of  having  witnesses  personally  present  at  the  trial." 
He  addfi:  "It  were  needless  to  urge  on  practical  and 
enlightened  minds  the  difference  in  point  of  legitimate 
effect,  between  the  personal  presence  of  candid  and  re- 
spectable witnesses  who  testify  to  facts  in  their  detail, 
ramification   and   bearing,   and    the   general   admission  of 
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these  by  an  atiomey-general,   little  impressing,  perhaps^ 

* 

the  minds  of  the  jury,  and  constitnting  as  to  its  ex- 
tent and  bearings  a  fruitful  source  of  difficulty  and 
dispute." 

While  we  think  this  statement  perhaps  goes  too 
far,  when  it  is  assumed  that  the  agreement  to  admit 
that  the  facts  staited  are  true  as  set  forth  in  the  affi- 
davit might  not  be  sufficient,  because  if  thus  admitted 
they  could  not  be  disputed,  and  would  stand  as  ab- 
solutely conceded  for  all  the  purposes  of  the  case,  yet 
we  see  no  answer  to  the  argument  when  applied  to  a 
case  like  the  present,  where  the  meager  statement  of 
an  affidavit  is  merely  agreed  to  stand  as  the  testimony 
of  the  witnesses  or  what  they  would  swear  if  present. 
In  a  case  like  the  present,  where  the  witnesses  are 
to  facts  that  tend  to  contradict  and  impeach  the  tes- 
timony of  witnesses  offered  by  the  State,  all  must  con- 
cede the  special  importance  of  having  the  two  classes 
of  witnesses  before  the  jury,  so  that  their  personal 
bearing,  their  intelligence  and  means  of  knowing  the 
facts  and  freedom  from  bias,  or  the  opposite  may  be 
seen  by  that  body,  a  defendant  would  be  placed  at  a 
<lisadvantage  that  might  be  ruinous  to  his  cause,  hy 
losing  the  benefit  of  all  these  elements  of  weight,  in 
giving  eflFectiveness  to  testimony  we  have  stated — ele- 
ments conceded  by  our  law  to  be  legitimate  matters 
of  consideration  to  be  remarked  on  by  the  trial  judge 
in  giving  the  rules  to  a  jury,  by  which  to  test  the 
value  of  the  testimony  of  witnesses  deposing  before 
them.  A  mere  written  statement  of  what  witnesses 
are  expected   to   swear,   as  contained  in  an  affidavit  has 
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no  one  of  these  elements  in  it,  and  thus  the  defend- 
ant IS  deprived  entirely  of  thera  by  such  practice. 
While  the  constitutional  provision  that  the  defendant 
■^'is  to  have  compulsory  process  for  obtaining  witnesses 
in  his  favor/^  may  not  imperatively  demand  their  pres- 
ence in  any  case,  yet  the  view  of  Judge  Reese  is 
-certainly  more  in  accord  with  the  fair  implications  ot 
thit  provision  than  the  opposite  view.  It  would  ill 
accord  with  the  spirit  of  that  right,  where  the  wit- 
nesses are  in  the  reach  of  the  process  of  the  court,  if 
the  defendant  is  compelled  to  take  a  mere  written 
statement  as  the  •  equivalent  of  (he  personal  presence 
contemplated  by  the  use  of  the  process  guaranteed  to 
him  by   the   Constitution. 

The  learned  circuit  judge,  no  doubt,  deemed  his 
course  sustained  by  the  case  of  Petty  v.  The  State,  4 
Lea,  328.  That  case  was  correctly  decided — the  wit- 
ness being  a  non-resident  of  the  State  and  the  only 
benefit  defendant  could  reasonably  expect  from  his 
testimony,  was  his  deposition;  at  any  rate,  he  was  be- 
yond the  compulsory  process  of  the  court,  and  there- 
fore not  within  the  reasoning  of  Judge  Reese  in  the 
case  cited.  Confine  the  opinion  as  it  should  be  on 
well  settled  principles  to  its  facis,  and  it  makes  a 
proper  exce|)tion  to  a  general  rule,  but  ought  not,  as 
it  was  not  intended  to  do,  to  be  held  as  overruling 
the  case   from    Meigs'   Reports. 

As  the  case  must  go  back  for  another  trial,  it  is 
proper  to  say  that  his  Honor,  the  circuit  judge,  should 
have  been  more  explicit  in  his  statement  of  the  rules 
that   should    govern    the  jury  in  giving  credence  to  wit- 
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nesses  sought  to  be  impeached,  and  in  this  case  rigor- 
ously attacked  on  their  general  character.  They  were 
attacked  on  part  of  defense  by  six  witnesses,  they  were 
sought  to  be  sustained  by  eight  witnesses.  As  to  this 
point,  he  simply  stated  in  substance  to  the  jury,  that 
a  witness  might  be  impeached  by  proving  that  he  or 
she  was  of  bad  character,  and  be  sustained  by  proof 
of  good  character.  He  then  told  them  that  what 
credit  a  witness  thus  attacked  is  entitled  to  is  for  a 
jury  to  decide  from  all  the  testimony — as  he  puts  it^ 
"fron>  all  the  evidence,  do   you  believe  the  witness?" 

The  rule  is  properly  given  in  Kinchdo  v.  Tke  Stale, 
'5  Hum.,  12,  where  the  point  was  whether  the  number 
of  witnesses  attacking  and  sustaining  were  equal.  The 
court  say:  '^The  fact  that  a  witness  is  assailed  by  a 
single  witness  casts  a  reproach  upon  it,  and  it  then 
becomes  a  question  to  be  decided  upon  by  the  jury 
like  other  questions  of  fact,  and  is  to  be  judged  of^ 
not  by  number  of  witnesses  but  by  their  respectability 
and   intelligence,  consistency  and  means  of  information." 

It  was  the  more  important  to  give  the  qualification 
indicated  in  this  case,  where  the  attack  was  not  by  a 
single  witness,  but  by  a  half  dozen,  and  his  Honor 
should  have  told  the  jury  that  where  the  character  of 
the  witness  was  thus  impeached,  if  the  attacking  wit- 
nesses were  respectable,  intelligent,  consistent  and  had 
means  of  information  as  to  the  question,  then  such 
an  attack  cast  a  reproach  on  the  witne^^s  so  attacked,, 
and  they  should  weigh  their  testimony  in  connection 
with  all  the  testimony  sustaining  what  they  had  said, 
in    view   of  this    fact.       We   do   not   say    this  would,  in 
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all  cases,  be  reversible  error,  hut  in  the  case  before 
us  such  instruction  was  material  to  guide  the  jury  in 
weighing  the  testimony  of  the  witnesses  attacked  and 
sought  to   be   sustained. 

For  these   reasons   the  judgment  is  reversed  and  the 
<!a8e  remanded    for   a   new   trial. 


Union  and  Planter.*^'  Bank  of  Memphis  v.  W.   M. 

FARRINCfTON    d    ol. 

1.  Conversion.     CoUatei'ol  weuriiy.    A  conversion  is  the  appropriation  of 

the  thing  to  the  party's  own  use,  or  its  destruction  or  exercising  do- 
minion over  it  in  exclusion  or  defiance  of  the  owner's  right  or  with- 
holding possession  under  a  claim  of  title  inconsistent  with  his  owii. 

2.  Where  F.  &  W.  borrowed  money  of  bank  on  a  note  giving  stock  in 

gas  company  as  collateral  security,  which  was  endorsed  in  blank, 
with  pibwer  of  attorney  to  transfer  on  the  books  of  the  company, 
under  an  agreement  in  the  note  that  the  bank  might  protect  itself 
by  sale  of  the  stock,  and  before  note  fell  due,  the  bank  had  the 
stock  transferred  to.  it  on  the  books  of  the  gas  company,  but  not  in- 
tending thereby  to  prejudice  the  rights  of  F.  &  W.,  and  afterwards 
the  bank  insisted  on  its  right  to  the  dividend  declared  on  the  stock 
and  on  the  right  to  vote  it,  but  tendered  F.  a  proxy  to  vote  same. 
Hddj  these  facts  do  not  show  a  conversion  of  the  stock  by  the  bank. 

^.  Stocks.  Where  stock  in  a  corporation  is  endorsed  in  blank  with 
power  of  attorney  to  transfer  on  the  books  of  the  corporation,  and 
delivered  to  a  bank  as  collateral  security  for  a  note,  the  legal  and 
equitable  title  to  same  passes  to  the  bank. 


FROM   SHELBY. 


Appeal   from  the    Chancery   Court    at  Memphis.      B. 
J.  Morgan,  Ch. 
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Cjoaft  &  Cooper  for  complaiDants. 

W.  Messick,    Harris  &  Turley  and    Gantt  & 
Patterson   for  defendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

The   bill   in  this  case  was  filed  in  the  chancery  court 

at   Memphis,   to  recover   a  balance   of   about  $10,000  or 

$11,000,   remaining   unpaid    upon  the   following   note: 

"  Meicfhis,  Tennessee,  March  4, 1874. 
Ninety  days  after  date  we,  or  either  of  U8,  promise  to  pay  to  the  order 
of  the  Union  and  Planters'  Bank  of  Memphis  eighty-three  thousand,  two 
hundred  and  twenty-eight  dollars,  for  value  received,  payable  at  the 
Union  and  Planters'  Bank  of  Memphis,  with  interest  at  ten  per  cent  per 
annnm  after  maturity." 

"As  collateral  security  for  the  payment  of  this  note  we  have  deposited 

with  the  said  bank  8()5  shares  of  Memphis  Gas  Light  Company,  and 

agree,  in  the  event  of  a  decline  in  the  value  of  said  collaterals,  to  deposit 

i  r  with  the  same,  additional  collaterals,  from  time  to  time,  in  such  sulii- 

ciency  that  the  saleable  market  value  of  the  entire  collaterals  shall  be  at 

least per  cent  in  excess  of  this  debt.    A  failure  to  deposit  additional 

collaterals  as  agreed,  or  to  pay  the  note  at  muturity,  shall  be  full  and  suf- 
ficient authority  for  said  bank  to  sell  aforesaid  collaterals,  at  public  or 
private  sale,  with  or  without  notice,  the  net  proceeds  thereof,  in  whole  or 
in  part,  as  may  be  necessary,  to  be  applied  to  the  payment  of  this  debt. 

Wm.  B.  Geeeklaw, 
Wm.  M.  Farrington." 

The  defenses  to  the  suit  by  answer  and  cross-bill^ 
are:  First,  That  the  bank  had  converted  the  collat- 
erals and  were  liable  for  their  value  at  the  time  of 
the  conversion.  Second,  That  by  its  wrongful  act  the 
bank  had  been  the  occasion  of  the  loss  of  a  7i^  per 
cent  dividend  declared  upon  the  stock,  and  if  not  liable 
for  the  conversion,  it  was  liable  for  the  amount  of 
said  lost  dividend.  Third,  That  the  bank  surrendered 
certain  securities  deposited  by  Greenlaw  for  said  in- 
debtedness, without  the  consen*^  of  Farrington.      Green- 
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law  being  dead  and  insolvent.  Fourth,  That  the  bank 
is  indebted  to  Farrington  in  about  the  sum  of  $765 
for  money  paid  upon  other  indebtedness  by  mistake, 
in  excess  of  the   sum   due. 

The  principal  question  discussed  arises  upon  the 
first  proposition.  The  chancellor  held  that  the  bank 
had  converted  395  shares  of  the  805  shares,  and  was 
liable  for  their  value,  which  was  par  at  the  time  of 
the  conversion.  He  also  held  that  the  bank  was  liable 
for  the  dividend  of  7J  per  cent,  in  city  notes  declared 
upon  the  410  shares  not  converted,  because  of  negli- 
gence in  failure  to  collect  said  notes,  or  allow  defend- 
ants to  do  so,  until  they  became  worthless,  and  also 
held  that  the  bank  was  liable  for  the  said  dividend 
on  the  395  shares  of  stock  converted.  The  chancellor 
also  allowed  defendants  credit  for  securities  surrendered^ 
and   for   excess   of  payment   on   other   indebtedness. 

The  complainants  appealed,  and  defendants  have  filed 
the  record  for  writ  of  error,  complaining  that  the  com- 
plainants were  not  charged  with  the  conversion  of  the 
whole  805  shares  of  stock.  The  Referees  have  recom- 
mended an  affirmance  of  the  decree.  Both  parties 
have  excepted   to  the  report. 

The  conversion  adjudged  consists  in  the  transfer  of 
the  stock  at  the  instance  of  the  bank,  to  its  name, 
on  the  books  of  the  Gas  Company.  The  argument  is, 
that  this  divested  the  title  out  of  the  depositors  and 
vested  it  in  the  bank.  Before  this  was  done  the 
bank  held  the  certificates  of  stock  delivered  to  it  by 
its  creditors,  as  collateral  security,  with  a  blank  power 
of  attorney   on    the   back   of  each   certificate,   signed  by 
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the   parties   in   whose   names    the    stock   and   certificates 
stood,   in    the   following   form: 

"  For  value  received, we  hereby  authorize to  transfer  to  -« — 

shares  of  the  capital  stock  of  the  Memphis  Gas  Light  Company,  on 

the  books  of  said  company. 

Witness hand,  tliis  —  of ,  18 — ." 

(Siffned.)  


Before  the  note  sued  on  was  executed,  410  shares 
of  the  collaterals  included  in  the  805  shares  already 
stood  on  the  books  of  the  Gas  Company,  in  the  name 
of  the  bank,  transferred  at  its  instance  to  it.  And 
this  was  known  to  the  obligors  of  the  note  at  the  time 
it  was  executed. 

A  conversion  is  the  appropriation  of  the  thing  to 
the  party^s  own  use,  or  its  destruction  or  exercising 
dominion  over  it  in  exclusion  or  defiance  of  the  owner^s 
right,  or  withholding  possession  under  a  claim  of  title 
inconsistent   with    his   own:     2   Greenl.    Ev..  sec.  642. 

Was  the  transfer  of  this  stock  to  the  bank^  at  its 
instance,   such  a   conversion? 

The  debtors  had  delivered  the  certificates  of  the 
pledged  stock  with  power  of  attorney  for  its  transfer 
on  the  books  of  the  Gas  Company,  and  by  such  trans- 
fer, in  the  language  of  this  court  in  Cc/imick  v.  Rich- 
ardsj  "the  title  passes  and  is  completely  transferred, 
whether  in  case  of  collaterals  or  an  absolute  sale'': 
3   Lea,   26. 

The  same  doctrine  is  subsequently  held  in  the  case 
of  Cheney  v.  Frost,  in  which  stock  with  blank  certfi- 
cates  was  pledged  by  Cherry  to  the  bank,  for  a  loan 
of  money,  and  was  afterwards  pledged  by  the  bank 
for  a  loan   to   it,   which  latter  pledge  was  held  superior 
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to  Cherry's  right  upon  the  ground  that  the  deposit  of 
the  certificate  and  blank  assignment  passed  the  title, 
legal   and   equitable,  to  the  bank:     7  Lea,   1. 

These  cases  show  very  clearly  that  the  title  to  the 
stock  was  transferred  by  the  debtors  to  the  complain- 
ants as  completely  and  as  fully  by  the  delivery  of 
the  certificates  of  stock  and  the  blank  assignment 
thereof,  as  could  have  been  done  bj  the  transfer  upon 
the  books  of  the  Gas  Companj^.  And  unless  the 
latter  transfer  was  intended  to  assert  a  right  to  the 
stock,  in  defiance  of,  or  inconsistent  with  the  right  of, 
defendants,  it  could  not  per  8e  operate  as  a  conversion 
of  the  stock  in  such  a  sense  as  to  make  the  com- 
plainants liable  for  its  value,  at  the  time  of '  its  sup- 
posed conversion,  notwithstanding  it  may  have  depre- 
ciated before  the  maturity  of  the  note  it  was  pledged 
to  secure. 

We  think  the  record  very  satisfactorily  shows  that 
both  parties  regarded  the  transaction  in  the  light  in 
which  it  was  viewed  at  its  inception — ^a  pledge  of 
stocks  to  secure  a  debt.  On  the  one  side  a  right 
to  sell  the  stock  at  the  maturity  of  the  note  for  the 
satisfaction  of  it,  if  not  then  paid.  On  the  other, 
the  rights  to  a  surrender  of  the  stock  if  the  note 
was  paid  at  maturity.  Defendant  Farrington,  however, 
although  he  knew  that  the  396  shares  of  stock  had 
been  transferred  upon  the  books  of  the  Gas  Company 
the  day  after  it  was  done,  and  objected  to  it,  or  com- 
plained of  it,  still  treated  it  as  a  pledge  of  the  stock 
until    a    few    days    before    the   maturity    of   the    note. 

He  insists  that  he  then  learned   that  the  bank  had  no 
22— VOL.  13. 
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right  to  transfer  the  stock  to  iteelf  on  the  books  of 
the  Gas  Company^  and  maintained  thereafter  that  by 
that  act  they  had  converted  the  stock  and  were  liable 
to   account  for  its  value  at  the  time  of  the  conversion. 

He  does  not  pretend  that  the  bank  claimed  the 
absolute  title  to  the  stocky  nor  that  they  denied  his 
right  to  redeem  it^  nor  that  the  bank  insisted  upon 
any  other  right  in  respect  to  the  stock  itself  than 
that  stipulated  in  the  original  contract.  But  as  evi- 
dence of  the  conversion,  defendants  say  that  the  bank 
insisted  upon  their  rights  to  the  dividend  declared 
upon  it^  while  held  by  it,  and  that  they  claimed  the 
right  as  owner  to  vote  it,  although  they  tendered  to 
him  a  proxy  authorizing  him  to  vote  the  stock. 
These  facts  are  relied  upon  to  show  a  conversion. 
We  do  not  think  they  are  sufficient  to  establish  any 
intention  upon  the  part  of  the  bank  to  set  up  a 
claim  of  title  to  the  stock,  inconsistent  with  the  rights 
of  the   defendants   to   pay  the   debt   and   redeem  it. 

The  bank  may  have  been  mistaken  as  to  its  rights 
in  respect  to  the  dividends  declared  upon  the  stock 
while  held  by  it  as  a  security  for  their  debt,  and  as 
to  their  right  to  vote  upon  it.  How  this  is,  it  is 
not  in   our   view  necessary   now  to  determine. 

The  question  of  conversion  is  a  mixed  one  of  law 
and  fact.  But  we  do  not  think  a  mistake  as  to  the 
legal  rights  growing  out  of  the  transfer  of  stock  as 
collateral  security,  can  be  held  to  be  of  itself  sufficient 
evidence  of  a  conversion.  Obviously,  no  such  pur- 
pose was  entertained  by  complainants,  nor  until  shortly 
before  ihe  sale   of  the   stock   was  any   such  idea  enter- 
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tained    by   defendaDt     Farrington.       The    bank    contin- 
uously   held   the   stock   pledged    up   to   the   time  of  the 
sale.       It    was    therefore    always   ready   and    willing    ta 
comply   with   its   obligation    to    reconvey   the    stock    on 
the  payment  of  the  note.       And   the  fact  of  the  trans- 
fer on   the   books  of  the   Gas  Company  to  it,  presented 
no    impediment    in    the    way   of   the   fulfillment    of   its 
contract.       This   transfer    was    made   to    more    certainly 
secure    the   objects   of   the   contract,   and    not   to    preju- 
dice the   right   of  defendants   to   a   return   of  the   stock 
upon   the   payment   of  the  note.       The    bank   desired  to 
protect    its    claim     to    the    stock    that    it    might    more 
certainly   have    it    to   return    when   the   note    was   paid* 
That   it   sought   or    intended    to    deprive    defendants    of 
any   benefit    of   their   contract   to    have    the    stock    re- 
turned   upon    payment    of    the   note,    there    is   not    the 
slightest   reason   to   believe.       This   is   exactly  what   de- 
fendants   contracted    for,    and   what    they    have   a   ri^l»t 
to    demand.        If     the     complainanta    have     sought     or 
claimed    more    than   they    are    entitled    to,   their    claims 
should   be   disallowed   and   they   should   also   be   held  ta 
account   for  any  injury  imposed   upon   defendants.       But 
we  do   not   think   either   party  apprehended  or  intenJ«d 
any    conversion    of    the    stock    by   complainants.       And 
apon    this   point    we   hold   that   the   report  of  the   Ref- 
erees  and  deoree   of    the    chancellor    are   erroneous   and 
should   be   set   aside,   and   that   the   complainants  should 
have  a   decree   for   the  amount  of  their   note  and  inter- 
est, subject  to   the    credit   for   the    net   proceeds  of  the 
sale  of   the    stock,   and    other    credits    hereinafter   men- 
tioned.      The   amount    of  the   dividend  declared   by  the 
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Oas  Company^  payable  in  city  notes,  the  complainants 
must  account  for,  because  it  claimed  to  be  entitled  to 
the  dividends  on  the  pledged  stock  and  prevented  the 
-defendants  from  receiving  it,  and  it  must  receive  it  in 
the  city  notes,  because  it  is  clear  it  was  declared 
upon  the  condition  that  it  should  be  so  payable,  and 
otherwise   would   not  have   been  declared. 

The  security  improperly  surrendered  by  the  com- 
plainants in  compromise  of  the  Goodman  bill,  should 
also  be  credited  to  defendants  as  well  as  the  excess 
paid  in  settlement  of  Myers  &  Co.'s  claim  by  Far- 
rington.  With  this  modification  as  to  the  alleged  con- 
version the  chancellor's  decree  will  be  affirmed,  and 
the  costs  of  this  court  will  be  divided  equally  between 
•complainants  and  defendant  Farrington. 


John  A.  Kirby  v.  The  Phcenix  Insurance  Com- 
pany OF  Memphis,  Tennessee. 

1.  FiBX  Insurance.    Change  of  risk.    Evidence,    Custom,    In  an  action 

on  a  fire  insurance  policy  issued  while  the  premises  were  occupied 
providing  that  material  changes  of  risk  or  ownership  should  be 
notified  to  the  company,  and  assented  to  in  writing,  the  house  hav- 
ing burned  while  unoccupied,  it  w^s  held  not  to  be  error  for  the 
court  to  allow  the  defendant  to  prove  that  there  was  a  general 
custom  of  insurance  companies  doing  business  at  the  place  where 
the  property  was  situated,  never  to  take  a  risk  on  vacant  or  unoc- 
cupied property. 

2.  Cancellation.    A  fire  insurance  policy  may  be  cancelled  independ- 

ent of  its  stipulations  by  the  mutual  parol  consent  of  the  insured 
and  insurer,  although  the  unearned  premiums  are  not  refunded. 
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S.  Waivxr.  a  stipulation  in  a  fire  insuraaoe  policy  that  in  case  of 
cancellation  during  the  life  of  the  policy  by  the  insurer  the  un- 
earned premium  shall  be  refunded  pro  rata  is  for  the  benefit  of  the 
insured,  and  he  may  waiye  it. 


FROM  8HELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
coonty.      J.  O.  Pierce,  J. 

J.  E.  BiGELOW   for   Kirby. 

U.  W.  Miller  for   Insurance  Company. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  cause  was  before  this  court  at  its  April  term, 
1882,  upon  appeal  in  error  by  plaintiff  from  a  judg- 
ment of  the  circuit  court  of  Shelby  county.  The  judg- 
ment was  reversed  and  the  cause  remanded  for  a  new 
trial  for  error  in  the  admission  of  the  evidence  of  ex- 
perts, ^Hhat  it  was  a  material  change  of  risk  for  in- 
sured property  to  become  vacant  during  the  life  of  the 
policy,''  objections  having  been  made  to  the  testimony • 
This  court  holding  that  the  expert  testimony  was  not 
sufficient  to  establish,  that  it  was  a  material  change  of 
risk,  but  that  the  case  was  susceptible  of  proof  of  facts 
making   it   so. 

At  September  term,  1882,  of  the  circuit  court,  verdict 
and  judgment  were  again  rendered  against  the  plaintiff 
and  he  has  appealed  in   error  to   this  court. 

The  Referees  have  reported  recommending  a  reversal 
of  the  judgment,  and  the  defendant  has  excepted  to  the 
report.      The    exceptions    open   the  case   for  the  exam- 
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ination  of  the  reasoDS  leading  the  Referees  to  their  con- 
clusions. 

The  suit  is  founded  upon  th*^  insurance  by  defend- 
ants of  a  house  in  Memphis,  ns  the  property  of  plaintiff. 
The  poh'cy  is  dated  May  27,  1878,  and  expired  May 
27,  1879.  The  house  was  burned  March  31,  1879. 
It  was  occupied  at  the  time  of  insurance,  as  recited 
in  the  policy,  by  a  good  tenant,  and  was  unoccupied 
at  the  time  of  its  destruction,  and  had  been  for  about 
two   months. 

Defendants  insist  it  is  not  liable,  because  the  house 
was  allowed  to  become  vacant  during  the  life  of  the 
policy,  and  was  destroyed  while  vacant,  and  because  the 
policy  was  cancelled  by  the  parties  before  the  fire. 
The  third  clause  of  the  policy  provides  that  all  ma- 
terial changes  of  risk  or  ownership,  shall  be  notified 
to  the  company  and  assented  to  in  writing.  The  de- 
fendant was  allowed,  over  the  objection  of  the  plaintiff, 
to  prove  that  there  was  a  general  custom  of  insurance 
companies  doing  busine«»s  in  Memphis,  never  to  take 
a   risk   on    vacant  and    unoccupied   property. 

This,  the  Referees  report,  was  in  substance  a  rep- 
etition of  the  error,  for  which  the  judgment  had  been 
reversed  by  this  court  at  a  former  term;  that  it  was 
allowin^j:  the  witness  to  lestify  in  a  difierent  form  of 
words;  that  it  was  the  opinion  of  the  experts  that  it 
was  a  ^material  chancre  of  risk  to  allow  insured  prop- 
erty to  become  vacant.  Although  there  is  plausibility 
in  the  reasoning  by  which  the  proposition  is  maintained 
in  the  report,  yet  the  cases  are  not  identical.  In  the 
first   case   it   was   held   that    the    mere    opinion    of    the 
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expert  witnesses,  without  facts  to  support  it,  was  in- 
admissible. In  the  last  the  evidence  goes  to  establish 
a  fact  as  to  the  existence  of  a  general  custom  of  the 
insurance  companies,  not  a  mere  naked  opinion  of  ex- 
perts or  others. 

And  in  the  question  of  whether  there  is  an  increase 
of  risk  where  a  house  was  occupied  when  insured  and 
afterwards  became  vacant,  a  general  custom  of  insu- 
raDce  companies  to  charge  a  higher  premium  on  un- 
occupied dwellings,  is  admissible:  May  oo  Insurance, 
page  720,  sec.  582.  And  upon  the  same  principle  the 
general  custom  to  refuse  snch  risks,  is  admissible.  These 
customs  being  facts  tending  to   show  increased   risk. 

But  the  question  most  earnestly  argued  before  us 
is,  was  the  policy  cancelled,  or  rather  was  the  charge 
of  the  court  correct  in  respect  to  this  question,  and  is 
there  sufficient  evidence  in  the  record  to  sustain  the 
verdict?  The  court  charged  the  jury  that  the  clause 
in  the  policy  giving  the  defendants  the  right  to  cancel 
the  policy  by  giving  notice  and  paying  back  a  pro 
rata  portion  of  the  premium  for  the  unexpired  time 
of  the  policy,  could  only  be  available  to  defendants 
by  the  payment  or  tender  of  the  pi^o  raJLa  of  the  pre- 
mium, and  unless  the  defendants  did  pay  or  tender 
said  sum  it  would  not  be  a  cancellation.  The  court 
further  said :  ''  But  independent  of  this  clause  in  the 
•policy,  it  was  competent  for  the  parties  to  cancel  this 
policy  by  mutual  consent  and  agreement  between  them, 
and  if  the  jury  find  from  the  evidence,  that  by  agree- 
ment between  the  plaintiff  and  the  secretary  of  defend- 
ants, the   policy   was    in    fact    cancelled,    the   minds   of 
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both  parties  then  meeting  in  accord  on  the  proposition 
to  cancel  it  then  and  there,  this  was,  in  law,  a  can- 
cellation of  the  policy  at  the  time,  and  the  policy  was 
then  at  an  end,  and  if  this  was  done  before  the  fire 
occurred,  the  plaintiff  cannot  now  recover  on  the  policy 
whether  the  unearned  premium  was  paid  to  him  or 
not."  The  court  further  charged,  that:  "The  condi- 
tion of  the  policy,  that  in  case  of  cancellation  by  the 
act  of  defendants,  the  unearned  premium  must  be  paid 
to  plaintiff,  was  a  condition  for  plaintiff's  benefit  which 
he  might  waive.  And  if  the  jury  find  that  before 
the  fire  occurred,  the  defendants  undertook  to  exercise 
its  tight  of  cancellation  under  the. clause  in  the  policy,, 
and  did  all  that  was  necessary,  except  to  pay  the  un- 
earned premium,  and  the  plaintiff,  by  his  words  or  by 
his  silence,  when  he  should  have  spoken,  waived  such 
payment,  or  that  he  by  his  absence  from  Memphis,  or 
otherwise  actually  prevented  the  payment,  then  such 
payment  by  defendants  was  excused  and  the  cancella- 
tion was  complete."  But  the  court  said:  "No  person- 
can  be  held  to  have  waived  his  rights  unless  he  un- 
derstands he  is  waiving  them,"  etc. 

On  February  26,  1879,  the  plaintiff  came  into  the 
office  of  defendant,  and  the  secretary  of  the  com- 
pany told  him  that  his  house  was  vacant  and  asked 
him  if  he  expected  to  get  a  tenant  soon.  Plaintiff 
replied  he  did  not  think  he  would,  and  did  not  know 
when  he  would  get  a  tenant.  The  seci^etary  then' 
said  the  company  was  unwilling  to  carry  risk  on 
vacant  and  unoccupied  property.  Plaintiff  replied : 
"Very  well;   cancel  the  policy,"  and   left  the  office,  as 
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witness  supposed  to  get  the  policy,  and  never  returned, 
having  left  the  State  the  same  day  and  not  return- 
ing until   after  the  fire.      Another  witness  testified   that 

I 

the  secretary  asked  plaintiff  if  he  expected  to  get  a 
tenant  soon,  to  which  plaintiff  replied:  ^'I  don't  think 
I  will;  I  don't  know  when  I  will  get  a  tenant/ 
The  secretary  then  said:  ^^The  company  is  unwilling 
to  carry  risks  on  vacant  and  unoccupied  property/' 
Plaintiff  replied:  "All  right,"  or  "very  well;  cancel! 
the  policy;"  or,  "consider  it  cancelled."  Secretary 
said:  "Bring  in  your  policy  and  get  your  unearned 
premium,"  to  which  plaintiff  replied:  "All  right,"  or 
"very  well." 

The  plaintiff  testified  that  the  secretary  said  to 
him:  "Your  house  is  vacant;  do  you  expect  to  get 
a  tenant  soon?"  Witness  replied  he  did  not  think 
he  would.  The  secretary  then  said:  ''The  company 
cannot  carry  risks  on  vacant  property,  and  will  have  to 
cancel  your  policy."  Witness  replied:  "All  right," 
or  "very  well,"  and   left,  etc. 

Plaintiff  said  he  did  not  say  "cancel  the  policy  or 
consider  it  cancelled."  •  Plaintiff  insists  that  the  facts 
disclosed  in  the  record  do  not  sustain  the  finding  of 
the  jury,  and  that  the  judge's  charge  was  incorrect  in 
holding  that  the  parties  might,  by  mutual  agreement,, 
waive  the  payment  of  the  unearned  premium,  and 
cancel  the   policy. 

The  case  of  HoUingsworth  v.  Oermania  Insurance 
Co. J  45  Ga.,  294,  reported  in  12th  American  Reports, 
with  other  cases  therein  cited,  is  relied  upon  as  sus- 
taining   the     view    maintained     by    plaintiff.       In    that 
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-case  the  insurance  was  effected  in  Rome,  Georgia^  on 
goods  in  Gadsden,  Alabama.  The  company  elected  to 
<^ancel  the  policy  and  its  agent  notified  the  assured  to 
forward  the  policy  for  cancellation  to  Rome,  and  he 
would  refund  the  unearned  premium.  The  policy  was 
forwarded  and  received  January  17th  or  18th,  with 
instructions  to  pay  the  unearned  premium  to  the 
assured's  agent  in  Rome.  This  was  not  done  until 
February  27th  next  thereafter,  and  in  the  meantime 
the  goodiS  were  burned,  and  the  Insurance  Company 
was  held  liable.  The  court  held  that  the  company 
had  failed  to  comply  with  their  contract  to  refund  for 
more  than  a  month,  after  plaintiff  had  done  all  that 
was  required  of  him,  and  it  was  not  pretended  that 
they   had   tendered    the  money. 

The  defendants  maintained  that  after  the  agreement 
to  cancel,  their  liability  ceased.  But  the  court  held 
it  did  not,  until  a  tender  was  made.  The  proposi- 
tion by  the  company  was,  that  plaintiff  should  return 
the  policy  and  then  it  would  refund  the  money.  But 
after  the  company  received  the  policy  they  waited 
more  than  a  month,  and  until  lafler  the  loss,  although 
unknown,  before  the  money  was  paid.  There  was  no 
impediment  in  the  way  of  the  payment  when  the 
policy  was  received.  The  agent  of  the  assured  was 
in  Rome,  ready  to  receive  the  money.  The  facts  in 
that  case  do  not  raise  any  presumption  that  the 
parties  intended  or  agreed  to  cancel  the  policy  in  any 
other  way  than  that  prescribed  by  its  stipulations  and 
provisions. 

The  case  of   Van    Valkenburgh  v.  Lenox  Fire   Insur- 
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tance  Company ^  51  New  York  Rep.,  is  similar  in 
most  respects  to  the  case  just  cited.  In  both  cases 
the  rights  of  the  parties  depended  upon  whether  the 
stipulations  of  the  policies  had  been  observed.  The 
question  of  a  parol  rescission  or  cancellation  did  not 
arise.  Bat  such  a  contract  may  be  cancelled  by 
mutual  agreement  of  the  parties,  independently  of  the 
stipulations  of  the  policy  itself,  and  whether  there  was 
a  cancellation  is  :i  proper  question  for  the  determina- 
tion  of  the  jury,    under  the  instructions  of  the  court. 

His  H(»nor,  the  'circuit  judge,  in  this  case,  in- 
structed the  jury  that  the  policy  required  the  payment 
back  of  the  unearned  premium,  before  the  company 
could  insist  that  the  policy  was  cancelled.  But  he 
also  instructed  them,  if  the  parties  so  agreed,  they 
might  independently  of  the  provisions  of  the  policy 
for  its  cancellation,  by  mutual  consent,  cancel  it,  and 
waive  the  exact  performance  of  the  stipulations,  which 
are  required  by  the  policy  to  be  performed,  before 
either  party  could  insist  as  matter  of  legal  right,  that 
the  policy  was  cancelled.  And  his  Honor  left  it  to 
the  jury,  under  clear  and  explicit  instructions,  to  say 
whether  the  pa?  ties  had  agreed  to  consider  the  policy 
cancelled,  and  had  waived  the  immediate  payment  of 
unearned  premium  on  the  one  hand  and  surrender  of 
the  policy  on  the  other,  as  conditions  precedent  to  the 
cancellation.  The  jury  have  responded  to  this  issue 
in  favor  of  the  theory  of  the  defendant,  and  we  are 
of  opinion  that  there  is  sufficient  evidence  in  the 
record   to   sustain   their  finding. 

Furthermore,    we    see    no    reason     why    the    party, 
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whether  plaintiff  or  defendant,  may  not  waive  a  right 
secared  to  him  and  for  his  own  benefit.  In  iasoing 
the  ^licy,  which  requires  prepayment  of  the  premium 
in  order  to  its  validity,  the  company  maj  raise  the 
prepayment  as  a  condition  precedent.  And  it  haa 
been  held  that  the  delivery  of  the  pk)licy,  without  ex- 
acting payment,  raises  the  presumption  that  a  credit 
is  intended:  May  on  Insurance,  pages  433-4,  sec.  360. 
The  same  rule  would  apply  in  the  case  of  a  cancella- 
tion  or  rescission. 

There  is  no  error  in  the  'record  for  which  the 
judgment  should  be  reversed.  The  report  of  the 
Referees   will    be   set  aside,  and   the  judgment  affirmed. 


The  Chesapeake,  Ohio  &  Southwestern  Railroai> 
Company  v.  The  State  op  Tennessee  et  al. 

Taxation.  A^tet&meni,  Under  act  of  1879,  ch.  79,  property  should  be 
assessed  at  its  value  on  the  10th  Jnnuary  for  any  year.  It  seems 
that  if  property  changes  hands  after  lOih  January,  an  assessment 
under  act  of  1879,  ch.  79,  in  the  name  of  the  subsequent  owner,, 
would  be  valid,  and  fix  a  lien  upon  the  property. 


FROM   LAUDERDALE. 


Appeal  in    error    from    the    Circuit   Court  of  Lau« 
derdale  county.      Thomas  J.   Flippin,   J, 

Steele  &  Steele  for  Railroad. 
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W.  E.  Lynn  and  James  Oldham  for  State. 
Fbeeman,  J.^   delivered   the   opinion  of  the  court. 

The  contest  in  this  case  is  on  an  assessment  made 
by  the  County  Trustee  of  Lauderdale  county^  on  De- 
cember 27,  1882,  on  the  road-bed  and  franchise  of  the 
railroad  company,  on  the  ground  that  the  same  had 
not  been  before  that  time  assessed.  The  assessment  was 
on  twenty-six  miles  of  road,  valued  by  the  Trustee  at 
|5,000  per  mile,  making  an  aggregate  value  of  $130,000 
on  which  the  company  is  sought  to  be  charged  for 
State  and  county  taxes.  The  State  seems  to  have 
been  dropped  out  of  the  case,  and  only  the  county 
assessment  is  now  in   contest. 

Notice  having  been  given  to  the  agent  of  the  rail- 
road, a  contest  was  had  under  the  act  of  1879,  chap- 
ter 79,  before  the  Chairman  of  the  County  Court,  who 
modified  the  assessment,  but  gave  judgment  against  the 
company.  Thereupon  a  petition  for  certiorari  and  su- 
persedeas was  filed,  and  the  case  brought  to  the  circuit 
court,  where,  on  motion  of  defendant,  the  county,  the 
petition  was  dismissed,  and  the  company  brings  the 
case  to   this  court  by   appeal. 

The  case  made  by  the  petition  is  as  follows:  ''That 
while  it  now  owns  in  Lauderdale  county  twenty*four 
miles  of  completed  road,  that  said  road-bed  was  only 
finished  in  July,  1882,  and  been  operated  from  that 
time;  that  by  law,  property  was  required  to  be  as- 
sessed on  the  10th  of  January  for  the  year  1882,  and 
this  company  had  only  become  ownSr  of  the  road  on 
the  26th  of  January,  1882 — the  road  having  been  origi- 
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nally  chartered  in  1857-8  as  the  Mississippi  River  Rail- 
road Company,  and  had  changed  hands  (or  names),  sev- 
eral times,  until  it  became  the  property  of  the  present 
company  at  the  time  stated.  That  at  the  date  for 
assessment  of  property  for  1882 — 10th  of  January — peti- 
tioner did  not  own  any  localized  property  in  Lauderdale 
county,  nor  did  it  own  the  road-bed,  nor  right  of 
way  until  the  26th  of  January,  1882.  That  when  it 
became  the  owner  of  the  road  it  was  not  in  opera- 
tion, nor  built  in  Lauderdale  county,  only  part  of  the 
road-bed,  about  ten  miles  been  thrown  up.  It  is  fur- 
ther stated,  that  petitioner,  on  the  10th  of  January^ 
1882,  owned  no  property  in  Lauderdale  county,  except 
the  releases  from  fottr  or  five  land  owners  of  right  of 
way  over  their  lands;  not  a  mile  of  road  finished  or 
a  single  rail  laid  down,  consequently  no  car  or  loco- 
motive  had   ever   been   on    the   road   in   this  county.'' 

There  are  other  matters  stated  intended  to  raise 
other  questions,  that  need  not  be  noticed  at  present. 
It  is  seen  the  question  before  us  is  the  validity  of 
the  assessment  made  in  December,  1882,  by  the  Trus- 
tee, afterwards  with  modifications  by  the  Chairman  of 
the  County  Court.  If  this  be  invalid,  the  court  should 
have  simply  quashed  it,  as  what  further  steps  may  be 
taken  in  that  event  to  assess,  if  liable,  it  is  not  nec- 
essary  to   discuss   or   decide. 

By  the  law  as  it  existed  when  this  assessment  was 
made,  it  was  the  duty  of  the  officer  assessing  property 
for  State  and  county  taxation,  ^'to  assess  the  property 
to  the  person  owfiing  or  claiming  to  own  the  same^ 
on   the   10th    of   January   of    the    year    for  which   the 
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assessment  is  made,  if  knowD^  if  Dot,  then  to  unknown 
owners^':  See  Rev.  Acts,  App.  to  Code,  sec.  583 a^ 
sab- sec.   4.  • 

The  act  of  1879,  for  the  "  more  rigid  collection  of 
the  revenues/'  section  1,  nlakes  all  collectors  of  -taxes 
and  assessors  "  to  assess  all  property  which  by  mistake 
of  facts,  has  not  been  assessed,'^  and  then  makes  it  the 
duty  of  such  collectors  in  all  cates  where  property  has- 
not  been  assessed,  but  on  which  taxes  ought  to  be  paid 
by  law,  to  assess  the  same  and  proceed  to  collect  th& 
taxes,   etc. 

This   means   only   that    the    collector   shall   do   what 
ought   to   have   been   done   at   the  period   fixed   by  law^ 
and   assess   the   property   as  it   ought  then  to  have  been 
assessed.       We   do    not   say   that   the    assessment    would 
be   void   to   the   present   owner,    as   it   could    make   but 
little  difference   if  properly   assessed,    the    taxes   becom- 
ing a  lien   on   the  property,    but   that   the   property,  a& 
it   then   existed,   and  at  value  then,  is  what  is  intended. 
It  appears    clearly,   in    this    case,    the   road-bed    did 
not  exist   in   this   county,   and   the   franchise   to   operate 
a   road   was   of    but   little    value    probably,   at   this   pe- 
riod.     The  property   assessed  has  been  made  since,  and 
the  value   added   by  labor  and    expenditure  of   money. 
This    property    goes    into    the    assessment   of    the   next 
year,   but  cannot   be  added    for    taxation   for  the  year 
1882.       It    would    make    an   inequality   of  taxation   in 
many  cases,  not  intended  by  the  Legislature.     The  prop- 
erty  of   all   other  owners    is    assessed   at  value  on   the 
10th  of  January.       In    many  cases    valuable    improve- 
ments may   have   been   made,  adding  double  or  thribble 
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to  its  value  during  the  year,  yet  there  could  be  no 
increase  or  change  of  assessment  in  such  a  case.  Why 
should  this  company  be  taxed  on  a  different  principle, 
when  it  did  not  own  the  property  on  the  10th  of  Jan- 
uary,  1882,  therefore  in  no  default?  No  reason  ap- 
pears. No  increase  of  value  in  this  way  is  directed 
by  the  statute,   and   none   can   be  allowed. 

We  need  not  discuss  other  questions,  as  the  eertio' 
rati  was  the  proper  remedy  in  such  cases,  perhaps  the 
only  one. 

We  but  add,  that  the  probability  is  that  the  mode 
of  assessment  provided  by  the  Legislature,  after  the 
decision  in  *the  Chaitanooga  case,  would  be  the  only 
mode  of  assessing  the  road-bed  and  what  is  known  as 
the  distributable  property,  by  the  law  of  the  State. 
It  is,  however,  only  necessary  to  decide  that  the  as- 
sessment now  before  us  is  invalid  and  not  according 
to  law,  and  the  petition  had  merits  in  its  statement 
of  facts.  The  court  erred  in  dismissing  it,  the  judg- 
ment will  be  reversed  and  case  remanded  to  be  pro- 
ceeded with   under   this   opinion,   with   costs. 
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M.  J,  Wicks  and  Wife  v.  J.  P.  Cabuthebs  et  al. 

X,  Dbxd  of  Tbxtbt.  Bighti  of  Ben^ieiaries»  Where  a  trustee  under  a 
deed  of  trust  on  land  made  to  secure  three  notes,  one  of  which  is 
held  by  a  third  party,  sells  to  pay  only  two  of  ihe.  notes  in  the 
hands  of  a  party  who  bids  his  deht  on  the  land,  and  the  trustee 
conveys  to  him,  the  e0ect  is  the  purchaser  buys  subject  to  the  rights 
of  the  third  party  with  knowledge,  and  holds  the  land  subject  to 
the  rights  of  the  third  party,  and  neither  the  purchaser  nor  the 
trustee  are  personally  liable  to  such  third  party  in  the  absence  of 
fraud.  But  if  the  land  is  afterwards  sold  to  an  innocent  purchaser 
for  value,  the  purchaser  at  the  trustee's  sale  is  then  personally 
liable  to  the  third  party  holding  the  note. 

%  Ghanceby  PsAcncE.  A  court  of  equity  will  not  attempt  to  compel 
a  party  to  convey  land  unless  he  is  a  resident  within  the  territorial 
jurisdiction  of  the  court,  although  process  was  served  on  him  while 
he  was  within  the  jurisdiction  of  the  court. 


FBOM   SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W* 
W.  McDowell,  Ch. 

J.  W.   Clapp  for  .complainants. 

Henby  Cbaft  for  defendants. 

Fbeeman,  J.,   delivered  the  opinion  of  the  court. 

The  facts  on  which  the  solution  of  this  case  mainly 
<lepends  are  as  follows:  In  1870,  C.  8.  Severson  ex- 
ecuted bis  three  promissory  notes  to  Malcolm  McNiel, 
a  resident  of  the  State  of  Kentucky.  Two  of  these 
notes  were    for    $5,000    each,    the    other    for  $10,000. 

At  the  same  time  Severson  executed  a  deed   of  trust 
23— VOL.  13. 
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to  secure  the  payment  of  said  notes^  (John  P.  Ca- 
ruthers  who  was  served  with  subpoena  in  Shelby  county,, 
being  the  trustee,  but  said,  and  shown  to  be  a  resi- 
dent of  Chicago,  Illinois),  authorizing  a  sale  of :  the. 
property  therein  conveyed  in  default  of  payment; 
said  property  consisted  of  a  large  tract  of  land  and 
&rm  thereon  in  Coahoma  and  Bolivar  counties^  Mis- 
sissippi. The  first  two  notes  were  due  in  six  and 
twelve  months,  and  the  last  twenty-four  months  after 
date.  Severson  afterwards  encumbered  the  land  with 
another  deed  of  trust,  and  probably  other  encum- 
brances had  been  &stened,  or  attempted  to  be  fastened 
on  it.  Be  this  as  it  may,  the  land  was  sold  under 
the  junior  deed  of  trust  referred  to,  and  purchased 
by  M.  J.  Wicks.  It  is  not  denied  that  this  purchase 
was  subject  to  the  prior  encumbrance  in  favor  of 
McNiel. 

M.  J.  Wicks,  after  this  entered  into  an  agreement 
in  writing  with  McNiel,  the  substance  of  which  we 
copy,  so  far  as  it  bears  on  the  questions  to  be  de- 
cided. After  reciting  the  facts  we  have  stated  as  to 
the  notes  and  deed  of  trust,  and  purchase  by  Wicka 
of  the  land  under  the  junior  encumbrance,  of  May- 
nard,  the  trustee,  in  favor  of  Hill,  Fontaine  &  Co. 
by  Wicks,  it  is  added  ^^and  wishes,  to  avail  himseir 
of  any  benefit  to  be  derived  from  the  lien  under  the 
deed  of  trust  to  said  Caruthers  for  the  benefit  of  said 
McNiel.  Now,  therefore,  this  agreement  witnesseth, 
that  in  consideration  of  the  transfer  and  assignment 
by  the  said  McNiel  to  said  Wicks  of  the  notes  of 
said  Severson    above    mentioned,  and   the    lien   of   the 
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said   deed   of   trast,   in    the    manner    hereinafter   stated, 
the   said   Wicks    agrees   and    binds   himself   to  become 
the  purchaser   of   said   notes   without  trouble,   delay   or 
expense   to  said   McNiel   as   follows :     That   is,   that   he 
will  on   27th   day  of   April,   1873,  pay  to  said   MoNiel 
or  his   order  the   amount    that   may   then    be    due    on 
the    first    note  of   Severson,   with    accruing   interest  at 
eight  per   cent,   per  annum,  as  stipulated  in  said  notes,, 
less  the   sum   of   one   thousand   dollars   to   be   deducted 
as  of   date   April   27,   1872;     and   on   the   29th  of  De- 
cember,  1873,    he    will    pay    to    said    McNiel    or    hi& 
order   the    amount    then    due    on '  the  second    note   of 
said   Severson   for  $5,000,  with  interest  as  therein  stip- 
ulated ;     and   on  27th   of  December,   1874,   he   will  pay 
in    like    n^anner   the    amount    due    on    the    last    note, 
$10,000,   with   interest.       He    then   further   bound  him* 
self  that    Severson     shall     discharge    a    decree    in    the 
chancery   court    at    Memphis,   on   a  certain   lot   in   said 
city,   which  had   been   conveyed   by   Severson   and   wife 
to   McNiel.       Then   comes    the    stipulations    of  McNiel 
as   follows :     ^^  In    consideration   of    all   which   the    said 
McNiel   agrees    and    binds    himself   that    he    will    not 
sell,   transfer  or  dispose  of    the    notes  of  said    Sever* 
son    above    described    to    any    other    person   than    the 
said   Wicks   until  after   the   lapse   of   thirty   days   from 
the   time  when   the  said   Wicks  is  by  the   term   of  this 
agreement    to    pay    to    said    McNiel    the   amount    due 
upon   the   same   respectively,   and   he   will   upon   receiv* 
ing  from   said   Wicks  the  amount   due   upon  said  notes 
respectively    as    hereinafter    stipulated,    assign,    transfer 
and    set    over   to    said    Wicks    each    one    of  the   said 
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notes  at  the  time  the  amonnt  due  thereon  shall  be 
received  from  said  Wicks,  together  with  the  lien  se- 
cured by  said  deed  of  trust,  but  without  personal 
recourse  upon  said  McNiel,  and  when  the  last  of  said 
notes  shall  be  assigned  as  above  provided,  the  said 
McNiel  will,  so  far  as  he  can  do  so,  substitute  the 
said  Wicke  to  all  the  rights  and  benefits  secured  to 
said  McNiel  by  virtue  of  said  deed  of  trust.  But 
it  is  expressly  understood  and  agreed  that  if  the  said 
Wicks  shall  fail  to  pay  said  McNiel  the  amounts  due 
upon  said  notes  respectively  at  the  times  herein  above 
•designated,  or  within  thirty  days  thereafter,  then  the 
said  McNiel  may  elect  to  consider  this  agreement  as 
at  an  end,  and  may  dispose  of  any  or  all  of  said 
notes,  not  before  then  assigned  to  said  Wicks,  as  he 
may  wish,  or  may  proceed  to  enforce  the  provisions 
of  said  deed  of  trust  for  the  purpose  of  collecting 
the   amount   then   due   on   said   notes.'' 

It  is  then  stipulated  that  Wicks  shall  pay  taxes 
and  do  some  other  things,  among  which  is  to  keep 
the  title  protected  until  the  agreement  is  performed, 
^'  the  said  Wicks  supposing  the  lien  of  said  deed  of 
trust  to  be  now  prior  and  paramount  to  all  others.'' 
The  notes  were  to  be  presented  at  a  specified  bank 
in  Memphis  as  they  fell  due.  The  date  is  October 
if  1872.  At  the  date  of  making  this  agreement 
there  is  no  doubt  that  M.  J.  Wicks  expected,  and 
with  good  reason,  to  be  able  to  meet  his  engagement 
to  take  up  the  notes.  But  owing  to  the  suspension 
of  the  bank  of  which  he  was  president,  and  proba- 
bly use  of   his   private  means  to   pay   depositors  when 
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the  first  Dote  fell  dae,  on  27th  and  30th  of  April, 
he  was  unable  to  do  so.  He  had  left  the  oity  at 
that  time^  making  no  provision  for  its  payment,  and 
was  expected  to  be  absent  for  some  time.  McNiel 
seems  to  have  been  anxious  to  realize  his  money  to 
meet  his  own  engagements,  and  bad  relied  on  getting 
this  money  for  the  purpose.  He  sent  his  grandson 
as  his  agent  to  Memphis  for  the  purpose  of  collect- 
ing the  money  on  the  Severson  note,  as  assumed  by 
Wicks,  His,  Wicks'  wife,  and  his  son,  as  we  take 
it,  a  young  man,  but  in  business  as  partner  of  his 
father,  says  he  was  the  agent  of  his  mother,  and  was 
familiar  with  the  facts  in  connection  with  the  pur- 
chase of  the  land  by  his  father,  as  well  as  the  terms 
of  the  agreement  between  McNiel  and  him  as  to  tak- 
ing up  the  notes.  When  McNiel  urged  payment, 
and  learned  it  had  not  been  provided  for,  the  son 
told  him  he  would  see  if  he  could  not  make  some 
arrangement  by  which  he  could  get  his  money.  He 
says  his  mother  was  entitled  to,  and  had  enough 
money  in  another  bank  to  pay  the  note,  the  money 
deposited  in  the  name  of  the  husband.  It  had  been 
derived,  as  he  says,  from  a  sale  of  land  in  Texas, 
conveyed  by  his  father  to  his  mother  in  consideration 
of  the  fact  that  he  had  as  trustee  of  his  wife  used 
Memphis  &  Charleston  Railroad  stock  of  his  wife,  and 
this  conveyance  was  to  make  this  good.  What  were 
its  terms  we  do  not  see,  as  the  deed  is  not  in  the 
record.  It  might  be  a  sinuous  question  on  this  state- 
ment of  the  facts  as  to  whether  this  money,  the  re- 
sult of    sale    of    real    estate,     was    the    money   of   the 
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wife,  nothing  more  appearing  under  the  principle  of 
the   case  of    Cox  v.  Scott,  Legal  Rep.^  vol.  2,  119. 

But  as  no  such  question  ia  made  by  the  learned 
counsel,  we  pass  this  without  deciding  any  thing  either 
way   on   the   point   suggested. 

The  theory  of  complainant  is,  that  the  mother, 
under  the  advice  of  her  son,  purchased  the  note  with 
this  money,  paying  what  it  called  for  on  its  face,  with 
accrued  interest,  the  total  being  $5,275.50,  and  that 
as  such  purchaser  she  takes  the  note  with  the  secu- 
rity of  the  deed  of  trust  independent  of  the  agree- 
ment between   McNiel  and  M.  J.  Wicks,   the  husband. 

It  may  have  been  that  she  and  her  son  and  agent 
so  understood  it  at  the  time,  but  it  is  equally  cer- 
tain that  Malcolm  McNiel,  the  agent  of  the  owner 
of  the  note,  had  no  such  understanding;  on  the  con- 
trary, it  is  clear  he  simply  understood  the  note  was 
being  paid,  and  that  the  son  had  obtained  the  money 
for  his  father,  and  met  his  engagement.  In  this 
view  we  may  say  here  that  complainant's  theory  can 
receive  no  aid  based  on  the  idea  of  an  assent  or 
agreement  on  the  part  of  McNiel  that  she  was*  a 
purchaser  simply  of  the  note.  It  is  beyond  doubt 
that  he  had  no  knowledge  of  the  fact  that  she  was 
to  be  the  owner  of  the  note  or  have  any  rights  in 
it  in  any  way.  The  note  was  simply  endorsed  "with- 
out recourse  on  me  or  my  heirs,  Malcolm  McNiel, 
by  Malcolm  MoNiel,  Jr.,  agent,"  he'  refusing  to  en- 
dorse it  in  blank  as  requested,  and  endorsing  it  as 
directed  by  his  grandfather.  It  now  becomes  necessar7 
to  state  the  case   as  presented   by  the   pleadings. 
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When  the  second  note  became  due  default  was 
made  in  paying  it^  and  thereupon  McNiel  required 
Caruthers,  the  trustee,  to  advertise  the  land  for  sale 
to  satisfy  this  and  the  last  note,  as  provided  in  the 
agreement.  Thereupon  Mrs.  Wicks  and  her  husband 
£led  the  original  bill  to   enjoin  said   sale. 

This  bill  states  the  agreement  or  substance  of  it, 
and  charges  that  the  husband  had  been  unable  to 
comply  with  his  agreement,  and  had  abandoned  it, 
and  she  had  taken  up  the  note  with  funds  belonging 
to  her  in  her  individual  right,''  and  therefore  she 
asserts  the  equity  to  have  a  beneficial  interest  to  the 
extent  of  the  note,  and  whatever  interest  McNiel  had 
under  said  deed  of  trust  before  said  note  was  paid 
to  him  passed  to  her.  On  this  footing  she  prayed 
that  Caruthers  be  restrained  from  selling  the  land 
without  first  providing  for  said  note  under  a  proper 
advertisement,  etc. 

This  bill  was  demurred  to  on  several  grounds, 
among  others,  want  of  equity  on  its  face,  and  the 
demurrer  sustained,  and  bill  ordered  dismissed,  with 
leave  to   file  an  amended   bill. 

In  the  meantime,  when  the  bill  was  dismissed  and 
injunction  dissolved,  the  trustee  proceeded  to  sell  the 
land,  when  McNiel  became  the  purchaser,  bidding  his 
debt,  and  perhaps  costs,  amounting  to  upwards  of 
twenty-oiie  thousand  dollars,  and  took  a  deed  from  the 
trustee. 

Soon  after  this  McNiel  died  in  Kentucky,  leaving 
a  will,  which  has  never  been  probated  here,  in  which 
this   land  is  devised    to    parties    assumed  to  be  before 
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the  court  under  an  amended  bill  filed  by  Mrs.  Wicks. 
This  amended  bill  goes  on  the  theory  and  chargea 
the  facts  to  be  that  complainant,  S.  A.  Wicks,  bought 
the  note  as  a  simple  investment,  had  never  seen  the 
contract  between  her  husband  and  McNiel,  had  noth- 
ing to  do  with  that  contract^  but  had  been  advised 
that  she  would  acquire  equal  rights  in  proportion  to 
her  debt  under  the  deed  of  trust  with  McNiel,  and 
so  be  entitled  to  enforce  the  note  as  a  charge  on  the 
land. 

It  then  charges  that  since  the  dissolution  of  the- 
injunction,  the  master  had  sold  the  land  under  the 
deed  of  trust  for  the  benefit  of  McNiel,  not  noticing 
her  rights,  and  McNiel  had  bought  the  land,  and 
had  the  trustee's  deed.  She  charges  that  her  rights 
under  the  trust  have  not  been  impaired  by  this  sale, 
and  the  sale  void  as  to  her,  but  has  delayed  her  in 
the  collection  of  her  note,  and  was  a  fraud  on  her 
rights.  On  tliis  footing  she  claims  that  McNiel  and 
the  trustee  are  personally  liable  to  the  payment  of  the 
whole  of  complainant's  debt,  and  she  entitled  to  the 
payment  of  the  note  out  of  proceeds  of  the  land. 
On  this  she  asks  a  personal  decree  for  the  amount 
of  the  note,  payment  also  out  of  the  proceeds,  and 
if  the  decree  is  not  satisfied  otherwise,  then  the  eale 
be  declared  void,  and  the  court  order  a  resale  ac- 
cording to  the  terms  of  the  deed  of  trust  for  the 
payment  of   the  debt. 

The  chanc*^llor  held  her  entitled  to  a  pro  rata 
share  of  the  proceeds,  gave  a  decree  against  an  ad- 
ministrator of   McNiel,    who    had    been    appointed    in. 


APRIL  TERM,  1884.  361 

WiclcB  and  Wife  v.  Caruthers. 

Tennessee,  and  brought  into  the  case,  and  then  de- 
clared that  McNiel,  by  virtue  of  his  purchase,  held 
the  lands  as  trustee,  subject  to  the  trusts  created  by 
the  deed  of  trust,  but  reserved  any  further  action  on 
this,  but  referred  to  the  clerk  an  inquiry  as  to  whether 
McNiel  made  any  disposition  of  the  lands  in  his  life- 
time, or  by  will,  and  what  property  he  had  left,  per- 
sonal or  real,  within  the  jurisdiction  of  the  court, 
with   other   matters  not  necessary   to   be  noticed. 

The  Referees  report  that  Mrs.  Wicks  is  entitled  to 
recover  the  entire  amount  of  her  note  of  McNiel  per- 
sonally or  his  representative,  and  also  against  Caruth- 
ers, the  trustee,  and  also  give  her  a  lien  on  the  land' 
to  be  enforced,  provided  the  parties  necessary  are 
within  the  jurisdiction  of  the  court,  a  point  reserved 
however,  who  are  the  present  owners  of  the  land,, 
being  one  of  the  matters  included  in  the  reference 
ordered. 

The  land  is  shown  to  belong  under  the  will  of 
McNiel  to  three  or  four  grandchildren,  minors,  and 
non-residents  of  the  State  of  Tennessee,  who  have 
had  publication  made  as  to  them,  and  an  answer  by 
guardian  •  dd  lUem.  As  we  have  stated,  J.  P.  Caruth- 
ers, the  trustee,  was  served  with  process,  it  is  true, 
in  Shelby  county,  but  by  proof  is  shown  to  be  a 
resident   of  Chicago,  Illinois. 

We  have  staled  the  position  taken  in  the  plead- 
ings, and  the  facts  of  the  case  as  shown  by  the  proof. 
It  is  difficult  to  say  from  the  amended  bill,  which 
is  the  case  of  complainant,  what  is  the  position  of 
complainant.      While  a  claim  is   made   on   the  proceeds- 
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of   the    sale,    yet   that  sale    is    persistently   claimed    to 
be  void,   and   the  court  asked   to  so   decree  it. 

A  personal  decree  is  sought  against  McNiel  and 
the  trustee  for  making  the  sale,  and  if  this  does  not 
satisfy  the  debt  claimed,  then  a  sale  of  the  land  is 
asked  in  accord  with  and  under  the  deed  of  trust. 
How  all  this  is  to  be  reconciled  and  made  consistent 
we  are  at  a  loss  to  see. 

The  chancellor  has  held  in  accord  with  these  views 
as  to  the  pro  rata,  and  the  Referees  substantially 
affirm  this  decree,  only  modifying  it  so  as  to  give  a 
decree  for  the  whole  amount  of  the  note  instead  of 
a  pro  rata  part  of  price  of  land  at  sale.  We  need 
but  say,  that  if  a  personal  decree  is  to  be  had,  and 
proceeds  of  laud  sale  given  complainant,  it  necessa- 
rily goes  on  the  idea  of  an  affirmance  of  the  sale. 
McNiel  and  Caruthers  can  only  be  held  liable  for 
the  money,  on  the  ground  that  they  have  received 
the  money  of  complainant  to  which  she  is  entitled 
as  money  had  to  her  use,  or  else  on  the  ground  that 
they  had  wrongfully  deprived  her  of  her  assumed  se- 
curity under  the  deed  of  trust,  and  therefore  must 
make  good  her  loss.  Complainants  cannot  assume 
and  maintain  contrary  and  antagonistic  positions  on 
such  a  question,  and  ask  tire  proceeds  of  a  sale,  or 
personal  decree,  because  it  had  been  made,  and  at  the 
same  time  treat  the  sale  as  void,  and  enforce  rights 
as  if  never  made.  We  will  look  at  the  case  in  botb 
aspects  suggested,  on  the  theory  that  by  the  sale 
money  or  value  has  been  received  by  McNiel  right- 
fully  belonging   to   complainint.      Do  the  facts  warrant 
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this  view?  It  is  simply  the  case,  on  the  theory  of 
<x)mp]ainaDt,  where  a  trustee  holding  property  subject 
to  payment  of  three  notes,  one  held  by  a  third  party, 
his  sold  to  pay  only  two  of  the  notes  in  the  hands 
of  one,  and  that  one  has  bid  his  debt  on  the  land, 
and  the  trustee  has  sold  to  him  and  conveyed.  The 
only  effect  of  this  is,  that  if  the  third  party,  Mrs. 
Wicks  in  this  case,  has  the  rights  of  a  beneficiary 
as  claimed,  which  we  do  not  decide,  the  purchaser 
hns  bought  subject  to  them,  with  full  knowledge  of 
all  the  facts,  and  holds  the  land  subject  to  her  rights, 
but  those  rights  are  against  the  land,  not  against  him 
personally.  He  has  deprived  her  of  nothing,  as 
^he  was  no  party  to  the  sale,  only  got  a  title  en- 
cumbered by  her  debt,  and  so  of  the  trustee.  He 
seems  to  have  acted  in  good  faith — certainlv  no  bad 
faith  is  shown  on  his  part.  The  chancery  court  had 
dissoFved  the  injunction  restraining  him  from  selling. 
He  was  free  to  act  so  far  as  Mrs.  Wicks  was  con- 
cerned, and  if  he  erred  in  his  judgment  as  to  her 
rights,  he  is  not  responsible  for  that,  only  for  bad 
faith   or  fraud. 

This  act  however,  has  not,  if  her  contention  i3  cor- 
rect in  the  slightest  degree,  affected  her  rights  under 
the  deed,  by  virtue  of  her  ownership  of  the  paper. 
Slie  has  but  to  go  to  the  State  of  Mississippi  where 
the  land  lies,  and  file  her  bill  or  institute  proper  pro- 
ceedings, and  enforce  whatever  right  she  has  acquired 
a'^inst  the  land.  Nothing  'that  has  been  done  has 
impaired  or  weakened  any  right  she  claims  by  virtue 
of  the  ownership  of  the   note  secured    by   the  deed   of 
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trast.  The  sale  is  not  a  decree  of  a  courts  binding 
on  all  parties  to  it^  and  if  it  was,  she  was  no  party 
to  it.  If  the  land  had  been  by  McNiel  sold  to  an 
innocent  purchaser  for  value^  then  there  would  be 
grounds'  on  which  he  might  be  charged  personally,  be* 
cause  this  might  deprive  Mrs.  Wicks  of  her  security. 
The  principle  of  the  case  of  Coleman,  etc,,  v.  Batter' 
field,  2  Head,  265,  would  sustain  thid  relief  in  such 
a  case.  But  no  such  case  is  made  here,  the  pur- 
chaser,  McNiel,  held  the  land  until  his  death,  it  is  now 
in  possession  of  his  devisees.  There  is  nothing  in  the 
way  of  complainant^s  enforcing  her  rights,  if  she  ha& 
them,  against  the  land.  She  cannot  go  on  McNiel 
and  the  trustee  on  this  ground.  They  have  deprived 
her  of  nothing.  If  her  theory  is  correct,  McNiel  has 
only  got  a  title,  charged  with  her  debt;  that  is  all 
of  it,  and  so  in  one  part  of  the  bill  it  is  maintained,, 
in  fact  nothing  else  is  assumed.  If  so,  then  he  has 
deprived  her  of  nothing,  and  neither  he  nor  the  trustee 
is  personally  liable  to  her.  We,  however,  distinctly 
pretermit  any  expression  of  opinion  on  the  facts  of  this 
record,  as  to  what  rights  M.ts.  Wicks  obtained  by  the 
transfer  of  the  note  to  her  uuilor  the  circumstances^ 
under   which   it   was  received. 

Assuming  that  whatever  rights  Mrs.  Wicks  has  are 
against  the  land — that  she  got  no  more  by  the  transfer 
is  certain — McNiel  refusing  to  endorse  or  transfer  ex- 
cept free  from  all  personal  liability,  the  question  re- 
mains, can  this  court  enforce  the  right  thus  claimed^ 
even  if  sustained?  We  take  it,  the  Lmd  lying  in 
another  State    is    beyond    our  control,   and   the   parties 
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must  be  impleaded  in  that  jurisdiction,  when  a  charge 
on  realty  is  to  be  enforced.  It  is  a  qaasi  proceed- 
ing in  rem.  against  the  land,  and  not  against  benefi- 
ciaries and  trustees,  who  are  necessary  parties  only  to 
settle  equities  between  them,  in  order  to  ascertainment 
of  what  the  land  is  chargeable  with,  the  land  after  all 
is  alone   to  be   charged   and   appropriated. 

It  is  true  the  trustee  is  before  the  court  by  source 
of  process  of  the  court  in  fact  in  this  case,  but  is  out 
of  the  jurisdiction,  but  that  does  not  give  jurisdiction 
over  the  land,  the  subject-matter  on  which  the  charge 
is  to  be  enforced,  nor  enable  the  court  to  compel  the 
trustee  to  sell  or  convey.  Our  decree  ordering  him 
to  sell,  would  only  give  authority  in  Tennessee,  and 
be  waste  paper,  as  soon  as  he  crossed  the  line  of 
Mississippi,  probably,  but  as  he  is  out  of  this  juris- 
diction he  cannot  be  so  ordered.  A  mere  declaration 
of  right  which  we  could  not  enforce,  is  what  a  court 
could  not  do,  a  decree  which  we  have  no  jurisdiction 
to  execute,  would  be  tristem  fulmen  and  a  useless  form 
not  in  accord  with  the  course  of  judicial  proceedings 
nor  the  dignity   of  such   tribunals. 

Courts  of  equity  act  in  personam  in  most  cases, 
where  it  has  jurisdiction  of  the  person,  and  compel 
parties  to  perform  contracts  for  conveyance  .of  lands  in 
foreign  countries,  but  the  essential  qualification  of  the 
rule  is,  ^^if  the  parties  are  resident  within  the  terri- 
torial jurisdiction  of  the  court:  Sto.  Eq.  J.,  Ed.  by 
Perry,  sec.  743. 

"So  it  seems,"  says  same  authority,  section  744,  "a 
oonrt  of  equity   has   no  jurisdiction   to   order  a  defend- 
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ant  to  sell  lands  situate  in  a  foreign  jurisdibtion,  when 
the  case  would  be  otherwise  within  its  power/^  It 
must  have  the  power  to  give  complete  relief  in  such 
cases  in  the  principle,  which  could  not  be  done  in  this 
case,  -the  party  purchasing  could  not  be  placed  in 
possession:  Morris  v.  ReamingUm^  1  Pars.  Eq,  Cases^ 
387;  Blourd  v.  Blouniy  1  Hawks.,  365.  See  also  Tel- 
egraph Company  v.  Railroad,  8  Bazt.,  61,  citing  Lead- 
ing Cases   in   Equity,   vol.   3,   pp.   497,  498. 

There  is  nothing  in  the  contention  as  ree  adjvdicata 
when  demurrer  was  overruled  by  arbitration  court.  The 
decree  simply  overruled  the  demurrer  and  remanded 
for  answer  and  further  proceedings:  Bodgera  v.  Dc- 
Belly  6   Lea,  69. 

The  result  is,  the  report  of  the  Referees  is  set 
aside,  the  decree  of  the  chancellor  reversed  and  bill 
dismissed  with  costs.  It  may  be  added,  without  preju- 
dice as  to  any  assumed  rights  of  Mrs.  Wicks  against 
the  land,   if  any  she  has. 
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The  State  ex  rd.  v.  E.  A.  Cole. 

1.  Glebes.     Where  one. court  is  ahoUshed  and  amother  estMiahed,    Where 

an  existing  court  is  abolished,  and  another  court  is  established  over 
the  same  territory  and  with  like  jurisdiction,  and  the  business  of 
the  former  is  bj  the  statute  transferred  to  the  latter,  the  latter  be- 
oomes  the  legal  successor  of  the  former,  and  its  officers  are  entitled 
to  the  possession  of  the  books,  papers  and  effects  of  its  predeces- 
sor; and  so,  as  often- as  changes  occur. 

2.  Sake.    Sureties  upon  bond.    If  a  clerk  becomes  his  own  successor 

haying  money  in  his  hands,  either  as  clerk  or  special  commissioner 
and  receiver,  the  old  sureties  will  be  released  and  the  new  sure- 
ties become  liable  therefor,  and  the  presumption,  in  the  absence  of 
proof  to  the  contrary  is  that  the  money  is  on  hand,  and  this  pre- 
'sumption  can  only  be  removed  by  positive  proof  to  the  contrary,  or 
at  any  rate  by  the  production  of  the  best  evidence.  The  mere  fact 
that  the  clerk's  account  in  bank  was  overdrawn  at  the  time  is  not 
sufficient,  when  the  proof  is  clear  that  there  was  no  defalcation  dur- 
ing the  first  term. 

3.  Same.  Same,  Under  the  provisions  of  the  Code  a  clerk,  who  is  his 
own  successor,  would  hold  the  funds  in  his  hands  in  the  same  ca- 
pacity in  which  he  held  them  before,  either  as  clerk  or  special  com- 
missioner, and  his  sureties  would  be  liable  accordingly.  It  would 
be  the  same  if  a  succeeding  clerk  receive  funds  from  his  predecessor 

4.  Interiot.    Decree  of  official  bond.    Appeal,    A  money  decree  of  the 

chancery  court,  although  for  the  full  penalty  of  an  official  bond, 
will  carry  interest  upon  affirmance,  whichever  party  appeals. 

FKOM    SHELBY. 


Appeal  from  the   Chancery  Court  at  Memphis.      W. 
W.  McDowell,  Ch. 

for  complainant. 

-  for   defendant. 
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CooPEB;  J.;   delivered   the  opinion  of  the  coart. 

By  the  act  of  1870^  chapter  28,  the  chancery 
court  of  Memphis  was  abolished,  and  its  business 
transferred,  in  equal  proportions,  to  two  chancery 
courts  created  for  the  same  district  by  the  names  of 
the  first  and  second  chancery  courts  of  Shelby  county, 
Under  this  act,  on  June  14,  1870,  the  defendant. 
E.  A.  Cole,  was  appointed  and  qualified  as  clerk  and 
master  of  the  first  chancery  court  of  Shelby  county, 
for  the  constitutional  term  of  six  years.  By  the  act 
of  1875,  ch.  23,  sec.  2,  the  second  chancery  court  of 
Shelby  county  was  abolished,  and  its  business  trans- 
ferred to  the  first  chancery  court  of  Shelby  county, 
which  was  directed  to  be  thereafter  styled  the  chan- 
cery court  of  Shelby  county.  On  June  23,  1876, 
the  defendant.  Cole,  was  reappointed  clerk  and  mas- 
ter of  the  chancery  court  of  Shelby  county,  and  qual- 
ified by  giving  three  bonds,  as  required  by  law.  His 
co-defendants  are  his  sureties  on  his  office  bond  and 
on  his  bond  as  special  commissioner  and  receiver.  The 
third  bond  given  to  cover  public  revenue  which  might 
come  to  his  hands  is  not  in  controversy.  In  No- 
vember, 1878,  Cole  resigned  the  office  of  clerk  and 
master,  and  the  relator,  R.  J.  Black,  was  appointed 
and  qualified  as  his  successor.  On  December  6,  1878, 
the  court  made  an  order  upon  Cole  to  pay  over  to 
his  successor  all  moneys  in  his  hands  by  virtue  of 
his  late  office,  and  Cole  acknowledged  service  of  a  copy 
of  the  order  on  the  next  day.  This  bill  was  filed 
six  days    thereafter  against    Cole    and  the    sureties   on 


APRIL  TISSM,  1884.  30d 

The  State  v.  Cole. 

biB  office  boud  and  bond  as  special  commissioner   and 
'leottver,    given    upon    his    reappointment  as    aforesaid, 
to    reoover    any    money  for    which  they    had    become 
liable.      Cole    had    previously  made    an  assignment  to 
the  relator,  Black,    of   his  fees  of  office  to  indemnify 
his   sureties .  against    loss    by    reason    of   their  surety- 
ship*      One  object  of   the   bill   was  to  claim  the  ben- 
efit of   this  assignment  for  the  creditors  who  were  en- 
titled  to  a  recovery    against    Cole    as    an    official    de- 
fiiulter.       Cole  made  no    defense    to    thje  biU,  and  the 
sureties  raised  no   issue  by   their  answers  except  as  to 
the  extent  of   their   liability.      Upon   a  reference   to  a 
oommissioner  to  slate  an    account   with   the  defendant, 
Cole,   it  was    ascertained   and    reported   that    he  was  a 
de&ulter  to  a  larger  amount    than   the  combined   pen- 
alties   of   both    of   the    bonds    sued    on.      The  report 
also  showed    in    detail    the    various  items  of   liability, 
distinguishing  those  derived   firom  sales  of  property  or 
which  came  to  Cole's    hands    as    receiver   proper,    and 
the    dates    of    collection  whether    before    or    after    his 
Jast  appointment.      No    exceptions    were    filed    to    the 
report  either  as  to  the    amount  of  the    items  of   lia- 
bility, the    dates    of    reception,    or    the    sources    from 
which   they  were   derived.      The  only  contest^was  made 
by    the    sureties    as    to  the    extent    with    which   they 
should   be  charged  with  these  items  on  the  bond  given 
by  Cole  as  special  commissioner  and  receiver.     It  was 
and  is  conoeded,  that  the  amounts  properly  chargeable 
^  the    account  of  the    office    bond    wi)l    exceed    the 
penalty  of  that  bond.      The  only  contest   is  over  the 

liability  of   the    sureties   upon    the  other  bond.      The 
24— VOL.  13. 
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chancellor  gave  a  decree  against  Cole  for  the  whole- 
amount  reported,  and  against  the  sureties  for  the  pen- 
alty of  the  other  bond,  giving  the  sureties  a  prefer- 
ence under  Cole's  assignment  of  his  fees  for  their 
indemnity,  any  surplus  to  be  applied  to  the  payment 
of  the  creditors.  The  complainant  has  brought  the 
case  up  by  a  general  appeal,  and  the  sureties  by  a 
writ  of  error.  The  Referees  have  reported  that  the 
sureties  should  be  charged  with  several  items  upon 
the  bond  as  special  commissioner  and  teceiver,  in  ad-  • 
dition  to  those  charged  by  the  chancellor,  and  the 
sureties  have  excepted. 

The  contest  of    the    sureties    is  over  the  following 
items,   with  which  the  Referees  have  reported  that  they 
should   be  charged   upon    the    bond   of  Cole  as  special 
commissioner  and  receiver,   viz : 

First,  Amount  received  by  Cole  during  his  first^term  of  office, 
being  the  proceeds  of  sales  of  property  made  by  [him 
during  that  term ^ $7,210  62: 

Second,  Amounts  received  by  Cole  during  his^second^.term 
of  office  from  the  following  sources : 

Proceeds  of  sales  made  by  A.  Alston  as  clerk  and  master, 

etc.,  of  the  chancery  court  of  Memphis ^ $  939  45- 

Proceeds  of  sales  made  by  M.  D.  S.  Stewart  as  clerk  and  mas- 
ter of  the  second  chancery  court  of  Shelby  county '^438  81f 

Proceeds  of  safes  made  by  Cole  himself  during  his  first  term  6,476  09- 

One  objection  made  to  all  of  these  items,  although 
not  much  pressed,  is  thafr  the  sureties  on  the  bonds^ 
under  the  last  appointment  of  Cole  as  clerk  and  mas- 
ter, can  only  be  held  liable  upon  the  ground  that 
Cole  was  his  own  successor,  and  also  the  successors 
of  Alston  and  Stewart,  whereas  he  was,  under  his 
first  appointment,  as  well  as  the  other  officers  named 
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respeotively,  clerk  of  a  different  court  from  the  court 
under  which  he  was  last  appointed.  The  position 
is  based  upon  the  fact  that  Alston  was  clerk  of 
the  chancery  court  of  Memphis,  Stewart  of  the  second 
chancery  court  of  Shelby  county,  and  Cole,  during 
his  first  term,  of  the  first  chancery  court  of  Shelby 
county,  while  under  the  last  appointment  Cole  was- 
clerk  of  the  chancery  court  of  Shelby  county.  The 
last  change  by  the  act  of  1876  was,  as  we  have 
seen,  merely  in  name,  and  the  other  changes,  although 
in  form  more,  were  in  substance  the  same.  Each  of 
these  several  courts  was  for  the  same  chancery  dis- 
trict, and  possessed  precisely  th6  same  jurisdiction, 
namely  all  the  equity  jurisdiction  of  the  chancery 
courts  of  the  State  for  the  particular  territory.  The 
pre-existing  court  was  abolished,  and  the  new  courts 
or  court  took,  by  express  transfer,  all  the  pending 
business  of  its  predecessors.  There  was  only  a  change 
of  names  and  officials,  not  of  jurisdiction  or  business^ 
Each  following  court  was  in  legaL  efiect  the  successor 
of  that  which  went  before,  and  its  officers  were  en- 
titled to  the  possession  and  control  of  the  books^ 
papers  and  effects  of  its  predecessor,  and  to  enforce 
their  delivery  either  summarily  under  the  statute. 
Code,  sec.  806,  et  «eg.,  or  otl^erwise.  The  Legislation 
making  these  changes  fairly  implies,  even  where  it  is 
not  so  expressed  in  words,  that  the  new  court  and 
its  .officers  were  the  successors  of  the  pre-existing 
court   and   its   officers. 

It   is    next    insisted    as    to    the    first  of   the   above 
named   items   that   the  defendant   sureties  are  not  liable 
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therefor,  becaoise  tb^  proof   sftows   tiial  no  p&rt  of  tiKd' 
rnondy   was  on   hand    itt  the  date'  of   the  dxecntion   of 
the  bonds  under  the  re-appointment  of  Jcrn^   2S,  1876. 
It  IS  conceded    that,    under    oar    decisions,  if  a  clerk 
pay  over  ilnoney  in  his  hands  to  his  suoceBSor  in  offiod 
the    liability  of   the    first    for    such    money   is    ended, 
and   the   latter   becomes  bound;    and,   in  analogy,  th«t 
if  the  clerk    becomes    his    own    sncoessor,  having  the 
money   on   hand,   the  old   snreties   will   be  released  and 
the  new  sureties  become  liable.     And  the  presumption, 
in   the  absence  of   proof  to    the    contrary,   is   that  the 
money  is  in   hand  at  the  oomnencement  of  the  second 
term:     Yoakley    v.    I^ng,   10    Lea,   67,   72;    Bowen    v. 
JSvana,    1    Lea,    107;    Snudling    v.   King^    5   Lea,   68§. 
The  proof   in   this   case  shows  that  there  was  no  offi- 
•cial   default  by  Cole   during  his   first  term.      The  wit- 
ness.   Black,   who   was  Cole's  clerk   from   his  first   ap- 
pointment  until    he   went    out   of   office,   and   kept   his 
books   and    financial    accounts    generally,    but    did    not 
•control    his    bank    account    or    deposits,    testifies    that 
after  1872,  Cole   kept  his   accounts  with  various  banks, 
naming   them.       '^But,''   he  adds,   ''on  June   23,  1876, 
when  he  was    re- appointed    clerk    and    master,   he  was 
keeping    hid.  book    account    alone,   I'  think,    with    the 
Fourth   National   Bank  of  Memphis.      On  that  day  his 
account   was    overdrawn    to    the    amount   of   |1, 781.29. 
After   that   time  he    kept    his    account  solely    with   the 
Fourth  National   Bank,   and    continued   to   do   so   until 
the  day  I  left   the  office,  August  1,  1878.      The  above 
statement    is   made    from    my   knowledge    of   his    busi- 
ness at   the  office,  and   not  as   to  private  business  out-^ 
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fflde  of  ibe  office.  He  may  hfive  had  othier  aocoontS' 
independent  of  tboae  as  clerk  and  master.  I  only 
have  referenoe  to  those  I  was  conversant  with.''  This- 
is  the  only  evidence  to  rebut  the  presumption  that 
the  money  was  on  hand  at  the  oommenoement  of  the 
second  term.-  All  that  can  be  said  of  it  is  ihptt  it 
states  a  fact  from  which  an  inference  may  be  drawn 
in  hkvox  of  the  contention.  But  we  do  not  think 
the  rights  of  creditors  should  be  made  to  depend 
upon  inference.  If  they  were  to  sue  the  first  set  of 
sureties^  those  sureties  might  prove  by  Cole  that  the 
money  was  op  hand  at  that  time,  #ind  thus  deprive 
the  creditors  of  all  .  rerpedy.  It  was  i^icumbeqt  upon 
the  present  sureties  to  introduce  the  best  evidence  of 
the  fact  in  controversy,  or  at  any  rate  satisfy  the 
oourt  that  it  was  not  their  fault  that  the  best  evi- 
dence was  not  produced.  The  objection  is,  therefore, 
not  well  taken. 

A  more  difficult  question,  in  view  of  ope  of  our 
decisions,  is  whether  the  items  in  controversy  as  above 
specified  are  chargeable  to  the  sureties  upon  the  bond 
of  the  principal  as  special  commissioner  and  receiver, 
or  on  the  office  bond.  The  office  bpnd  is  in  the 
penalty  of  $10,000,  conditioned  to  safely  keep  the 
records  9f  the  court,  and  faithfully  discharge  the  du- 
ties of  his  office.''  The  other  bond  is  in  the  pen- 
alty of  $30,000,  and  conditioned  to  ^^  faithfully  ac- 
count for  all  property,  and  funds  which  may  at  any 
time  come  into  bis  hands  as  si)ecial  commissioner  or 
receiver,  and  shall  truly  and  faithfully  deliver  and 
pay   over  such  property  and   funds   to  the  persons   who 
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may  be   entitled   to   the    same/'       To   intelligently  die-     . 
pose  of  the    questions    made   in    argument,    it    will   be 
necessary   to   review    onr    legislation    and    decisions    on 
the  subject. 

By  the  act  of  1794,  ch.  1,  which  antedates  the 
formation  of  our  State  government,  clerks  of  court 
were  required  to  give  bond  "for  the  safe  keeping  of 
the  records  and  the  faithful  discharge  of  the  duties 
of  his  office/'  In  this  state  of  the  law,  and  with 
only  such  a  bond,  a  clerk  and  master  of  the  chan- 
eery  court  was  authorized  by  order  of  the  court  to 
receive  certain  money,  and  by  the  same  order  wns 
appointed  receiver  and  directed  to  loan  the  money  at 
interest.  The  clerk  received  the  money,  but  failed 
to  loan  it.  This  court  held  that  he  and  his  sureties 
on  his  official  bond  were  liable  for  the  money,  be- 
cause it  did  not  appear  that  he  had  done  any  net  as 
receiver:  Waters  v.  CarroUj  9  Yer.,  102.  It  was 
said  by  Judge  Reese,  in  delivering  the  opinion  of  the 
court,  that  in  England  a  receiver  is  an  indifferent 
third  person  appointed  by  the  court  to  receive  the 
rents  of  lands  pending  litigation,  who  is  usually  se- 
lected by  the  master,  before  whom  he  passes  his 
accounts,  and  is  ordinarily  required  to  give  security. 
"  In  the  constitution  of  our  courts  of  chancery,*'  he 
said,  "  we  have  united  the  office  and  duties  of  mas- 
ter, so  far  as  they  exist  under  our  system,  with  those 
of  clerk ;  but  no  statute  has  been  passed  to  annex 
the  office  and  duties  of  receiver  to  those  of  clerk  and 
master."  He  then  notices  the  existence  of  a  practice 
in   our    chancery  courts    of   sometimes    appointing    the 
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•clerk  and  master  a  receiver  in  those  cases  in  which 
it  was  supposed  the  latter  office  would  least  interfere 
with  the  proper  discharge  of  his  other  duties,  owing 
to  the  limited  number  of  persons  qualified  to  act  as 
receivers,  and  ^suggested  the  advisability  of  discontin- 
uing the  practice. 

The  practice  was,  however,  not  discontinued,  and 
•the  Legislature  afterwards  passed  the  act  of  1849,  ch* 
160.  By  the  .  first  section  of  this  Act,  the  clerks  of 
the  circuit,  chancery  and  supreme  courts  and  their 
sureties  upon  the  bond  given  under  the  act  of  1794, 
were  made  liable  under  the  bond  for  all  money  that 
may  come  into  their  hands  by  virtue  of  their  appoint- 
ment by  the  court  as  special  commissioners  to  sell 
property,  or  as  receivers.  The  second  section  made 
it  the  duty  of  the  judges  of  those  courts  to  require 
the  clerk  to  execute  a  bond  in  such  sum  as  the  judge 
may  deem  sufficient,  conditioned  for  the  fiiithful  ac- 
counting for  and  paying  over  of  all  such  sums  as 
may  come  into  their  hands  as  such  special  commis- 
sioners. In  WiUiama  v.  JSoKmian,  3  Head,  679,  the 
liability  of  a  clerk  of  the  circuit  court  was  consid- 
ered, who  had  given  bond  as  required  by  the  second 
section  of  the  act,  and  who  had  sold  property  by 
order  of  the  court  and  retained  and  collected  the 
notes  after  he  went,  out  of  office.  The  court  held 
that  the  act  did  in  some  sense  annex  the  office  of 
special  commissioner  and  receiver  to  that  of  clerk, 
but  not  so  as  to  merge  the  former  in  the  latter,  and 
>that  the  duifation  of  the  appointment  of  special  com- 
missioner   not    being    limited    by   law,    it    might    con«> 
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t»nue  beyond  the  term  of  the  office  of  <Aexk  if  ft' 
BHooesBor  be  not  appointed  by  the  eoort.  The  eierk 
and  his  sureties  were  tkerefore  held  liable  upon  the 
bond  as  cotttnissioner,  for  the  money  oolleoted.  The 
oorrectaess  of  this  ruling  is  reoogniced  in  Sort&n  r. 
Cope,  6  Lea,  155,  159^  and  YoaJUey  v.  ^fng,  10  Lea,. 
67,   78. 

The  act  of  1852,  oh.  164,  requited  all  xderks  of 
court  to  give  a  special  bond  to  faithfully  account 
for  and  pay  over  as  the  law  directs  all  money  which 
may  come  to  their  hands  by  the  sale  of  property 
under  orders  of  the  court.  By  section  3,  the  court 
might  declare  the  office  vacant  if  the  clerk  refused 
to  give  the  bond.  In  the  Staie  em  rel.  v.  Blakemore, 
7  Heis.,  688,  654,  the  learned  Judge  who  delivers- 
the  opinion  of  the  majority  of  the  court,  says  that 
the  office  of  commissioDer  is  by  this  act  made  a  part 
of  the  office  of  clerk,  but  the  requirement  ^f  a  spe- 
cial bond  must  be  taken  as  a  merger  of  all  liability 
under  the  bond  of  office  for  his  duties  as  commis-* 
sioner  into  the  new  bond.  And  yet,  curiously  enough, 
he  held  the  clerk  and  his  sureties  liable  on  his  bond 
of  office,  which  covenanted  for  the  faithful  discharge 
of  his  duties  as  clerk  and  master,  ^^for  the  proceeds 
of  sales  made  by  his  predecessor  which  fell  into  his 
hands  upon  succeeding  to  the  office,  and  for  all  moneys 
that  came  into  his  hands  otherwise  than  by  sales 
made  by  him,  and  for  any  moneys  which,  though 
they  came  into  his  hands  as  commissioner,  were  nev- 
^ertheless   retained   under  the  orders  of    the  court,   and. 
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•oonverted  iato  a  trust  fund,  and  wbioh  ke  failed  to 
acooant  for/'  The  bond  executed  In  this*  case  as  a 
oommiseioaer  was  conditioned  ''to  well  and  truly  pay 
4>ver  and  aeoount  for  all  moneys  that  shall  or  may 
come  to  his  hands  upon  sales  of  property  made  by 
him  under  the  orders  and  decrees  of  said  chancery 
eoutt.^'  The  limitation  of  the  liability  to  the  pro- 
ceeds of  such  sales  as  were  made  by  the  clerk  him/- 
self  compelled  the  court,  if  it  would  not  leave  suit- 
ors without  redress,  to  include  every  other  liability^ 
under  the  bond  of  office.  This  might  well  have  beeik 
under  the  first  section  of  the  act  of  1849,  the  clerk 
iiairing  failed  to  give  a  proper  commissioner's  bond,, 
but  the  leajrned  judge  considei«6  that  act  repealed  by 
the  act  of  1852.  The  rationale  of  the  decision  is 
left  in  grave  doubt.  The  real  question  in  the  case^ 
which  overshadowed  every  othet)  and  qpon  which  tbe^ 
judges  di£fered,  was  whether  the  sureties  could  claim 
credit  for  the  payments  made  by  one  of  them,  the 
fitther  of  the  clerk,  without  special  reference  to  the 
bond. 

The  Code  provides,  section  320,  that  each  court 
shall  have  a  clerk  ''  whose  duty  it  is  to  attend  the 
court,  and  perform  all  clerical  functions  thereof  By 
section  326  every  clerk  is  required  to  give  bond  "  for 
the  safekeeping  of  the  records,  and  for  the  faithful 
discharge  of  the  duties  of  his  office;''  and  by  sec- 
tion 337,  also  a  bond  ^'to  account  for  and  pay  over 
fUl  moneys  arising  from  taxes  on  suits,  fines  and  for- 
feitures;" and  by  section  328,  a  bond  also  ''to  cover 
pfoperty   or    funds   which    may,   at  any   time,   come   to- 
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the  band  of  such  clerks  as  special  oommUsioners  or 
receivers  hj  appointment  of  the  court,  or  any  jndge 
thereof."  By  section  329^  it  is  provided  that  in  the 
absence  of  such  special  bond  the  clerk  and  his  sure- 
ties will  be  liable  on  the  regular  official  bond  for  all 
property  or  money  with  which  such  clerk  may  be 
properly  chargeable  as  special  commissioner  or  receiver^ 
and  the  failure  to  execute  a  special  bond  shall  not 
subject  the  clerk  to  any  {lenalty.  By  section  330 
the  court  is  authorized  to  require  special  bonds  to  meet 
particular  exigencies.  Section  335  is:  ^'The  official 
bonds  of  clerks,  executed  under  the  provisions  of  the 
Code,  are  obligatory  on  the  principal  and  sureties  for 
every  wrongful  act  or  failure  of  duty  in  his  official 
capacity,  whether  the  act  or  duty  is  embraced  in  the 
condition  of  the  bond  or  not,  or  grows  out  of  a  law 
passed  subsequently  to  its  execution.'^  See  also  sec- 
tions 771  et  seq.j  for  other  provisions  regulating  the 
obligation  of  official  bonds.  Section  805  is :  ^^  In 
all  cases  in  which  it  is  not  otherwise  expressly  pro- 
vided, when  any  office  is  vacated,  all  books,  papers, 
property  and  money  belonging  or  appertaining  to  such 
office,  shall,  on  demand,  be  delivered  over  to  the 
qualified  successor."  The  subsequent  sections  provide 
a  summary  remedy  for  enforcing  such  delivery.  These 
provisions,  it  will  be  noticed,  are  applicable  to  all 
clerks   of   court. 

These  provisions  plainly  show  a  legislative  intent 
that  clerks  of  court,  in  addition  to  what  the  Code, 
sec.  320,  denominates  the  ^^ clerical  functions"  of  the 
office,    may   be    appointed    to    perform,    aird    may  per- 
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form  the  daties  of  a  special  commissioner  or  receiver. 
They  also  provide  for  the  protection  of  suitors  who 
may  be  aggrieved  by  the  action  of  the  clerk  in  any 
of  these  capacities.  They  further  show  that  these 
latter  duties  should  be  so  far  annexed  to  the  office 
as  (o  pass  to  the  successor  in  office,  for  the  obvious 
reason  that  the  suitors  might  look  to  the  office,  and 
not  be  compelled  to  follow  the  individual  after  his 
term  has  expired.  In  all  of  our  cases  subsequent  to 
the  Code,  and  cited  above,  it  has  been  tnken  for 
granted  that  the  successor  in  office,  whether  the  clerk 
liiiiiself  or  a  third  person,  and  his  sureties  would  be 
liable  for  moneys  received  from  the  predecessor.  I 
was  of  opinion  in  the  first  of  these  cases,  Bowen '  y. 
EeanSf  1  Lea,  107,  that  the  sureties  of  the  clerk  on 
his  first  bond,  who  is  his  own  successor,  would  be 
liable  for  funds  received  as  commissioner  or  receiver, 
I  until   the   court   took   some   action   to   transfer   the  duty 

U)  the  successor.  But  a  majority  of  my  brother 
judges  thought  that  the  liability  of  the  successor  would 
follow  of  course  unless  the  default  was  shown  to  have 
been  committed  before  the  second  appointment,  the 
presumption  being  that  the  officer  has  done  his  duty. 
And  the  court  has  held  that  in  order  to  render  the 
«uretvBS  liable  on  the  bond  as  special  commissioner,  it 
is  not  necessary  that  the  clerk  should  be  appointed 
or  styled  special  commissioner.  It  is  enough  that  the 
<!lcrk  was  ordered  to  perform  the  duties,  and  that  the 
Kluties  were  not  those  pertaining  to  the  office  of  clerk 
proper.  The  law  would  refer  the  acts  to  the  office 
whose  duties  require  their  performance :    Bowen -v,  Evans, 
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.1    Lea,   107;    Bv/wd  v.  Cox,  3  Lqa,   518.      And  all 
the  cases  deoided    under    the    Code    take    for  granted 
that  the  successor  in  office  would    receive  funds  from 
bis    predecessor    in    the    character   jn    which    the    pre- 
decessor   lield     them.       [t    must  ^.be    so  ^on    principle^ 
for  otherwise  he  would    have   no    authority  to    receive 
the   funds    at'  ftll.       He  takes  necessarily '  as    successor 
in   function    and    o£Kce.      And,    as    said  in  Birfcrd^  v. 
CoXf  where    money  or    property    comes    to    the    hand& 
of   the    incumbent,    by   virtue   of  his    official    position, 
otherwise  than  as    comixfRsianer    or  receiver,   his  sure- 
ties on   his  bond  as  clerk   would   be  liable. 

AH  of  the  funds  in  controversy  were  derived  from* 
sales  of  property,  without  .any  trust  being  attached 
to  them  by  any  order  of  court.  They  were  there- 
fore held  by  Cole  as  special  commissioner.  They  fell 
within  the  condition  of  the  bond  given  as  B|)ecial 
commissioner  and  receiver,  and  must  be  charged  to 
the  sureties  accordingly. 

One  other  exception  of  the  sureties  is  to  that 
part  of  the  report  of  the  Referees  which  finds  that 
the  decree  below  on  the  office  bond,  which  was  for 
the  full  penalty,  should  bear  interest.  But  this  court^ 
upon  the  affirmance  of  a  money  decree  in  an  equity 
cause,  has  always  allowed  interest  thereon:  Trainer  v» 
8hein,  10  Yer.,  369.  And  it  is  now  so  provided  by 
statute,  Code,  sec.  3165.  The  interest  im  on  the  de- 
cree and  not  on  the  penalty.  And  it  can  make  no 
difference  which  party  appeals,  the  inie.rest  being  an 
incident   to   the   affirmance. 

The  complainant  has  excepted   to   the  report  of  the- 
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Beferees  that  it  gives  a  (^reference  to  the  sareties 
under  the  assigniiieiit  made, by  Cole  ef  his  fees.  Bui 
the  assigtimeDt  id  primarily  for  their  indemnity,  and 
the  sureties  are  therefoi^  entitled   to  the  preference. 

The  exoeptions  to   the  report  of    the   Referees   wifl 
be  dieallowed,  the    chaneellor's  decree    modified   in  ac* 
oordanoe  with   the   report  and   this  opinion  >  and  a  de- 
cree entered  accordingly^  with    the  coste  of   the  cause  « 
aglkinst  the  defendant. 

Fbee^ian,  J.^  delivered  the  following  dissenting  opin- 
ion: 

By  Code,  section  326,  every  clerk  of  the  court,  be* 
fore  entering  upon  the  duties  of  his  office  fahall  enter 
into  bond,  with  sufficient  surety  to  the  satis&ction  of 
his  court,  iii  the  sum  of  $10,000,  payable  to  the  State, 
and  conditioned  for  the  safe-keeping  of  the  records, 
and  for  the  faithful  discharge  of  the  duties  of  his  office. 
This  is  imperative,  as  well  as  the  bond  required  by 
the  next  section,  as  to  taxes  on  suits,  fines  and  for- 
^itnres.  Section  828  is  not  so,  however,  but  is:  ''The 
several  courts  may  also  require  their  clerks  to  give 
bond,  with  surety,  in  such  sum  as  the  court  may 
•deem  sufficient,  to  cover  property  or  funds  which  may 
at  any  time  come  to  the  hands  of  such  clerks,  as 
special  commissioners  or  receivers  by  appointment  of 
the  court  or  any  judge  thereof.'^  Section  329 :  ''  The 
frilare  of  any  clerk  to  execute  the  special  bond  pro- 
vided for  in  the  last  section  shall  not  subject  him  to 
tXKf  penalty,   but  the  court  may  confide  the   particular 
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business  to  such  other  person  as  will  give  the  required 
security^  and  in  the  absence  of  such  bond  the  clerk 
and  his  sureties  will  be  liable  on  the  regular  official 
bond  for  all  property  and  money,  with  which  such 
clefk  may  be  properly  chargeable,  as  special  commis- 
sioner or  receiver/'  By  section  330,  the  court  is  au- 
thorized ^Uo  require  special  bonds  to  meet  particular 
exigences  and  in  a  suitable  penalty,  whenever  in  ita 
judgment,  the  interest  of  suitors  renders  it  necessary,, 
subject  to  the  provision  of  the  last  preceding  section." 
That  is,  if  no  special  bond  is  given,  the  liability  shall 
be   on   ordinary   official   bond. 

In  this  case  considerable  sums  of  money  were  re* 
ceived  by  Cole  as  clerk  from  the  two  former  clerks,. 
Alston  and:  Stewart,  which  had  been  received  by  them 
as  commissioners  for  sale  of  land,  or  as  clerks,  acting* 
in  this  capacity.  A  larger  sum  was  in  his  hands  at 
his  reappointment,  received  by  himself  from  like  sources- 
during  his  previous  term,  and  upwards  of  $6,000  was 
collected  by  him  during  his  second  term  oni  sales  made 
during  former  term.  It  may  be  assumed  there  wa» 
no  default  as  t6  this  during  the  former  term,  and  it 
so  remained  in  his  hands  until  after  his  reappointment 
succeeding  himself,  and  is  the  same  so  far  as  the  ques- 
tion for  decision  is  concerned,  as  if  he  has  succeeded 
another  and   different   party. 

The  question  is,  whether  these  funds  thus  coming^ 
to  his  hands,  and  not  the  result  of  sales  made  by  him 
after  the  new  term  commenced,  shall  be  chargeable  on 
the  general  clerk's  bond,  or  on  the  new  bond  given 
by  him  as  special  commissioner,  required  by  section  328  ? 
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I  think   these    funds    are   to  be  charged    under   the 
general  official  bond,  and  cannot  be  charged  against  the 
parties  to  the    second,   or  special   commissioner's    bond. 
The   fact   that  the  office  bond   is  only  for  $10,000,  and 
the  commissioner's   bond   for   $30,000,   I   think    has  no 
bearing  on   the   solution   of   this  question.       The   court 
has  ample   power  to  protect  suitors  if  deemed  necessary,, 
under    section    330,    as    to    all    funds   coming  into   his 
hands   as   these  funds  came.       If   such  bond  had   been 
taken,  that  is  a  special   one   for  moneys  received   fronv 
predecessors,   then   there  could  be  no  question  the  sure- 
ties on   the   commissioner's   bond   would    not  have  been 
also   liable    on    their    bond.       But   it   is  expressly   pro- 
vided by  the  last  clause  of  section  330,  such   a  bond 
as  is   authorized,   shall   be  '^subject   to   the   provison  of 
the  last   preceding    section."       This  evidently    can   only 
refer   to  the   provision   following   the  one  providing  that 
a  failure   to    execute  a  commissioner's   bond,    shall    not 
make   a   forfeiture   of  office,   and   the  court  may  confide 
the  particular  business,   that  is   sales,  or  either  as  com- 
missioner   or    receiver,    to    any   other   person,  who   wiU^ 
give  the   bond,   and    then   adds:     '^And   Jn   the   absence 
of  such   special  bond,    the    clerk   and    his   sureties   will 
be  liable  on   the  regular  official   bond   for  all   property 
or  money    with    which    such    clerk     may    be    properly 
chargeable  as  special  commissioner  or   receiver." 

This  means  in  case  he  shall  act  as  such  commis- 
sioner or  receiver,  and  funds  come  to  his  hands,  no 
special  bond  having  been  'given,  then  he  and  sureties 
will  be  liable  for  such  funds  on  general  bond;  so  it 
follows  in  case  of  failure  to  exact  a 'special  bond,  under 
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flection  330  this  provision  comes  into  play,  and  the 
general  bond  covers  it.  I  can  see  no  other  meaning 
•or  application  to  this  clause,  I  think  the  same  resnlt 
woald  follow  from  our  decisions,  however,  and  this, 
only  a  declaration  in  plain  terms,  of  what  was  the  law. 

I  have  carefully  examined  all  our  cases  cited  by 
my  brother,  Cooper,  and  while  they  do  hold  the  pay* 
ment  of  the  iunds  in  the  hands  of  a  predecessor  into 
the  hands  of  his  successor,  will  discharge  the  sureties, 
and  that  if  the  funds  are  in  the  hands  of  the  clerk, 
and  he  is  his  own  successor,  no  default  having  oc- 
curred, the  sureties  for  the  second  term  are  liable  for 
such  funds, '  still  none  of  them  have  undertaken  to  fix 
this  liability  in  cases  of  funds  in  his  hands  as  com- 
missioner, on  the  second  commissioner's  bond,  in  prefer- 
ence to  the  general  official  bond.  In  fiict,  I  think 
the  principle  announced,  and  the  theory  on  which  the 
cases  go,  require  a  different  holding.  In  none  of  the 
cases  cited   was  this  question   made. 

The  old  case  of  WaierB  v.  GarroU,  9  Yer.,  102, 
held  that  the  sureties  were  liable  for  funds  received 
hj  the  clerk  from  a  former  receiver,  he  having  him- 
self been  appointed  receiver,  and ,  ordered  to  loan  the 
money  out.  It  was  held  to  be  in  his  hands  as  clerk, 
because  he  had  done  no  act  in  obedience  to  the  order, 
and  had  assumed  no  control  over  it  as  receiver.  The 
theory  of  this  holding  iS)  that  the  duties  of  clerk  and 
receiver  are  distinct,  and  farther,  that  where  money  is 
paid  over  by  a  receiver  to  a  clerk,  he  receives  and 
holds  it  as  clerk,  until  he  takes  it  under  an  order  of 
court  in  a  different  capacity. 


APRIL  TERM,  1884.  386 

The  State  v.  Cole.  • 

The  case  of   Williams  v.  JSotoman,  3  Head,  677,  held 
'that  a«  clerk   under  ar  bond   under  act  of  1849,  condi- 
tioned   ''to    well    and    faithfully   account    for  and   pay 
-over  all  sums  of  money  that  shall  come  to  his  hands 
•  as  special   commissioner,  etc.,  -  who  collected   the  money 
after  expiration  of   his  term  .of  office  was  responsible, 
'with   his  sureties   for  the  money/'      The  theory  of  this 
.opinion    contravenes,  as    I    think,    definitely  the   view, 
that  sureties  on  a  second   bond  as  commissioner,  would 
be  liable  to  the  execution  of  the  sureties  on  the  general 
bond,   if    the    money   had    been  paid   over  to  his  sue- 
^  cesser.      It  is,  that    the    special    commissioner  acts  in 
any  case,  not  as  clerk  but   by  virtue  of   his  appoint- 
'ment  to  make  the  sale,  as  would    be    the    case   if  he 
were  to  act  as  receiver  of  property  or  funds  in  court^ 
or  to    be    brought    in.      Judge    McKinney  says,   page 
582,  as  to  the  office  of  commissioner,   ''its    duties   do 
not  appertain'  to  the  proper  functions  of   the  office  of 
•clerk.       The  duration  of  the  appointment  is  not  limited 
by  law.       This  is   left  to  the   discretion  of   the  court, 
according  to  the    exigencies  of   the    various   cases  that 
•may  arise.''      Again,  page   583,  as   to   whether   or   not 
'handing    the    notes    over   to  his  successor  would    have 
discharged    the    commissioner,   he  says  it  was  unneces- 
sary to   decide,   as   he  did   not  do  so,  but  he  adds,   "if 
he  had  done  so,  the    court    might  doubtless  have  ap- 
pointed  his  successor  to   have  finished   the  execution  of 
ihe  trust."       While   nothing   is  decided  on  the  question 
now  under  discussion,  what   is    said  goes  definitely  on 
the  theory   that   the  clerk  is   not   special    commissioner 

dn  any  case,    except    where    he    is    app6inted  as  such, 
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or  •where  he  is  appointed  by  the  court  to  perform  the 
daties  of  siich  a  commissioner^  without  being  in  terms 
named  6uch^  as  said  by  Judge  Cooper  in  Bvfmd  v. 
Cox,  3  Lea^  523.  It  is  enough  that  the  cleitk  and 
master  was  ordered  to  perform  the  duties^  and  that  the 
duties  were  not  then  pertaining  to  the  office  of  derk 
and  master  proper.  "This  would  make  him,  as  to 
these   duties   special   commissioner   or   receiver.'^ 

Without  going  over  the  cases  cited,  Bowen  v.  Evans, 
1  Lea,  107 ;  Smalling  v.  King,  5  Lea,  dS5 ;  Yoakley  v. 
Kmgy  10  Lea,  67,  73,  it  suffices  for  this  argument, 
to  say,  while  it.  is  held  that  payment  to  successor, 
having  the  funds  in  hand  without  default,  makes  the 
sureties  on  clerk^s  bond  liable  for  these  funds,  the 
question  whether  this  liability  shall  be  fixed  on  the 
sureties  on  second  bond  as  commissioner,  over  the 
sureties  on  the  general  official  bond,  is  not  raised,  dis- 
cussed  or  decided.  By  Code,  section  805,  it  is  now 
provided  in  all  cases  where  an  office  is  vacated,  "all 
books  and  papers,  property  and  money  belonging  or 
appertaining  to  the  office,  shall  be  handed  over  to  the 
qualified  successor."  I  concede  too,  that  if  the  suc- 
cessor receive  it  in  the  capacity  of  commissioner,  than 
by  virtue  of  section  ^71,  et  seq.,  the  bond  would  cover  it. 
But  the  question  is,  does  he  receive  this  money  as  com- 
missioner under  the  fair  construction  of  the  Code,  or  in 
accord  with  the  whole  theory  of  the  question  as  found  in 
our  decisions?  I  think  not,  but  that  he  receives  the 
money  virtute  officio,  by  virtue  of  his  official  position, 
which  is  that  of  clerk.  To  this  office  is  added,  by 
our   law,  a   bond   to   be   given  as  such  officer,  to  cover 
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all  acts  as  special  commissioner  or  receiver,  that  he  may 
be  ordered  or  called  on  to  perform  during  his  terra  of 
office.  .  But  an  appointment  by  the  court  or  an  order 
to  perform  the  function  of  commissioner  or  receiver^ 
QT  the  actual  performance  of  these  duties,  is  abso- 
lutely necessary  to  create  the  liability.  In  case  no 
such  order,  or  the  receipt  of  the  money  is  not  while 
acting  in  such  capacity  under  such  an  order,  then  it 
is  received  by  him  sus  clerk,  and  the  liability  is  solely 
on  his  general  •bond,  unless  a  spec!  il  bond  has  been 
taken  under  section  330.  This  is  in  accord  with  all 
our  cases,  from  the  9th  Yerger  case  down  to  the 
present,    and    contravenes   none  of    them. 

The  case  of  Waters  v.  Carroll  presents  the  point 
clearly,  lor  there  the  clerk  received  the  money  from 
a  former  receiver,  and  was  by  the  court  appointed 
receiver  to  loan  out  the  fund.  H'i  failed  to  loan 
it,  and  his  sureties  as  clerk  were  held  liable  because 
he  did  no  act  under  the  appointment  as  receiver.  So 
in  this  case,  he  receives  the  money,  or  it  may  be 
property,  as  clerk  by  law,  by  virtue  of  his  appoint- 
ment or  election  to  his  office,  and  holds  it  in  that 
capacity,  until  he  is  directed  to  do  some  act  in  the 
other  capacity  of  commissioner  or  receiver,  or  does 
such  an  act,  and  then  all  such  acts  are  covered  by 
the  commissioner's  bond.  The  opposite  conclusion  can 
only  be  reached  by  "holding  that  he  becomes  an  offi- 
cial commissioner  and  receiver  for  the  terra  of  his 
office,  by  virtue  of  appointment  as  clerk  or  clerk  and 
master;  and  this  is  rebutted  by  all  the  provisions 
cited.       The     language   of    section    328    is    not    inipera- 
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tive  that  such  a  bond  shnll  be  taken^  and  in  connec- 
tion with  Section  329^  leaves  it  clearly  discretionary 
with  the  court  whether  it  shall  be  done  at  all.  That 
section  provides  for  the  appointment  of  any  other 
party  to  perform  these  duties,  thus  indicating  the  bond 
is  for  acts  to   be   performed  in   the  future.  .' 

Suppose  the  clerk  had  given  no  special  commis- 
sioner's bond,  and  the  money  had  been  paid  over  by 
Stewart  and  Alston  to  hini,  would  he  not  have  re- 
•ceived  it  as  clerk,  and  been  liable  on  'general  bond? 
No  one  could  doubt  this.  It  is  equally  clear  under 
section  805,  as  clerk  he  was  entitled  to  demand  and 
receive  it,  and  as  he  could  be  clerk  without  a  com- 
missioner's bond  at  all,  it  follows  that  by  law.  the 
one  party  was  bound  to  pay,  and  the  other  entitled 
to  receive  as  clerk.  It  might  be  he  could  not  have 
received  it  as  '  commissioner,  because  it  may  be,  an- 
other may  have  been  appointed  to  perform  that  func- 
tion  in   that   office. 

This  theory  is  further  supported  by  the  language 
of  section  328,  that  the  bond  shall  be  taken  ''to 
cover  property  or  funds  which  may  at  any  time  come 
to  the  hands  of  such  clerk  as  special  commissioner 
or  receiver,  by  appoirdmeni  of  the  court  or  any  judge 
thereof.  If  the  statute  had  stopped  at  the  words 
-''come  to  the  hands  of  the  clerk  as  special  commis- 
sioner," etc.,  it  might  have  served  better  to  have  sup- 
ported the  conclusion  sought  to  be  maintained,  but 
when  it  is  added  ''as  special  commissioner  or  receiver 
by  appoiTUmerd  of  the  court,  it  is  seen  the  liability 
-does  not  Jattach   by   reason  of   his    office  only,   but  to 
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raioe  it  there  most  be  a  special  appointment  by  the 
courts  in  the  sense  of  our  decisions,  and  then  all 
moneys  or  properties  received  under  such  special  ap- 
pointment^  either  as  commissioner  or  receiver,  are  cov* 
vered   by   the,  bond   required. 

In   accord    with    this    theory,    it   was    held    in    the 
case    of.  Tanner  v.  Dancy^  4   Heis.,   488-1-6,    that  on 
failure   to    pay  over    funds    in   his    hands    to   the  sue* 
cesser,    the    former    clerk    was    liable   to  judgment  on 
motion,   or  even   by  the  action  of  the  court  alone,  the 
judgment  to   be   in   the  name  of  the  clerk  and  master.. 
Judge  Nicholson,   in   delivering   the  opinion,   says,  page 
485 :     "  The  object  of   the    proceeding  is    to   have   the 
funds  which    the   former    clerk    and    master   was  with- 
holding   from    the    office,    pai(!     into    the  office   where 
they    belonged.      It  was  therefore    proper  to   enter  up 
judgment  in   the   name   of   the    clerk    and    master  wh> 
was  the  rightful   custodian   of   the   funds.''      This    was 
a  case  where  the  fund   was  in  the  hands  of  the  former 
clerk    as    commissioner,   it   being  proceeds  of  a  sale  of 
land   ordered   to   be  sold    by   the  court. 

For  these  reasons,  I  think,  all  funds  not  derived 
from  sales,  or  from  some  act  performed  under  appoint- 
ment of  the  court,  or  in  performance  of  duties  of  com- 
missioners during  the  official  term,  are  covered  by  the 
official  bond,  or  may  be  covered  by  a  special  bond 
under  section  330,  but  can  never  be  held  to  be  cov- 
ered by  the  special  commissioner's  bond  under  the 
facts  in  this  case.  It  may  turn  out  a  hardship  in 
this  particular  case,  but  in  general  the  bonds  will  be 
found  sufficient — at  any  rate  the  law  gives  ample  means 
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of  securing  all  parties  under  section  330,  and  if  more 
is  required,  it  is  for  the  Legislature  to  apply  the 
remedy,  not  this  court. 

The  principle  of  this  opinion  excludes  the  $7,000 
and  upwards  item,  the  first  in  the  account,  where 
the  money  had  been  collected  during  the  first  term, 
inrith  the  other  items  received  from  Stewart  and  Alston. 

It  does  not  exclude  the  last  item  of  upwards  of 
^6,000,  where  the  sales  had  been  made  before  reap- 
pointment, but  money  collected  afterwards.  This  act 
•of  collection  of  sale  money  is  the  act  of  a  special 
•commissioner,  and  may  well  be  referred  to  that  char- 
acter, he  collecting  it  necessarily  either  in  such  ca- 
pacity, and  probably  under  decrees  of  the  court  in 
most  cases.  It  is  like  the  case  in  9th  Yerger,  where 
-clerk  was  ordered  to  loan  out  the  money  as  receiver. 
If  he  had  done  any  act  under  that  order  he  would 
liave  been  responsible  on  his  bond  an  receiver,  and 
not  as  cierk:'  He  could  not  in  my  judgment  receive 
money  from  a  former  clerk  or  term  except  in  his 
•character  of  clerk,  and  this  is  either  covered  by  his 
^neial  bond,  or  may  be  by  a  special  bond  under 
section   330. 
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Eugenie  Sautelle  v.  Louisa  Carlisle  d  oL 

m 
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1.  Estoppel.    Married  women  cmd  minors.    Femes  covert  and  minors  can- 

not be  estopped  by  refusing  to  abide  by  a  void  agreement  which  none 
of  them  were  competent  to  make,  there  being  no  fraud  or  deceit ; 
mere  acqniesence,  under  disability,  cannot  a£fect  them. 

2.  Statute  of  LuaTiiTiON.    Bemmndermen.    Seven  years  is  required  to 

complete  the  bar  of  the .  statute  against  remaindermen,  after  the 
termination  of  the  life  estate,  even  when  the  adverse  occupant  is 
claiming  the  fee  pending  the  life  estate. 

3.  Von)  Sales.    Betum  of  purehaee  money.     Purchase  money  received 

upon  a  void  sale  of  land  is  treated  as  an  equity  attaching  to  the 
land,  and  a  subsequent  purchaser,  with  notice,  takes  it  subject 
thereto. 


FROM   SHELBY. 


Appeal  from  the   Chancery   Court  at  Memphis.     W. 
IV.  McDowell,  Ch. 

D.  M.  Scales,  W.   M.  Randolph  and    Smith  & 
"Collier  for  complainants. 

ft 

C.  F.  Vance,  H.  Cbapt,  I.  G.  Harris   and  E. 
W.  Betts  for  defendants. 

Cooke,   Sp.   J.,  delivered  the  opinion  of  the  court. 

Charles  E.   Rienhardt  died  testate  in  Shelbj  county, 

^in  1847.      He  left  surviving  him  a   widow   and   eight 

-children — seven  daughters  and  a  son,  whose  names  were 

as  follows,  four  of  said   daughters   being   then   married, 

io-wit:     Susan  A.  Wills  (now  Vaughn),  Martha  Horsely, 
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Harriet  C.  Wray,  Mary  A.  Kerr  and  Margaret  L,,  who- 
afterwards   married  one   Miller^   Bebeoca   L.^   who  after-  ^ 
wards  married   McMillan^  and    Eugenie  L.^   who   after- 
wards  married  one  Sautelle.      The  Idst  three  then  being 
minors. 

By  the   first  clause  of  his   will  he  provided  for  the 
payment  of  his  debts^   etc.      The  second  clause  was  as 
follows:     ^^I   give  and   bequeath  all   my  real    and    per- 
sonal  property  of  which   I   am   possessed^   to   my   wife, 
except  as    hereinafter    specified,  so    long  as  she   lives."' 
He   then,   by  subsequent    clauses,  gave   to   two    of    his 
daughters,    Mrs.    Wills    and   Mrs.   Horsely,   eight   hun- 
dred  dollars  each,   which   he  states    they   had   received. 
He  gave  to   Mrs.   Wray  a   negro  girl,  by  name,  valued' 
at  $400.      To    Mrs.    Kerr    he    gave  a  farm    on   Wolf 
river,  she  to   pay  to  his  estate  $400.       And  to  his  son,. 
James  O.  Rienhardt,  his  medical  books,  drugs  and  med- 
icines,  and   a'  horse,   saddle  and   bridle.      And   then   by- 
the   eighth   clause  provided  as  follows:     "It  is  my  wish 
that  ray  daughters    who    are    single    remain    with    my 
wife,   and   should  they   marry,   that  my  wife  assist  them 
at  discretion,   keeping  an    account    of   the    same;    and* 
that  after   her    death,   my   daughter,  Harriet   C.   Wray, 
be   made    equal    to    Susan    A.    Wills    and    Martha   A*. 
Horsely  and   Mary   A.   Kerr,  that   i^,  to  the  amount  of 
$800     with     what     she     has     received ;     and     that     my 
daughters,    Margaret    L.,    Rebecca   L.   and   Eugenie   L.. 
Rienhardt,   be   made  equal  also  in   the   said   amount   of 
$800.       Afler    which    an    equal    distribution    be     made 
amongst  my   daughters  of  the   balance,   except  $200   to- 
James  O.   Rienhardt.'' 
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He  appointed  his  wife  executrix  of  his  will,  who  soon 
aft^r  his  death  proved  the  jsatne  and  qualified  as  such*. 
The  debts  of  the  estate  seem  to  have  all  been  paid. 
The  widow  died  in  August,  1870,  and  at  her .  death 
there  remained  of  the  property  of  which  the  testator 
died  siezed  and  possessed,  a  lot  or  parcel  of  ground 
containing  about  two  acres,  in  the  city  of  Memphis, 
extending,  of  a  specified  width,  from  Poplar  to  Adams^ 
street. 

The  original  bills  in  these  causes  were  filed  to  have 
a  construction  of  the  will  and  the  estate  administered 
and  distributed  according  to  its  provisions,  so  iar  a& 
the  same  had  nob  been  done.  The  chanoellor  was  of 
opinion,  and  so  decreed,  that  the  widow  took  a  life 
estate  in  the  property,  under  the  will,  and  the  daughters- 
each  an  equal,  transmissible  interest  in  remainder,  sub- 
ject to  the  specific  legacies  charged  upon  it.  The 
Referees  have  so  reported,  and  we  think  correctly,  and 
that  the  authorities  which  they  cite  fully  sustain  thi& 
branch   of  their   report. 

Soon  after  the  death  of  the  testator  and  qualifica- 
tion of  the  executrix,  by  an  agreement  between  her 
and  all  the  daughters,  except  Mrs.  Miller  and  Wray^ 
and  wife,  Wray  agreed  to  take  a  certain  specified 
portion  of  ^aid  lot,  fronting  on  Adams  street,  in  lieu 
of  the  legacy  of  $400  which  Mrs.  Wray  was  to  re- 
ceive at  the  death  of  the  widow.  This  part  of  the 
lot  was  unimproved,  had  been  a  brick-yard,  and  was 
in  holes  and  ponds  of  water,  required  a  considerable 
expenditure  to  prepare  it  for  improvement,  and  was. 
worth  at  the  time  about  $400.       In   pursuance  of  this. 
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agreement;  Wray  and  wife  took  possession  of  that  por- 
i;ion  of  the  lot,  enclosed  it  with  a  fence,  and  aboat 
1850  built  a  residence  and  other  improvements  upon 
it,  and  have  continuously  held  and  occupied  it  and 
claimed  it  adversely  to  the  other  devisees  and  all  others 
to  the  present  time.  At  the  time  of  this  agreement 
all  of  these  daughters  who  were  entitled  in  remainder, 
after  the  termination  of  the  life  estate  of  the  widow, 
were  either  femes  covert  or  minors.  There  was  an 
attempt  to  reduce  this  agreement  to  writing,  and  a 
paper  containing  it  was  drawn  up  and  signed  by  the 
widow,  and  most,,  if  not  all  of  the  daughters,  except 
•one  (Mrs.  Miller),  but  was  never  either  acknowledged 
or  delivered,  and  has  been  lost.  In  1854,  the  widow, 
as  well  as  these  daughters,  became  dissatisfied  with  the 
arrangements  and  refused  to  perfect  or  deliver  the 
writing,  and  the  widow  instituted  an  action  of  eject- 
ment against  Wray  to  recover  possession  of  the  prop- 
erty, but   in   which  she   was  unsuccessful. 

In  1862,  the  widow  sold  and  conveyed  her  life 
-estate  in  the  property  to  Mrs.  Carlisle,  who  took  pos- 
session of  the  family  residence,  fronting  on  Poplar 
-street,   and   has   held   and   occupied   it  ever  since. 

In  1862  or  1863,  three  of  the  daughters,  Mrs.  Wills 
-{now  Mrs.  Vaughn),  Mrs.  Horsely  and  Mrs.  McMillan^ 
^Iso  conveyed  their  remainder  interests  to  Mrs.  Carlisle, 
and  there  is  no  controversy  now  as  to  her  right  to  these 
interests.  Mrs.  Kerr,  in  1 863  conveyed  jointly  with  her 
husband,  her  interest  to  Mrs.  Carlisle,  but  her  privy 
acknowledfi^ment  of  the  deed  was  defective,  and  the 
•deed   was   therefore  void.      She  repudiated  the  deed  and 
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lias  siDoe  died^  and  her  heirs  now  claim  her  interest 
in  the  estate.  Mrs.  Miller,  also  in  1863,  conveyed 
her  interest  jointly  with  her  husband,  to  Mrs.  Carlisle, 
i>ut  her  privy  acknowledgment  was  defective,  and  the 
^eed  therefore  void.  In  1866,  she  jointly  with  her 
husband,  sold  and  conveyed  the  same  interest  to  Wray, 
who  has  subsequently  conveyed  it  to  his  wife.  This 
last  conveyance  of  Mrs.  Miller  and  husband  to  Wray, 
was  pro|)erly  acknowledged  and  duly  registered.  The 
•consideration  paid  by  Mrs.  Carlisle  for  these  interests 
was  about  $3,000  of  Confederate  money  for  each,  and 
^he  has  filed  a  cross- bill  alleging  that  these  con- 
veyances to  her  were  void  for  want  of  sufficient  privy 
acknowledgment,  and  seeking  to  have  the  purchase 
money  paid  by  her  for  the  same  refunded,  and  a  lien 
upon   these  interests  for  the  same  declared  and  enforced. 

Mrs.  Miller,  who  has  been  made  a  respondent  in 
-all  the  cases,  has  failed  to  answer,  and  does  not  set 
'Up  or  claim  any  interest  in  the  lands  or  estate  of  the 
testator,  or  seek  any  relief  in  any  manner  whatever. 
Mrs.  Eugenie  Sautelle  died  never  having  in  any  man- 
ner attempted  to  dispose  of  her  interest  in  the  estate, 
her  heir  is  before  the  court  and  claims  her  one-seventh 
reversionary  interest  and  legacy  of  $800  under  the 
will,  and  which  is  not  contested,  under  the  construc- 
•tion  we  have  given  to  the  will,  except  as  to  that- 
portion   of  the   lot  claimed   by  Wray   and   wife. 

It  is  very  earnestly  insisted  by  Wray  and  wife 
that  all  of  the  daughters  of  the  testator,  except  Mrs. 
Miller,  who  has  conveyed  her  entire  interest  to  him 
as   al>ove    stated,    are    bound    by    said    verbal    contract 
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and  attempted  i^riting^  as  a  family  arrangement  and^ 
aettlement)  and  *  are  estopped  by  reason  thereof  and 
their  acquiescence,  and  permitting  Wray  to  possess 
and  improve  the  same  without  objection;  and  are  also 
bound    by   the  statute  of  limitations. 

The  chancellor   held   that   neither  of   these  positions 
was  tenable,   and    that  they,   or   their   heirs   or  assignSi. 
are  still   entitled    to    their    respective   interests    in    the 
entire  property,  j     The  Referees^^  however,  have  reported 
upon   this   branch   of   the   case,  that  they   are  estop{)edy 
by   reason   of  the   facts  and  circumstances  above  stated,, 
from   now   sotting  up  any  claim   to  that  portion   of  the 
lot   so   held   and   claimed   by   Wray  and   wife,  and  that 
their   right   to   the  same  has  been  thus  perfected.      We 
are    not    able    to    concur    in    this    pat*t  of   the   report. 
That    there    was    a    parol    agreement     that    Wray   and 
wife    were   to    have    this   part    of   the    lot,   in    lieu    of 
Mrs.   Wray.'s  J400   legacy,  and   which    was  concurred  in 
by   all   of  them,   except   Mrs.   Miller,   who    was  ubi^ent 
and    urged    u{k>u    Wray,   and    which   agreement   was   re- 
duced  to    writing,   ami    was   signed    by   the   widow    and 
most   of  the   daughters,    bur.  never   acknowledged  or  de- 
livered,  as    before    sfated,  -we    think    is   perfectly    clear.. 
But    that    it    was    not     binding     upon     any     of    these 
dauglirers,    even     if    it     had     been    delivered,    for    the 
reason    that    they    were   all    either    married    women    or 
minors,    is    equally    clear.       As    to    tl>e    widow,    Wray 
and   wife    have   had   the   benefit   of   it  during   the  con- 
tinuance  of  her   life  estate.       The   state  of  the   title   to 
the   property,   the   condition   of  the    parties,   and   of  the- 
property,    wa^  equally   as   well,   if  not    better,  known  to- 
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yfrajy  as  it  was  to  any  of  tlie  other  pftrties.  There 
18  not;  in  fact;  anj  pretence  that  there  -  was  actual 
fraud  or  deception  on  the  part  of  any  of  them;  or  that 
Wray  was  deceived  in  any  manner  whatever.  And 
the  only  real  grounds  of  estoppel  urged  is  the  faot 
ihat  they  refused  to  abide  by  a  void  agreement 
which  none  of  them  were  competent  to  make  and  that 
well   known   to   Wray  at  the  time. 

That  femes  covert  and  minors  cannot  be  estopped 
in  such  a  case^  except  for  fraud  or  deceit;  is  perfectly 
well  settled;  and  it  is  difficult  to  see  how  the  fact 
that  they  availed  themselves  of  a  long  established  and 
well  understood  provision  of  laW;  made  for  their  pro- 
tection; could  be  held  to  be  fraudulent.  And  their 
mere  acquiescence  under  disability  could  not  affect 
them. 

There  can  be  no  bar  of  the  statute  of  limitations; 
for  the  reason  that  the  life  estate  fell  in  August  11; 
1870;  and  the  bills  in  these  causes  were  filed  in  1874, 
and  it  is  worthy  of  remark  that  in  the  one  filed  by 
Wray  and  wife  they  do  not  set  up  any  claim  to  ex- 
clusive ownership  of  this  part  of  the  property.  That 
seven  years  is  required  to  complete  the  bar  of  the 
statute  against  remainder- men;  after  the  termination  of 
the  life  estate;  even  where  the  adverse  occupant  is 
claiming  the  fee  pending  the  life  estate  is  also  well 
settled.  The  chancellor's  decree  upon  this  branch  of 
the  case  was  therefore  correct;  and  the  exceptions  to 
this  part  of  the  report  of  the  Referees  must  be  sus- 
tained. TPhe  heirs  of  Mrs.  Kerr,  having  elected  to 
repudiate    her    deed     and     claim    her    interest    in    the 
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estate^  mui&t  stiuid  in  her  Bhoea  and  be  required  to  re- 
fund thq.  eonsiderations  which  ahe  secured  for  it,  and 
which   will   constitute  a   liefk   upon  aaid   interest. 

This  has  been  so  held,  both  by  the  chancellor  and 
the   Referees,   and   in  which   we  concur. 

As  to  the  elaim  of  Mrs.  Carlisle,  to  have  the 
purchase  money  paid  by  her  to  Mrs.  Miller,  declared 
a  lion  upon  the  interest  which  she  owned  at  the 
time,  now  in  tte  handa  of  Wray  and  wife,  her  subse- 
quent vendees,  presents  a  different  question  and  about 
which  we  have  had  «ome  doubt.  The  principle  upon 
whicli  married  women  have  been  required,  under  our 
decisions  to  refund  the  purchase  money  which  they 
have  received,  before  they  will  be  relieved  against  the 
consequences  of  void  conveyances  executed  by  them, 
seem?  to  have  been  generally,  if  not  always,  that 
they  were  askinpj  some  active  aid  or  interposition  of 
the  court.  And  as  it  would  be  inequitable  that  they 
should  be  restored  to  the  possession  with  which  they 
have  parted  without  restoring  the*  consideration  therefor 
received  by  them,  they  are.  required  to  do  equity  be- 
fore they  are  entitled  to  relief.  But  conveyances  exe- 
cuted by  married  women  although  joined  in  the  same 
by  their  husbands,  without  a  sufficient  privy  acknowl- 
edgement, as  required  by  the  statute,  are  absolutely 
void  as  to  them,  and  that  being  the  case  it  is  diffi- 
cult to  see  why  any  other  person  may  not  purchase 
from  them  just  the  same  as  though  the  former  convey- 
ance had  never  been  executed.  Yet  pui'chase  money- 
received  as  consideration  upon  a  void  sale  of  land  has 
been   treated   as   an   equity    attaching    to   the    land,   and 
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to  which  a  subsequent  purchaser  with  notice  takes  it 
sabject^'and  in  order  to  avoid  which,  it  was  held  in 
the  same  case,  a  plea  of  innocent  purchases  for  value 
without  notice  of  the  equity  must  be  formally  pleaded 
or  relied  upon  by  answer :  Rhea  v.  Allmm,  3 
Head,  176. 

In  this  case  no  such  defense  is  attempted;  but 
Wray  admits  in  his  depof^ition  that  he  did  know  of 
the  purchase  by  Mrs.  Carlisle  of  Mrs.  Miller's  inter- 
est before  he  purchased  it  himself.  In  accordance 
with  this  ruling  we  hold  that  Wray  did  take  the  in- 
terest of  Mrs.  Miller  subject  to  Mn-.  Carlisle's  equity 
to  have  her  purchiuse  money  restored  and  his  convey- 
ance to  his  wife  being  merely  voluntary  she  stands 
in  no  better  condition.  This  interest,  therefore,  is 
subject  to  a  lien  in  favor  of  Mrs.  Carlisle  for  the 
value  of  the  purchase  price  paid  by  her  to  Mrs.  Mil- 
ler for  the  same.  This  was  so  held  by  the  chancel- 
lor,  and    in  which  the  Referees   have   concurred. 

The  chancellor  decreed  that  the  administrator  of  one 
Kortrecht  had  a  lien  for  ?2G3  bid  by  him  at  a 
sheriff's  sale  in  1874  upon  the  interests  of  Mrs. 
Vaughn  and  Mrs.  Miller.  The  record  shows  they 
had  both  sold  their  interests  and  the  conveyances  duly 
registered  before  the  levy,  and  the  Referees  have  re- 
ported that  this  portion  of  the  chancellor's  decree  was 
erroneous  and  should  be  reversed,  and  that  Kortrecht's 
estate  is  not  entitled  to  anythinc:.  And  there  is  no 
exception  to  this  part  of  the  report,  and  which  will 
be  in  this  respect  confirmed.  The  report  of  the  Ref- 
erees   except    as    to    the    interest   of    Mrs.   Wray   in    a 
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lot  on  AdaifiB  street,  will  be  confirmed  and  the  chan- 
cellor's decree  will  be  modified  so  as  to  disallSw  the' 
item  of  9263  decreeol  in  favor  of  Kortrecht,  adminis- 
trator, and  in  all  other  respects  will  be  affirmed  and 
the  caase  remanded  to  the  chancery  court  to  be  pro- 
•needed  in  according  to  said  decree  with  this  modifica- 
tion above  specified. 

The  costs  of  this  court  will  be  paid  equally  by 
Mrs.  Carlisle  and  Wray  and  wife,  they  having  alone 
appealed,  and  the  costs  of  the  chancery  court  as  de- 
creed  by  the  chancellor. 


The  State  v.   Butler  et  al. 

1«  C!oNTRACT8,  LEQi8L4Tr7E.  2bxe8.  Under  the  GonBtitation  of  1834,  the 
Legislature  had  power  to  grant  to  incorporations  created  hj  it, 
either  partial  or  total  immunity  from  taxation  for  any  length  of 
time  it  deemed  proper. 

2.  €k)BPORA'nONS.  May  exercite  new  powers.  When,  The  State  may  au-> 
thorize  a  corporation  to  alter  its  original  enterprise  and  exercise  new 
franchises  to  any  extent  without  impairing  any  contract  with  the 
corporators.  The  effect  of  such  a  law  is  merely  permissive,  and 
takes  away  no  existing  power  and  affects  no  existing  right. 

-3.  Same.  SpecUd  promsion  <u  to  twoatum  of.  The  provision  in  an  act  of 
incorporation  that  the  company  '*  shall  pay  to  the  State  an  annual 
tax  of  one-half  of  one  per  cent  on  eaoh  share  of  the  capital  stock 
subscribed,  which  shall  be  in  lieu  of  all  other  taxes "  is  valid,  and 
relieves  the  corporation  from  all  other  taxes,  State  or  municipal. 
Under  this  provision  its  real  estate  necessary  for  the  transaction  of 
its  business,  is  not  subject  to  taxation. 


APRIL  TERM,  1884.  401 


The  State  v,  BuUer. 


A»  Same.  Chart/en  inviolable.  Neither  the  Legislature  nor  a  Constita- 
tional  Convention  has  the  power  to  violate  the  contract  hetween  the 
State  and  a  corporation  contained  in  the  charter  of  the  latter. 


FKOM    SHELBY. 


Appeal  from  the  Chancery  Court  at  Memphis.  W. 
"W.  McDowell,  Ch. 

MiNOB  Merbiwetheb,  W.  M.  Randolph  and  At- 
tobnet-Genebal   Lea  for  complainant. 

Fbayseb  &  ScBUGGS  and  Taylob  &  Cabboll  for 
defendants. 

Cooke,   Sp.  J.,  delivered   the  opinion  of  the  coart. 

By  an  act  of  the  Legislature  passed  March  20,  1858, 
the  DeSoto  Insurance  and  Trust  Company  was  incor- 
porated with  power  to  conduct, a  fire  and  life  insurance 
business,   the  capital   stock   not   to   exceed   (300,000. 

By  the  tenth  section  of  said  act  of  incorporation  it 
was  provided,  ''that  said  company  shall  pay  to  the 
State  an  annual  tax  of  one- half  of  one  per  cent  on 
each  share  of  the  capital  stock  subscribed,  which  shall 
be  in  lieu  of  all  other  taxes.''  By  a  subsequent  act 
of  the  Legislature  passed  February  12,  1869,  the  pres- 
ident and  directors  of  said  company  were  empowered, 
upon  being  authorized  by  a  vote  of  the  stockholders, 
to  discontinue  the  business  of  insurance  and  adopt  that 
of  banking,  under  the  name  and  style  of  the  Union 
and  Planters'  Bank  of  Memphis,  with  privilege  of  in- 
creasing   the    capital    stock    to    a    sum    not    exceeding 

^1,000,000,  retaining  ''all  their  present  rights,  privileges 
26— VOL,  13. 
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and  immunities,  excepting  only  that  of  insurance/'  The 
stockholders  authorized  the  change,  the  capital  stock 
was  increased  to  (600,000,  a  banking  institution  was 
organized  under  the  style  of  the  Union  and  Planters' 
Bauk  of  Memphis,  and  has  continued  to  conduct  a 
general  banking  business  ever  since.  It  provided  itself 
with  a  banking  house  in  Memphis  necessary  for  the 
conduct  of  its  business,  which  was  paid  for  out  of  its 
capital  stock  and  which  it  occupies  and  uses  exclu- 
sively as   its   banking   house   and   place   of  business. 

The   DeSorto   Insurance   and   Trust  Company  and  the 
Union   and   Planters'    Bank   of  Memphis   have  regularly 
paid   the   one-half  of  one   per  cent   upon   each   share   of 
the  capital   stock  subscribed   as  required   by   section   ten 
of  said  act  of  1868.     The  capital  stock  subscribed  to  the 
Union    and    Planters'    Bank    is   now   worth    one   dollar 
and    forty    cents    on     the    dollar.       The   municipality    of 
Memphis   assessed  said    banking   house   for  taxes  for  the 
years    1874,    1875,    1876,    1877   and    1878,   at   the   same 
rate   and  .in   the   same   manner   that   other  real  estate  in 
the   city  was  assessed,  and  which  is  standing  uncollected 
upon    the    tax    books    of    the    extinct    municipality    of 
Memphis,   in   the   hands   of    Minor    Merriwether,    back- 
tax   collector   and  receiver   of  said  municipality,    who  is 
seeking  to  collect   the   same.       The  above    agreed  state 
of  facts   was   submitted  to   the   chancellor   for   adjudica- 
tion   as    to    the    validity    of   said    assessment,   and   the 
liability   of  said   bank   to  pay   said   taxes.      Said  Union 
and   Planters'  Bank  insists,  that  by  virtue  of  said  tenth 
section   of  said   act  of  1858,  and  their  payment  of  one- 
half  of  one   per   cent    upon    each    share    of    its  capital 
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Slock  subscribed,  said  bankiDg  house,  etc.,  are  exempt 
fix)m   said   municipal   taxes. 

For  the  State  it  is  insisted  thai  said  tenth  section 
is  in  contravention  of  the  Constitution  of  1834,  which 
was  in  force  at  the  dates  both  of  the  passage  of  said 
acts  of  1858  and  of  1869,  and  the  organization  of  said 
bank  thereunder,  and  also  of  the  Constitution  of  1870 
and  of  the  bill  of  rights,  and  that  said  tenth  section, 
so  far  as  it  attempts  to  restrict  the  |)ower  of  subse- 
quent Legislatures  to  tax  the  property  of  said  bank 
was  a  nullity,  and  if  the  immunity  existed  under  the 
act  of  1858,  it  was  not  transferred  or  continued  by 
the  act  of  ^1869,  and  does  not  exist  in  favor  of  gaid 
Union   and    Planters^    Bank. 

The  chancellor  determined  the  questions  submitted 
in   favor   of  the   bank,   and    the   State    has   appealed. 

The  main  questions  submitted  and  relied  upon  in 
behalf  of  the  State  have  been  so  often  adjudicated 
and  determined  both  by  this  court  and  the  Supreme 
Court  of  the  United  States  as  not  to  require  •  any 
farther  discussion  or  attempt  at  elucidation,  and  the 
cases  are  too  familiar  to  require  citation.  That  charters 
of  incorporation  are  contraccs  between  the  State  vwA 
corporation,  the  obligation  of  which  cannot  be  im- 
paired ;  and  that  the  Legi.slature  had  power  under 
the  Constitution  of  1834  to  grant  to  incorporations 
created  by  it  either  partial  or  total  immunity  from 
taxation  for  any  length  of  time  it  deemed  propjr,  has 
been  held  by  the  uniform  current  of  deciaions  of  this 
court  and  also  of  the  Supreme  Court  of  the  United 
States,     and    while     this     latter     power     has     been    se- 
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riously  questioned  and  dissented  from  by  some  of  the 
most  eminent  jurists.  And  while  it  may  be  conceded 
that  if  it  were  a  new  question  it  might  well  be  de- 
termined against  the  power,  we  concur  in  the  opinion 
so  often  announced,  that  it  has  been  too  long  settled 
now  to  be  disturbed.  Its  practical  importance  in  this 
State  has  been  greatly  lessened  by  the  adoption  of 
the  Constitution  of  1870.  Hence  we  dismiss  this 
branch   of  the   case   without    further   comment. 

It  is  insisted,  however,  that  if  it  is  granted  that 
the  immunity  existed  under  the  original  act,  it  only 
belonged  to  the  corporation  as  an  insurance  company, 
^nd  was  not  continued  to  it  as  a  banking  corporation 
under  the  act  of  1869,  which  was  amendatory  of  the 
original  act.  The  only  changes  of  the  original  char* 
ter  made  or  authorized  by  the  act  of  1869  was  the 
privilege  of  changing  the  business  of  the  company 
from  that  of  insurance  to  that  of  banking,  to  change 
its  name  and  authorize  the  increase  of  its  capital 
stock,  expressly  retaining  ^'all  their  present  rights, 
privileges  and  immunities,  excepting  only  that  of  in- 
surance.^' This  was  not  to  abolish  the  original  incor- 
poration, or  to  grant  a  new  charter,  or  to  in  any 
manner  restrict  the  rights  or  powers  originally  pos- 
sessed by  it,  except  as  to  the  business  of  insurance. 
^^It  is  evident,'^  says  Mr.  Morawitz,  "that  a  State 
may  authorize  a  corporation  to  alter  its  original  en- 
terprise and  exercise  new  franchises  to  any  eitent 
without  impairing  any  contract  with  the  corporators 
or  between  the  corporators.  The  effect  of  such  a 
law   is   merely   permissive;     it    enables    the    corporation 
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to  exercise  new  powers  without  breach  of  the  law^ 
but  it  takes  away  no  existing  power,  and  effects  no 
existing  right'^  Mor.  on  Priv.  Cor.,  sec.  455;  see 
also  92  U.  S.  665.  But  if  this  vere  not  so— the 
statute  by  which  these  changes  were  authorized  ex- 
pressly reserved  to  the  company  as  before  stated,  ^'all 
their  present  rights,  privileges  and  immunities  excepting 
only  that  of  insurance.''  The  principal  if  not  the 
only  immunity  possessed  by  the  company  was  the  right 
to  pay  one-half  of  one  per  cent  per  annum  upon  the 
capital  stock  subscribed  in  lieu  of  all  other  taxes,  and 
to  have  immunity  from  any  other  or  further  taxation 
upon  complying  with  this  provision  of  the  charter* 
And  that  thin  immunity  was  continued  to  the  com- 
pany in  its  new  business  by  the  express  terms  of  the 
2l8t  section  of  the  act  of  1869,  also,  is  too  well  set- 
tled to  admit  of  any  doubt:  Railroad  Go.  v.  HiekSy 
9  Baxt.,  442;  Wilson  v.  Gaintt,  lb,,  546;  Gaines  v. 
Whitworthf  8  Lea,  594.  And  it  has  been  so  in  effect 
determined  both  by  this  court  and  the  Supreme  Court 
of  the  United  States  in  reganl  to  the  indentical  char- 
ter now  under  consideration.  In  the  case  of  Mem- 
phis V.  Farrington,  8  Baxt.,  539,  Farrington  was  the 
owner  of  a  number  of  shares  of  stock  in  this  iden- 
tical Union  and  Planters'  Bank,  upon  which  the  State 
assessed  taxes,  the  payment  of  which  was  resisted 
upon  the  grounds  that  the  shares  of  stock  were  ex- 
empt under  the  above  cited  provisions  of  the  charter. 
In  the  opinion  of  this  court,  delivered  in  that  case,, 
it  was  conceded  that  under  the  provisions  of  the  char- 
ter the   payment  of    one-half  of  one   per   cent   had  the 
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effect  to  relieve  or  exempt  the  capital  stock  of  the 
bank  from  the  payment  of  any  other  tuxes.  But  it 
was  held  that  as  there  was  a  distinction  between  the 
<mpital  stock  of  the  bank  and  the  shares  of  stock 
owned  and  held  by  individuals,  it  was  not  the  pur- 
pose of  the  Legislature  to  exempt  both,  and  hence 
the  individual  shares  of  stock  owned  by  Farringtoo 
were  subject  to  taxation.  The  cause  w^s  taken  by 
appeal  to  the  Supreme  Court  of  the  United  States, 
where  it  was  held  that  the  charter  was  a  contract 
between  the  State  and  the  bank,  and  the  tax  of 
one-half  of  one  per  cent  on  each  share  of  the  cap- 
ital stock  was  in  lieu  of  all  other  taxes,  and  hence 
the  shares  of  sad  capital  stock  were  not  subject  to 
any  additional  tax  in  the  hands  of  the  holder.  Hence 
the  judgment  of  this  court  was  reversed  with  direc- 
tions to  enter  a  decree  in  favor  of  the  stockhold- 
ers: 95  U.  S.,  679.  While  we  are  aware  of  the 
rule  that  where  there  is  any  doubt  as  to  the  power 
to  assess  the  tax,  the  doubt  must  be  resolved  in  favor 
of  the  |)ower,  yet  conceding  the  rule  to  its  fullest 
extent,  standing  as  this  case  does,  we  can  not  see 
where  there  has  been  any  room  lefl  for  a  possible 
doubt  by  the  direct  decisions  u|>on  the  very  questions 
involved. 

That  the  banking  house  necessary  for  and  actually 
used  in  the  conduct  of  the  business  of  the  company 
ia  covered  by  the  exemptions :  See  DeSoU)  Bank  v. 
Memphis,  6  Baxt.,  415;  Bank  of  Commerce  v.  JSfo- 
Oowan,   6   Lea,   703. 

It  is,   however,   insisted    now  that   inasmuch   9S   the 


APRIL  TERM,  1884.  407 

The  State  v.  Butler. 

capital    stock   of  the   company    was    restricted    by   the 
original  charter  to   $300^000^    and    by   the  amendatory 
act  was  allowed  to  be  increased  not  to  exceed  $1;000,- 
'000^   and   was  actually     increased   to   ^GOO^OOO,   and   as 
it  was   their  present    rights,   privileges  and    immunities 
Avhich   were  retained,  although   whatever    the    immuni- 
ties the  company   then   had   are   still  possessed    by   the 
-defendant   bank.    .   Yet    it    is    only    applicable    to    the 
amount    of    capital    stock    it    then    had,    and    can   not 
extend  .to   the  increased   capital   stock  of  the  company. 
We  are    unable    to    yield    assent    to    this    proposition. 
In    the    cases    above    referred    to   in   which   this  same 
charter   has  been  construed  no  such  question  was  raised 
or  insisted    upon,   but    the    immunities   of   the    charter 
exempting  the  company  from  any  further  or  other  tax- 
ation    except    one-half    of   one    per     cent     upon     each 
«bare  of   its    capital    stock    subscribed,   was    taken   and 
•  held   to   apply   to    the    entire    capital    stock   then   sub- 
scribed (and  which  was  stated  to  l)e  $676,000),   as  well 
that  which   was  subscribed   after  as  before  said  amend- 
iraent   of    1869.      No   question   was   made  as  to  whether 
the   shares  of   stock    owned    by   Farrington   were    sub- 
scribed  before  or  after  said  amendment  to  the  charter, 
or    whether    they   were    of   the    original    or    increased 
capital   stock   of   said  corporation. 

Again  it  will  be  observed  that  the  provision  of 
the  original  charter  was  not  to  pay  one-half  of  one  per 
cent  upon  $300^000  of  capital  stock,  but  while  as  the 
•charter  then  was  the  capital  stock  was  not  permitted 
to  exceed  that  sum,  yet  the  provision  was  to  pay  one- 
•half  of  one  per  cent  upon    each   share  of   the  capital 
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stock  subscribed^  which  was  to  be  in  lien  of  all  other 
taxesy  etc.  The  amendment  simply  granted  the  com- 
pany the  privilege  of  increasing  the  capital  stock  to 
a  sum  not  exceeding  $1,000,000^  but  the  charter  im- 
munity of  paying  one  half  of  one  per  cent  upon  each 
share  subscribed  in  lieu  of  all  other  taxes,  was  in  no 
manner  whatever  attempted  to  be  changed  or  inter- 
fered with.  They  could  have  increased  it  to  any 
amount  less  or  greater  than  they  did  not  to  exceed 
$1,000,000,  or  permitted  it  to  have  remained  as  it 
was,  and  the  obligation  to  pay  simply  attached  when 
the  shares  were  subscribed,  and  upon  the  amount  sub- 
scribed. That  the  rights  vested  under  the  charter  in 
question  could  not  be  affected  by  the  Constitution  of 
1870  is  perfectly  plain.  As  we  have  seen,  it  was 
a  contract  between  the  State  and  the  bank,  and  a 
convention  of  a  State  has  no  more  power  than  a 
Legislature  to  violate  the  obligation  of  contracts:  9 
Ter,   495;     1    Heis.,  284;     4   Wallace,   595. 

Other  questions  have  been  raised  in  argument  which 
^e  deem  it  unnecessary  to  notice,  as  they  are  alt 
resolved  under  the  principles  already  announced.  The 
result  is  that  the  chancellor's  decree  must  be  affirmed. 
The  parties   each   will    pay   one-half  the   costs. 

Freeman,  J.,  delivered  the  following  dissenting 
opinion : 

By  the   act  of  March  20,  1858,  certain   parties  were 
incorporated   under   the   name  and  style  of  the  '^DeSoto 
Insurance   Coorpany,^'  with  power  to  conduct  a  fire  and< 
life  insurance   business. 
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By  the  lOtli  section  of  the  act  it  was  provided 
that  '^said  company  shall  pay  to  the  State  an  annual 
tax  of  one-half  of  one  per  cent  on  each  share  of  cap- 
ital subscribed,  which  shall  he  in  lieu  of  all  other 
taxes. 

By  the  act  of  February  12,  1869,  this  company 
were  empowered  to  discontinue  the  business  of  insur- 
ance, and  adopt  that  of  banking,  under  the  name  of 
Union  and  Planters^  Bank  of  Memphis,  under  which 
the  present  banking  institution  was  organized.  The 
exemption  contained  in  the  tenth  section  of  the  char- 
ter of  the  insurance  compiny  may  be  assumed  at 
present  for  the  purposes  of  this  opinion  to  have  been 
conferred  on  the  bank  in  the  charter  granted.  The- 
bank  is  owner  of  a  valuable  banking  house  in  Ihe 
city  of  Memphis,  purchased  with  its  capital  stock,, 
used    exclusively   for   the   business   of   the   bank. 

This   property  has   been   nssessed   for  the   years  1874 
to   1878,   inclusive    for   taxes*  by  the    late   municipality,, 
the*  city    of    Memphis,   the    property    being   valued    va- 
riously  for   the   several   years   ranging   from    J27.00.)  in 
1874   to   $17,000    in    1878,   and    the   taxes    claimed   to 
be  due,   amounting   to   several   thousand    dollars. 

The  bank  having  paid  the  one-half  of  one  per 
cent  to  the  Comptroller  of  the  State  Treasury,  claims 
to  be  exempt  from  all  other  taxes.  The  rate  of  taxes 
for  these  years  on  the  property  of  other  citizens 
ranged  from  $1.80  on  the  hundred  dollars  to  $3,  and' 
is  said  in  subsequent  years  in  the  city  to  have  been 
still   heavier. 

The   question    is    whether    this    exemption    can    be 
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made  good  under  the  above  cited  tenth  section  of  the 
charter  of  incorporation.  I  do  not  think  proper  to 
go  into  a  review  of  the  cases  on  this  question  in  our 
•own  and  the  Federal  courts.  They  are  so  familiar  <. 
to  the  profession  as  not  to  require  citation.  It  is 
sufficient  to  say^  that'  it  may  be  considered  as  settled 
by  the  Supreme  Court  of  the  United  States^  that 
wherever  the  Constitution  of  the  particular  State  does 
not  forbid  the  Legislature  from  granting  such  an  ex- 
emption that  it  creates  a  contract  in  all  its  essential 
features,  which  is  protected  by  the  clause  of  the 
-Constitution  forbidding  a  State  from  passing  any  law 
impairing  the  obligation  of  contracts.  The  protection 
of  this  clause,  the  writer  thinks,  has  been  carried  to 
an  extreme  limit  beyond  what  is  justified  by  sound 
principles  of  constitutional  exposition.  But  with  this 
as  a  judge  of  a  State  court  at  present  I  have  noth- 
ing to  say.  We  are  called  on,  however,  to  say 
inrhether  our  own  State  Constitution  authorizes,  or  did 
authorize  our  own  State  Legislature  to  make  such  a 
^contract  as  this  is  contended!  to  be.  I  think  this 
court  is  the  sole  exponent  of  the  constitutional  powers 
of  the  Legislature  of  the  State  under  the  Constitu- 
tion. This  is  in  accord  with  the  theory  of  our  Amer- 
ipttn  system,  both  State  and  Federal,  and  may  prop* 
eriy  be  denominated  its  most  definitely  marked  pecu- 
liarity, distinguishing  it  from  that  of  all  other  sys- 
tems of  government.  To  yield  this,  and  concede 
thuli  the  courts  of  the  United  StateSj  to  us  in  most 
senses  foreign  tribunals,  should  be  the  exponent  of 
th^    {K)wers   of   our    State    government,    is    to    concede 
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nway  the  independence  of  our  State  goverdment  within 
its  well  defined  sphere  of  operation,  its  own  terri- 
tory, for  ih^  powers  of  government  confided  to  th^ 
•departments  of  tb^  Stite  government  would  be  only 
what  such  foreign  courts  might  hold  the^n  to  bie,  and 
thus  our  State  government  practically  be  domip^ted 
by  a  power  from  without.  Under  such  a  view  in- 
stead of  a  free  and  independent  State,  we  should  be 
a  subordinate  agency,  subjected  to  the  limitations  that 
may  be  imposed  by  the  views  of  a  tribunal  organ- 
ized and  exercising  its  powers  under  a  different  gov- 
•ernment,  it  might  be  with  no  sympathy  with  our  own 
system,  certainly  with  no  responsibility  to  our  own 
people. 

It  suffices  to  say,  that  I  do  not  understand  the 
•Supreme  Court  oi  th^  United  States  to  have  even 
held   (no  exceptional    element    being  in   the  case),   that 

■ 

it  would  disregard  the  opinions  and  decisions  of  the 
-Supreme  Court  of  the  State,  as  to  the  constitutional 
powers  of  its  own  government,  on  the  contrary  the 
piinciple  has  always  been,  at  least  in  theory  if  not  in 
fact,  conceded  that  such  ^lecisions  are  conclusive  and 
binding  on  that  court.  The  case  of  Taleott  v.  Towrt" 
%hip  of  Pine  Grove^  19  Wall,  666,  gping  further,  but 
that  recognizes  the  general  principle  but  avoids  it  on 
the  ide.i  of  the  bondsis  being  negotiable,  and  the  ques- 
tion therefore  one  oi  general  commercial  law.  Believ- 
ing these  general  views  to  be  correct,  and  the  principlQs 
stated  sound,  I  proceed  to  the  examination  of  the  ques- 
tion  presented. 

Tl^e  clauses  of  the  Cop^titution  of  1834,  under  whiph 
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the  act  of  1869  was  passed,  bearing  directly  on  the 
question  of  taxation  are  as  follows,  Section  28,  Article 
11:  '^All  lands  liable  to  taxation^  held  by  deed,  grant 
or  entry,  town  lots,  bank  stock  and  such  other  prop- 
erty as  the  Legislature  may  from  time  to  time  deem- 
expedient,  shall  be  taxable;  all  property  shall  be  taxed' 
according  to  its  value,  that  value  to  be  ascertained  n 
such  manner  as  the  Legislature  shall  direct,  so  that 
the  same  shall  be  equal  and  uniform  throughout  the 
State,  no  one  species  of  ])roperty  from  which  a  tax 
may  be  collected,  shall  be  taxed  higher  than  any  other 
species  of  property   ot  equal   value/^ 

Section  29:  "The  Geueral  Assembly  shall  have 
power  to  authorize  the  several  counties  and  incorporated' 
towns  in  this  State  to  impope  taxes  for  county  and 
corporation  purposes  respectively,  in  such  manner  as 
shall  be  pn scribed  by  law;  and  all  property  shall  be 
taxed  according  to  its  value,  upon  the  primiples  es- 
tablished   in    regard    to   State   taxation." 

I  remark  first,  that  this  case  does  not  pres(»nt  any 
question  on  the  power  of  the  State  utider  this  Con- 
stitution to  piss  by  projiorty  and  not  tax  it  at  all; 
on  the  contrary  it  is  a  case  where  the  Stale  has  taxed 
it,  but  in  a  peculiar  way,  that  is  by  contract,  and  at 
a  fixed  snni,  and  that  for  the  life  of  the  corporation. 
In  this  view  the  first  question  is,  not  so  much  whether 
the  State  might  not  exempt  altogether,  but  whether  the 
Legislature  has  the  power  to  tax  at  all  by  contract  at 
an  agreed  sum?  If  such  a  coniract  for  taxation  be 
void,  beyond  the  power  of  the  Stale  to  make,  then 
the   essential    element    of    a   contract,    the   consideration. 
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i&ilsy  and  the  exemption  would  have  nothing  to  sup- 
port it.  By  all  the  decisions  of  the  Federal  Supreme 
^Hourt^  a  consideration  is  held  necessary  in  order  to 
uphold  such  a  contract.  In  addition^  if  the  consider- 
ation of  the  contract  is  shown  on  its  face  as  in  this 
case,  and  that  fails^  then  the  exemption  based  on  it 
would  fail^  as  it  is  clear  the  Legislature  based  the  ex- 
emption' on  the  consideration  that  it  had  a  valid  con- 
tract with  the  bank  to  pay  one-half  of  one  per  cent 
on  stock  subscribed,  without  this,  beyond  question  the 
exemption  would  not  have  been  granted.  If  this  con- 
tract is  beyond  the  constitutional  power  of  the  Legis- 
latui*e,  then  the  solie^  ground  on  which  the  exemption 
xslause^  as  only  one  term  of  the  contract,  must  fail 
with    this. 

That  the  article  of  the  Constitution  cited  by  nec- 
essary implication  forbids  taxation  by  such  a  contract, 
or  by  any  contract,  seems  too  clear  for  argument  or 
<|uestion.  The  rule  is  that  all  property  shall  be  taxed 
at  its  value,  that  value  to  be  ascertained  in  such  manner 
as  the  Legislature  shall  direct,  so  that  the  same  shall 
be  equal  aud  uniform  throughout  the  State.  To  say 
that  an  arbitrary  agreed  tax  on  the  capital  stocky  of 
one- half  of  one  per  cent,  when  it  is  found  in  the  form 
of  a  house  and  lot,  is  a  tax  according  to  this  require- 
ment is  what  we  take  it,  no  one  would  maintain.  In 
&LCt  the  thing  done  is  not  intended  to  be  a  compliance 
with  the  constitutional  requirement  at  all,  but  is  in 
the  nature   of  a   composition    of    the   irregular   and   un- 

■ 

certain  burden   of   taxation    by   an    agreement,    that   so 
£eir   as  this   property   is  concerned,  it  shall  only  pay  the 
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fixed  8um  agreed  on^  be  the  exigencies  of  government 
what  they  may,  and  the  tax  levied  on  other  like 
property   in   the  State   what   it   may. 

We  have  it  stated  in  brief  of  counsel  that  there 
are  nine  other  banking  and  insurance  corporations  in 
the  city  with  capital  of  $1,682,000,  with  no  such  ex- 
emptions, that  are  compelled  to  pay  taxes  at  a  rate 
ranging  from  $3.45  on  each  hundred  dollars,  to  even 
as  high  in  one  year,  1870,  as  $5  on  the  hundred^ 
while  this  corporation  and  others  with  like  exemptions 
only  pay  one-half  of  one  per  cent  per  hundred  dol- 
lars. That  this  is  a  gross  violation  of  the  principle  of 
uniformity  aud  equality  in  public  burdens  no  one  would 
deny.  This  is  the  imperative  rule  of  the  Constitution 
as  to  all  property  taxed,  and  how  it  could  be  held  that 
such  a  contract  was  consistent  with  or  permissible  under 
such   a   Constitution,    I   have   never   been   able  to  see. 

It  is  true  all  property  is  not  absolutely  required 
to  be  taxed,  as  under  the  Constitution  of  1870,  with 
certain  exceptions,  but  when  taxed  it  is  imperatively 
required  to  be  taxed  on  the  principle  of  uniformity 
and  equality.  That  this  property  is  taxed  is  con- 
ceded, and  proof  given  of  the  fact  of  payment  of  this 
tax.  That  it  is  not  taxed  according  to  the  require- 
ment of  the  Constitution,  but  in  contravention  of  it, 
is  beyond  question.  That  this  tax  in  contravention 
of  and  forbidden  by  the  Constitution  is  the  basis  on 
which  the  exemption  rests  is  certain,  and  without 
which  it  would  not  have  been  granted,  is  equally 
certain.  The  contract  for  the  consideration  being  void^ 
the   resultant   contract   must   fail. 
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The  result  would  be,^  that  the  Legislature  has  no 
power  to  make  the  precise  contract  made,  or  in  fact, 
to  make  any  contract  with  any  one,  either  corJ)ora- 
tion  or  individual,  that  it  or  he  shall  be  taxed  only 
at  a  specified  and  arbitrary  rate,  regardless  of  the 
value  of  the  property  taxed  at  the  time  such  tax  is 
laid   or  assessed. 

No  one  denies  that  the  rule  of  the  Constitution 
is  uniformity  and  equality  as  to  all  property  taxed,, 
and  that  this  rule  is  based  on  the  principles  of  jus- 
tice and  fairness  to  all  the  citizens  of  the  State.  The 
principle  underlying  it  is,  that  taxea  are  a  compensa- 
tion for  the  protection  given  by  government  both  to 
person  and  property,  therefore  the  latter  should  pay 
in  proportion  to  the  value  of  the  pro|>erty  protected. 
The  rule  given  in  the  Constitution  is  not  only  vio- 
lated, but  the  very  principle  on  which  the  rule  rests 
subverted  by  the  exemption  chiimed  in  this  case.  It 
is  said,  and  we  take  it  to  be  true  the  market  value 
of  the  stock  in  this  particular  bank  $140  per  share 
of  $100,  showing  that  there  is  no  proportion  between 
the  value  of  the  property  protected  and  the  burden 
im])osed,  as  compared  with  burdens  imposed  on  other 
property  of  the  State,  in  this  case,  and  aptly  illus- 
trating the  violation  of  the  rule  of  uniformity  as  re- 
quired by  our  Constitution.  That  this  is  a  direct 
violation  of  the  Constitution,  I  cannot  doubt.  The 
principle  is  axiomatic,  one  that  needs  no  argument  or 
authority  to  sustain  it,  that  the  affirmative  prescrip- 
tions of  the  C(^nstitution  forbid  the  opposite  of  what 
is    therein    prescribed.       The    rule    is    thus    stated    by 
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-Judge  Catron  in  Norment  v.  Smith,  5  Yer.,  272: 
^'Whenever  a  State  Constitution  prescribes  a  particular 
manner  in  which  power  shall  be  executed,  it  prohibits 
every  other  mode  of  executing  such  power.  On  that 
particular  subject,  the  authority  is  exhausted  by  the  con- 
stitutional provision,  and  an  attempt  to  render  it  nuga- 
tory by  law,  would  be  an  attempt  at  repeal  '^  Lynn  v. 
Polk,  8  Lea,  160;  PeopU  v.  Draper,  15  N.  Y.,  543. 
With  this  principle  before  us,  the  only  question  is 
whether  the  Constitution  shall  prevail  or  the  act  of 
the  Legislature?  a  question  to  which  there  is  but  one 
•answer. 

The  principle  of  the  rule  of  uniformity  and  equal- 
ity cannot  be  better  stated  than  we  find  it  in  Burroughs 
on  Tax.,  sec.  51:  "The  general  idea  conveyed  by 
these  provisions  is,  that  taxes  shall  be  assessed  accord- 
ing to  some  ratio  or  rule  of  apportionment,  so  that 
-A  shall  pay  upon  a  piece  of  property  of  a  certain 
value,  the  same  amount  as  B  upon  a  similar  piece 
of  property  of  equal  value.  To  compel  individuals 
to  contribute  money  or  property  for  public  use  with- 
out reference  to  any  common  ratio,  and  without  re- 
quiring the  sum  paid  by  one  piece  of  property,  or 
by  one  person,  to  bear  any  relation  whatever  to  that 
paid  by  another,  would  be  forced  contribution,  not  a 
tax,  within  the  sense  of  that  term  as  applied  to  the 
exercise   of    power   by   an    enlightened  government." 

It  is  true  this  principle  comes  mainly  into  play 
where  a  tax  is  directly  imposed  on  particular  prop- 
erty in  violation  of  the  rule,  but  equally  reaches  to 
this   case,    because    what   this    party   is  exempted  from 
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paying    is    to    be    borne    by   others    less   favored,   and 
their   burdens  thereby   increased,  and   thus  tbe  inequal- 
ity  works    its    evil    consequence    on    all.       It   suffices, 
however,   that   it   plainly   is    in    the    face   of   the    Con- 
stitution   of    the   State,   and   therefore   the   contract   one 
beyond   the   power  of  the   Legislature  to   make.      This 
being   so,   I    am    compelled   as  a    judge   of   this  court, 
esponnding  the   Constitution   of  my  own   State,  to  hold 
the  exemption    claimed    void.       If  these   views    should 
prevail    here    the    question    can    again   be   brought   for 
review   before  the  Supreme  Court  of   the  United  States. 
That   high    tribunal    lias    never    held   doctrines    contra- 
vening  the   principle    I   have    maintained    except  by   a 
divided  court.       It   is  a    question    involving    so    much 
of   vital   interest   to   the    people    of   this    country,   and 
becoming    every   day   of    more    vital    concern,    that    it 
can   hardly   be   considered    as    settled   or   closed   by  ju- 
dicial   decisions    against   it.       I    deem    it    my    duty   to 
make   an    effort    to    have    the    question  again    reviewed 
by  that    court    before    I,   as  a   State   judge,   can   yield 
to  what    has   already   been   done   and   said  on  this  ques- 
tion.    .  While   I   concede    many   of    the    cases    in     that 
court   are   based   on  a   theory  contrary  to  what   I   deem 
sound    in    this    question,  ^et    in    other   directions   that 
court    has    followed    lines    of    thought,    and    embodied 
them   in    their    later    decisions,   that    seem   to   me   logi- 
cally  to   involve   a    modification    of   their    former    hold- 
ings  on    the   question   now   under   consideration. 

I  hold  with  Judge  Miller,  and  the  other  dissent- 
ing judges,  in  familiar  cases,  that  the  Legislature  has 
no  power   to    bargain   away   the    vital    power   of  taxa- 
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tion  without  which  no  government  can  exist.  That 
this  IS  sf  question  of  power^  and  not  the  extent  to 
which  it  may  be  exercised,  and  that  if  the  power 
exists  to  exempt  one  species  of  property  from  taxa- 
tion,  or  to  grant  such  exemption  to  one  class^  then 
the  same  may  be  done  as  to  every  species,  or  to  any 
number  of  individuals  or  corporations,  and  thus  our 
Legislature  may  destroy  the  life  of  the  State.  When- 
ever you  concede  the  power,  there  is  no  limit  to  its 
exercise.  It  goes  then  outside  the  sphere  of  judicial 
action,  and  falls  within  the  sphere  of  the  Legislature, 
and  at  once  becomes  an  unlimited  power,  with  no 
restraint  whatever  upon   the  extent  of    its  exercise. 

The  principle  on  which  the  case  of  Stone  v.  Jft8- 
siaaippi  rests  (101  U.  S.,  814  to  820),  as  given  in. 
note  to  Cooley  Const.  Lim.,  opinion  of  Chief  Justice 
Waite,  if  carried  to  its  logical  result,  or  applied  ta 
the  facts  of  the  present  case,  is  conclusive  in  favor 
of  the  proposition  for  which  I  contend.  It  is  '^the^ 
power  of  governing  is  a  trust  committed  by  the  people^ 
to  the  government,  no  part  of  which  can  be  granted 
away.  The  people  in  their  sovereign  capacity  have^ 
established  their  agencies  for  the  preservation  of  the 
public  health  and  the  public  morals,  and  the  protec- 
tion of  public  and  private  rights.  These  several  agen- 
cies can  govern  according  to  their  discretion,  if  within 
the  scope  of  their  general  authority  while  in  power^ 
but  they  cannot  give  away  nor  sell  the  discretion  of 
those  that  come  after  them  in  respect  to  matters  the 
government  of  which,  from  the  very  nature  of  things^ 
must  vary  with  varying  circumstances.'' 
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I  am  aware  that  tbie  was  saiiT  with  reference  to 
that  andefined  region  of  our  law  known  as  the  ^^po* 
lice  power,"  but  it  is  applicable  with  far  more  force 
to  a  contract  giving  away  or  selling  the  power  of 
taxation.  This  is  a  power  without  which  the  police 
power  ceases  to  be  of  use,  for  the  latter  can  only  be 
exercised  through  the  official  agencies  of  the  govern- 
ment, and  these  depend  for  their  continued  existence 
on  the  untrammeled  exercise  of  the  taxing  power.  If 
the  taxing  power  is  *'sold  or  given  away,"  then  the 
other  power  that  cannot  be  sold  or  given  away  be- 
comes  lifeless,  so  that  in  fact  to  "sell  or  give  away" 
the  taxing  power  is  practically  to  destroy  the  other, 
which  is  now  declared  to  be  beyond  the  sphere  of 
contract.  If  you  cannot  sell  or  bargain  away  the 
police  *power,  it  follows,  inevitably,  you  cannot  sell 
or  give  away  that  on  which .  it  depends  for  its  con- 
tinned  life.  This  would  be  to  hold  you  could  not 
give  away  or  sell  directly,  but  the  same  thing  thus 
forbidden  could  be  effectually  done '  by  only  going 
back  one  step  and  selling  that  on  which  the  police 
power  depended,  and  this  would  be  legitimate.  Be- 
sides, the  taxing  power  is  one  needing  above  all  others 
to  be  free,  because  it  is  one  by  its  very  nature  that 
most  be  exercised  on  ever  varying  circumstances  of 
need  by  the  State.  This  is  peculiarly  so  in  this  coun- 
try, where  the  value  of  property  is  subject  to  more 
flactuation  than  in  any  other  country  of  the  world  by 
reason  of  the  speculative  spirit  of  our  people,  born 
largely  of  the  advantages  of  soil  and  climate,  with 
other  favorable     conditions    enjoyed    by    them,   not  the 
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least  of  which  are  the  freedom  guaranteed  by  their 
written  constitutions,  protected  from  infringement  by 
what  should  ever  be  the  watchful  vigilance  of  an  en- 
lightened and  indepeodent  judiciary.  We  need  but 
point  to  the  fact  that  in  one  year  the  property  of 
this  State,  from  September  1873  to  1874,  probably 
shrank  in  value  a  hundred  millions — certainly  within 
two  years  such  was  the  fact.  If  half  or  one-third 
of  that  property  had  been  protected  from  the  burdens 
thus  falling  on  this  lower  value  with  the  demands  of 
government  grown  large  by  the  previous  years  of  pros- 
perity, all  can  see  how  oppressively  it  would  operate 
on  the  masses  having  no  such  exemptions.  If  the 
principle  contended  for  be  carried  to  its  logical  result 
such  a  state  of  things  might  well  have  existed.  In 
fact,  if  we  could  get  a  full  cash  estimate  of  all  the 
property  in  banking,  insurance  and  railroad  corpora- 
tions  exempt  at  that  period,  it  would  probably  not 
have  fallen  far  short,  if  any,  of  one-third  the  tax- 
*able   property   of   the   State. 

.But  the  principle  that  a  power  to  be  exercised 
under  varying  circumstances  necessary  Co  the  continued 
existence,  an<i  not  simply  the  well-being  of  the  State^ 
can  never  be  given  or  bargained  away,  absolutely  for- 
bids the  construction '  of  our  organic  law  that  will 
permit   such   a   contract   to   stand. 

I  do  not  deem  it  necessary  in  this  opinion  to  re- 
view our  own  cases  on  this  question.  The  first  case 
Bank  v.  The  Slate,  9  Yer.,  was  under  a  law  passed 
before  the  Constitution  of  1834.  In  all  the  other 
-cases   it   will   be   found   that    the   principle   herein  com- 
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batted  was  either  assumed,  but  uot  necessarily  decided^ 
and  if  acquiesced  in,  was  done  under  protest,  on  the 
assumption  that  the  decisions  of  the  Supreme  Court 
of  the  United  States  compelled  it,  or  else  involved 
the  element  of  an  exemption  of  a  r.iilroad  compiny 
in  which  another  clause  of  the  Constitution  came  into 
play,  lowit:  sec.  10  of  Art.  11,  authorizing  the  Legis- 
lature to  encourage  a  well  regulated  system  of  inter- 
nal improvements.  It  would  appear  that  at  least  one 
way  to  encourage  would  be  to  relieve  from  taxation 
for  a  reasonable  period,  or  it  muy  be  plausibly  argued^ 
if  the  Legislature  could  aid  or  encourage  by  direct 
grants  of  State  aid,  as  it  has  done,  these  grants  to 
be  met  by  taxes,  then  it  could  as  well  do  so  by 
allowing  them  to  retain  the  taxes  which  they  other- 
wise would  have  to  pay.  On  this  ground  I  have 
acquiesced  reluctantly  in  admitting  such  exemptions  in 
favor   of   railroad    corporations. 

I  need  but  to  say  this  exemption  cannot  be  sus- 
tained under  the  power  "  to  grant  such  charters  of 
incorporation  as  they  may  deem  expedient  for  the 
public  good,"  as  this  can  never  be  held  to  authorize 
the  making  oi  a  contract  with  such  a  corporation  in 
violation  of  other  clauses  of  the  Constitution,  as  we 
held   in   the    Overton  Hotel  case,   12   Heis.  R. 

This  argument  might  be  indefinitely  enlarged,  but 
I  deem  this  sufficient  to  present  the  basis  of  my  ob- 
jection to  the  exemption  claimed.  In  view  of  the 
fact  that  the  present  Supreme  Court  ot  the  United 
States  is  composed,  a  majority  of  them,  of  men  who 
have   not    been    called   on    as   yet   to    meet   this   direct 


422  JACKSON : 


The  State  «.  Butler. 


questioDy  where  the  exemption  is  in  favor  of  a  trad- 
ings moneyed  corporation  alone^  and  the  later  views 
of  that  court,  in  such  cases  as  Stone  v.  MissiMippi, 
I  feel  it  a  duty  I  owe  to  my  own  State  and  her 
people,  to  make  an  earnest  effort  to  again  have  the 
question   passed   on   by   that   high    tribunal. 

For  these  reasons,  and  others  that  might  be  given, 
I  am  compelled  to  dissent  from  the  ruling  of  the 
majority. 
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Nashville,  Chattanooga  &  St.  Louis  Railway 
V.  A.  Handman,  Administrator. 

L  EicPLOTSB  AND  EMPLOYE.  Fdlovhaervants,  An  employe,  as  between 
himaelf  and  his  employer,  undertakes  to  run  all  the  ordinary  risks  of 
the  servioe,  and  this  includes  the  risk  of  injuries  from  the  negligence 
of  his  fellow-servantB. 

2.  Bamk,    Same.    The  rale  applies  where  the  injury  results  from  the. 

negligence  of  another  employe  who  is  the  immediate  superior  of 
the  injured  employe,  unless  the  superior  servant  so  far  stand  in 
the  place  of  the  master  as  to  be  charged,  in  the  particular  matter, 
with  the  performance  of  a  duty  to  the  inferior  which,  under  the  law, 
the  master  owes  to  the  inferior,  or  unless  the  injury  is  occasioned  by 
the  direct  order  of  the  superior  in  a  sudden  exigency. 

3.  Sake.  Same,  Batbroade.  Where  a  fireman  on  a  raiboad  looomotiye  was 

killed  by  the  explosion  of  the  boiler  while  the  engine  was  standing 
on  the  track  ready  to  start  with  a  train  of  cars,  and  the  engineer 
failed  to  come  thirty  minutes  before  the  time  of  starting  as  required 
by  a  rule  of  the  company,  it  was  error  to  charge  the  jury  that  if  the 
proof  patisfied  them  that  the  engineer  had  failed  to  comply  with  the 
rule,  and  were  further  satisfied  that  his  delay  was  the  proximate 
cause  of  the  accident,  then  the  plaintiff  would  be  entitled  to  lecoyer. 
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4.  Same.  Same,  Damages,  In  an  action  by  an  employe  against  the  em- 
ployer to  recover  damages  for  the  negligence  of  the  employer  in  not 
having,  or  keeping  in  repair  the  boiler  of  an  engine,  if  the  trial  judge 
charge  the  jury  in  relation  to  the  knowledge  of  the  employer  of  the 
defect,  he  should  in  the  same  connection  state  the  effect  of  the  knowl- 
edge of  the  employe  of  the  same  jlefect;  for  ordinarily  if  the  knowl 
edge  or  ignorance  of  the  master  and  servant  in  respect  to  .the  charac- 
ter of  the  machine  are  equal,  so  that  both  are  without  fault  or  in. 
'    equal  fault,  the  servant  cannot  recover. 


FROM   HAMILTON. 


Appeal    in   error  from  the   Circuit  Court   of   Hamil- 
ton county.      D.   C.   Trewhitt  J. 

Key^   Richmond  &  Clark  for   Railroad. 

J.   W.   Clipt  and   J.   A.   Minnis   for   Handman. 

Cooper,  , J.,  delivered   the   opinion   of  the   court. 

Action  by  Handmau,  as  administrator  of  Charles 
Handman,  deceased,  against  the  railroad  company  to 
recover  damages  for  the  killing  of  plaintiff's  intestate. 
The  verdict  and  judgment  were  in  favor  of  the  plain- 
tiff below.  The  company  appealed  in  error,  and  a 
majority  of  the  Referees  have  reported  in  favor  of 
affirmance.       The   company   excepted   to    the   report. 

Charles  Handman,  the  plaintiff's  intestate,  was  in 
the  employment  of  the  railroad  company  as  a  fireman 
on  one  of  its  locomotive  engines.  He  was  instantly- 
killed  by  the  explosion  of  the  boiler  of  the  engine 
while  standing  upon  the  track  of  the  road  at  Chatta- 
nooga, just  before  the  starting  of  the  train.  The- 
gravamen  of  the  action  was  the  negligence  of  the  com- 
pany  and    its    engineer   in    using   an   engine,   the   boiler 
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and  machinery  of  which  were  defective  and  dangerous. 
The  engine  had  been  fired  up  and  prepared  for  the 
starting  of  the  train  on  the  morning  of  the  accident. 
By  a  rule  of  the  company,  the  engineer  in  charge  of 
an  engine  was  required  to  be  on  hand  thirty  minutes 
before  the  time  fixed  for  the  departure  of  the  train. 
On  this  occasion,  the  proof  was  that  the  engineer  did 
not  comply  with  the  rule,  and  only  reached  the  train 
within  five  minutes  of  the  time  for  starting.  The 
court  charged  the  jury  that  if  the  proof  satisfied  them 
that  the  engineer  was  required  by  a  regulation  of  the  . 
company  to  be  at  the  engihe  thirty  minutes  before  the 
time  of  starting,  and  that  he  was  not  at  his  post  for 
the  time  required,  and  were  further  satisfied  that  his 
delay  was  the  proximate  cause  of  the  accident,  then 
the  plaintiff  would  be  entitled  to  recover.  Error  is 
assigned  on    this   charge. 

In  this  State,  we  have  adopted  the  general  rule, 
established  by  the  authorities,  regulating  the  relative 
rights  of  master  and  servant.  The  servant  on  enter- 
ing  into  service  knows,  or  is  taken  to  know,  that 
there  are  extraordinary  dangers  inseparable  from  such 
service,  which  human  care  and  foresight  cannot  always 
guard  against.  If  he  voluntarily  engages  to  serve  in 
view  of  all  the  hazards  to  which  he  will  be  exposed^ 
it  is  well  settled  that  as  between  himself  and  his  em- 
ployer, he  undertakes  to  run  all  the  ordinary  risks  of 
the  service;  and  this  includes  the  risk  of  injuries,  not 
only  from  his  own  want  of  skill  and  care,  but  like- 
wise the  risk  of  injuries  from  the  negligence  of  his^ 
fellow-servants :     Per  McKinney,  J.,  in  NaahvUle  &  Choi* 
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ianooga  Bailroad  Company  v.  Elliott,  1  Cold.,  611,  616. 
The  qaalifications  of  the  rule,  some  of  them  peculiar 
to  this  State,  need  not  be  particularly  noticed,  bat  are 
illustrated  by  Railroad  v.  CarroU,  6  Heis.,  347;  Guthr 
tie  v.  Railroad  Company y  11  Lea,  372;  Railroad  v. 
Ourley,  12  Lea,  46;  Railroad  v.  Bowler,  9  Heis.,  866. 
The  leading  case  in  our  books  is  Fox  v.  Sandford, 
4  Sneed,  36.  The  action  in  that  case  was  brought 
by  an  employe  against  his  employer  and  a  co-employe 
to  recover  damages  for  an  injury  sustained  in  the 
work  for  which  he  was  employed.  The  employers 
were  contractors  for  the  erection  of  a  house.  The 
plaintiff  was  a  hand  hired  to  work  thereon,  and  the 
co-employe  sued  was  also  a  hired  hand  ^'and  foreman 
of  the  job.^'  The  accident  by  which  plaintiff  sustained 
injury  was  occasioned  by  the  foreman  in  paying  out  the 
guy-rope  of  a  derrick,  the  employers  not  being  present 
at  the  time,  and  having  given  no  orders  leading  to 
the  result.  It  was  held  that  where  two  persons  are 
acting  in  a  common  employment  under  the  same  prin- 
cipal, if  one  is  injured  by  the  negligence,  unskillfulness 
or  rashness  of  the  other,  the  principal  was  not  liable 
to  the  injured  party  in  an  action  grounded  alone  upon 
such  negligence  in  the  employe.  The  principle  thus 
onunciated  was  followed  in  Coggin  v.  Railroad  Con^ 
pany,  Thomp.  Cases,  142,  by  sustaining  a  demurrer  to 
a  declaration  which  showed  upon  its  face  that  the  in^ 
jury  complained  of  was  occasioned  by  the  carelessness 
of  other  servants  in  a  common  service.  It  was  again 
followed,  without  citing  the  particular  cane,  in  the  Nash^ 
ville  &  Chaitanooga  Railroad  Company  v.  EUiott,  1  Cold., 
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€11.  That  was  a  suit  brought  by  ^'a  haD.d  on  a  loco- 
motive engine  whose  business  was  to  pass  wood  from 
the  tender  to  the  fireman/'  to  recover  damages  sus- 
tained by  the  engine  running  off  the  track.  The  acci- 
dent may  have  happened  according  to  the  proof,  because 
the  engine  was  not  adapted  to  run  on  the  particular 
curve  of  the  road^  or  because  the  engineer  neglected 
to  wet  the  rails  as  he  had  been  previously  in  the 
habit  of  doing  at  this  place.  In  the  former  case  the 
company  would  be  liable^  because  the  knowledge  of 
the  engineer  of  the  defect  in  the  locomotive  would  be 
knowledge  of  the  company,  and  it  not  appearing  that 
the  injured  employe  was  aware  of  the  defect.  But^ 
say  the  court,  if  the  difficulty  of  passing  the  particular 
place  might  have  been  in  whole  or  in  part  obviated 
by  wetting  the  rails,  and  if  the  engineer,  whose  duly 
it  was  to  have  taken  this  precautiou  if  necessary,  neg- 
lected to  do  so,  it  would  have  been  a  proper  inquiry 
for  the  consideration  of  the  jury  whether  this  negli- 
gence of  the  engineer  caused  or  contributed  to  the 
running  off  of  tlie  engine.  "And  if  this  were  so,''  it 
was  added,  "the  case  would  be  governed  by  the  prin- 
ciple before  alluded  to,  that  where  several  servants 
are  employed  in  a  common  service,  and  one  of  them 
suffers  an  injury  by  the  neglect  or  want  of  care  of 
another,  while  they  are  jointly  engaged  in  the  same 
service,  he  cannot  recover  against  the  employer  for  such 
injury,  in  the  absence  of  any  fault  on  his  part,  because 
the  injury  was  occasioned  by  the  negligence  of  a  fellow- 
servant,  and  not  of  the  employer,  the  hazard  of  injury, 
not  only   from   his   own    want   of  proper   care  and  neg- 
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ligence,  but  on  the  part  of  his  fellow-servants  also 
being  one  of  the  risks  which,  as  between  himself  and 
employer,  he  is  supposed  to  have  taken  upon  himself 
by    the   contract." 

These    cases    not    only   settle    the    general    principle 
which    regulates  the   servant^s   right  of  recovery  against 
the   muster,   but  directly  meet  the  point  which  has  been 
suggested,   that   the   principle  does  not  apply    where  the 
injury   results   from    the   negligence  of   a  co  servant  who 
is   the  immediate  superior  of  the  injured  servant.      The 
'^foreman    of    the    job"   in    Fox   v.   Sandford,    was   the 
immediate     superior    of    the    plaintiff,   a   hand   hired   to 
work   on    that  job.       The    engineer    of    the   locomotive 
in    the   case   of  tlie   Naahville   &     Chattanooga    Railroad 
Company    v.     EHott     was     the     immediate    superior    of 
the    plaintiff,    a    fireman     or    assistant    fireman   on     the 
same   engine.       Tne   mere    fact    that   the   negligent   ser- 
vant  is,    in   his   grade   oP   employment,    superior   to   the 
servant   injured    does   not   take  the  case  out  of  the  rule. 
Nor   does   the   mere   fact    that   the   negligent   servant  is 
the   equal    or  the   inferior   in   grade  *of  the   injured  ser- 
vant:    Ragsdale  v.  Memphis  &  Charleston  Railroad.  Com- 
pany,  8   Baxt.,   426.       They   are   still  fellow- servants  in 
the   common   service,   and    each    must   take   the   risk  of 
the    neili 'euce   of  the  other:     2  Thomp.  on  Neg.,  1026, 
1028,    1034.       And  it   has  been  expr/ssly  held  by  other 
courts  that  an  engineer  and  fireman,  who  work  together 
at   or   on   the   same   engine,    are    fellow-servants    within 
the    rule:     Jones   v.    Yeager,   2    Dill.,    64;     Caldwell  v. 
Browuy    53    Pa.    St.,    453.       In    orJir    to    charge  the 
master,   the  superior   servant   must  so   far   stand   in   the 
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place  of  the  master  as  to  be  charged^  in  the  partic- 
ular matter,  with  the  performance  of  a  duty  towards 
the  inferior  servant  which^  under  the  law,  the  master 
owes  to  such  servant:  2  Thomp.  on  Neg.  1031.  "In 
order  to  recover,"  S-iys  Judge  McFarland,  "the  plaintiff 
pjust  show  that  his  injury  resulted  from  the  careless- 
ness or  want  of  skill  of  some  one  who,  in  the  par- 
ticular matter,'  stands  in  the  place  of  the  master": 
Railroad  Company  v.  Whdeas,  10  Lea,  741,  748.  See 
also  KnoxvUle  Iron  Company  v.  Dobsony  7  Lea,  367, 
the  opinion  in  which  is  delivered  by  the  same  emi- 
nent Judge.  The  EUioit  case,  as  we  have  seen,  clearly 
illustrates  the  distinction  between  the  mere  personal  neg- 
ligence of  a  superior  Tel  low- servant,  and  his  negligence 
• 

in  a  matter  in  which  he  stands  in  the  place  of  the 
master^  who,  under  the  law,  owes  a  duty  in  that  matter 
to .  the  servant.  And  another  exception  to  the  rule  is 
where  the  injury  to  the  inferior  employe,  is  occasioned 
by  the  direct  order  of  the  immediate  superior  in  a 
sudden  exigency.  This  exception  is  illustrated  by  the 
oases  of  Railroad  v.  Bowler,  9  Heis.,  866,  and  Rail" 
road   V.   Duffield,   \2   Lea,  63. 

In  the  case  before  us,  the  engineer  gave  no  order 
to  the  intestate,  and  exercised  no  authority  over  him 
which  contributed  to  the  injury.  He  did  not  stand 
in  the  place  of  the  master,  so  far  as  the  particular 
negligence  in  question  was  concerned,  for  the  perform- 
ance  of   any   duty    which,    under    the    law,    the    master 

was  bound  to  perform  f>r  the  protection  of  the  ser- 
vant. He  was  simply  negligent  in  complying  with  a 
rule  of  the  company  adopted  for  his  guidance.      It  was 
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a  case  of  personal  negligence,  such  as  the  intestate 
in  accepting  his  own  employment  undertook  to  risk. 
Whether  the  negligence  could  in  any  sense  be  consid- 
ered a  proximate  cause  of  the  particular  injury,  it  is 
unnecessaiy   to   consider. 

The  only  negligence  referred  to  in  that  part  of  the 
charge  of  the  trial  judge  which  we  have  discussed  is 
the  personal  negligence  of  the  engineer  in  failing  to 
come  to  his  engine  sooner.  .The  negligence  of  the  com- 
pany, if  any,  in  relation  to  supposed  defects  in  the 
engine,  because  of  the  knowledge  of  the  engineer  of 
those  defects,  has  not  been  considered.  The  objeclioa 
to  the  charge  on  the  latter  point  is  not  so  much  to 
what  it  contains,  as  to  its  failure  to  state  in  the  same 
connection  the  effect  of  the  knowledge  of  the  plaintiff's 
intestate  of  the  same  defects.  In  ordinary  cases,  the 
jury  should  be  told  that  to  authorize  a  recovery  these 
two  things  must  concur.  Knowledge  on  the  part  of 
the  master  or  its  equivalent  negligent  ignorance^  and  a 
want  of  knowledge  on  the  part  of  the  servant  or  its 
equivalent  excusable  ignorance.  If  the  knowledge  or 
the  ignorance  of  the  master  and  servant  in  respect  to 
the  character  of  the  machine  are  equal,  so  that  both 
are  either  without  fault  or  in  equal  fault,  the  servant 
cannot  recover:  2  Thomp.  Neg.,  995,  1009;  East  Ten^ 
Tiessee,  Virginia  &  Georgia  Railroad  Company  v.  Hodges, 
2  Leg.  Rep.,  6;  Naahmlle,  Chattanooga  &  St.  Louis 
Railway   v.    Wheleas,   10   Lea,   741. 

The  report  of  the  Referees  will  be  set  aside,  the 
judgment  below  reversed,  and  the  cause  remanded  for 
a  new   trial. 
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CooKE;  J.y  delivered  the  following  dissenting  opinion  : 

I  dissent  because  there  is^  in  my  judgment,  na 
evidence  tending  to  show  that  the  explosion  was  caused 
by  the  failure  of  the  engineer  to  be  at  the  engine 
thirty  minutes  before  the  time  of  starting,  and  con- 
ceding the  correctness  of  the  legal  proposition  discussed 
in  the  opinion  of  the  majority,  it  was  in  this  ca^e  a 
mere  abstraction  which  could  not  injure  the- defendant  r 
3  Head,  331;  3  Sneed,  434;  8  Yer.,  249;  4  Baxt., 
364;     1   Lea,   300. 

As  to  the  objection  to  the  charg<^  suggested  in  relation 
to  the  knowledge  of  defects  on  part  of  the  engineer, 
etc.,  the  charge  was  correct  as  far  as  it  went,  and 
there  was  no  request  for  any  furiher  or  more  specific 
instruction  as  to  the  effect  of  the  knowledge  of  such 
defects  on  part  of  (he  deceased:  2  Hum.,  616;  2. 
Cold.,   348. 
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East  Tennessee,  Virginia  &  Georgia  Raii^road 
Company  v.  Joseph  H.  Stewart. 

1.  Employ  KR  akb  Employe.    Fleading$  and  practice.   Damages.    Burden 

of  proof,  la  an  action  bj  an  employe  against  bis  employer  to  re- 
cover damages  for  an  injury  to  the  plaintiff  caused  by  .a  defective 
machine  or  tool,  the  burden  of  proof  is  upon  the  plaintiff,  and  it  was 
therefore  error  in  the  trial  judge  to  charge  that  the  burden  of  proof 
was  upon  the  defendant  to  show  that  the  machine  or  tool  was  suitable 
and  sufficient. 

2.  Pleadings  and  Practice.    Evidence.    Burden  ofpro(^.    As  a  general 

rule,  proof  of  the  mere  fact  of  injury  will  not,  without  more,  estab- 
lish negligence  on  the  part  of  the  defendant  so  as  to  shift  the  burden 
of  proof. 

3.  Same.    Same.    Negligence.    The  cases  in  which  proof  of  the  injury  and 

that  it  was  caused  by  the  defendant  will  entitle  the  plaintiff  to  recover 
in  the  absence  of  countervailing  testimony,  are  cases  in  which  the 
evidence  that  establishes  the  injury  establishes  also  facts  and  circum- 
stances from  which  negligence  on  the  part  of  the  defendant  may  be 
fairly  implied. 

4.  Same.    Same.    Same,    Burden  of  proof.  Where  a  fireman  on  a  locomo- 

tive was  injured  by  a  jet  of  steam  from  an  oil  cup,  which  he  was  in 
the  act  of  filling,  and  the  proof  left  it  doubtful  whether  the  accident 
was  the  result  of  his  own  negligence  or  occasioned  by  a  defect  In 
the  cup  or  its  appliances,  the  case  would  be  within  the  general  rulej 
not  the  exception,  and  the  burden  of  proof  would  rest  on  the  plaintiff. 


FROM   SULLIVAN. 


Appeal   in   error   from   the  Circuit  Court  of  Sullivan 
county.      N.   Hacker,  J. 

W.  D.  Haynes,  N.  M.  Taylor  and  W.  M.  Bax- 
ter for   Railroad. 
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C.  J.  St.  John  and  Thomas  Cubtin  for  Stewart. 
Cooper,  J.,  delivered  the  opinion  of  the  court. 

Action  brought  by  Stewart  against  the  railroad  com- 
pany for  personal  injuries.  The  verdict  and  judgment 
were  in  favor  of  Stewart,  and  the  company  appealed 
in  error.  The.  Referees  report  that  the  judgment 
should  be  reversed  for  error  in  the  charge  of  the  trial 
judge  to  the  jury.  Both  parties  except,  opening  the 
whole  case. 

Stewart    was    injured    in    the   face  and   eyes   by  an 

explosion   of  steam  and  tallow  from  an  oil  cup.      There 

are  two  oil  cups  on   a  locomotive,    one    on    each   side 

about  the  center  of  the  steam   chest,   and  they  require 

to  be  filled  for  about  every   seventy   miles    of    travel. 

Each   cup  connects    with    the    steam    chest   by   a  pipe, 

which   enters   the   bottom   of  the  cup  and   runs,  up  the 

center,   the  access  of  steam   being   controlled   by  a  stop 

cock.       There  is  also   a  waste    cock    at  the   bottom   of 

the  cup  by   which    its    contents    may    be    drained    off. 

When   the  cups  are   filled,   the   steam   is   first  shut   ofi^ 

the  waste  cock   opened,   and   the  top  of  the  cup  raised 

and   removed   to   one   side  by   a  yoke  working  a  screw. 

Stewart   had  been   a  fireman  on  railroad  locomotives  for 

two   or    three   years    before    the    injury    complained   of, 

and  in   the   employment  of  the   defendant  below  for  at 

least  a  year.       It   was  a   part  of  his  duty  as  a  fireman 

to  fill  the   oil  cups.       The  company  had  the  same  kind 

of  cup   on   a  number   of  its  engines,   and   Stewart  was, 

he  says,   familiar    with   them,   or  to  use  his  own  words, 

'^knew   all  about  the  cup  so   far  as  putting  in   tallow 
28— VOJL.  13. 
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was  concerned/'  He  had  made  one  trip  on  the  par- 
ticular engine  about  ten  days  before  the  accident  oc- 
curred, the  oil  cups  being  then  all  right.  On  the- 
day  of  the  injury  he  had  filled  both  cups  in  the  morn** 
ing  before  the  engine  w:is  hot,  and  could  not  therefore- 
fell  if  the  oil  cups  were,  right.  After  running  about 
seventy  miles  the  train  stopped,  and  he  undertook  to 
fill  the  cups.  He  filled  the  right  hand  cup  finding* 
it  all  right,  and  then  went  to  the  left  hand  cup.  Hi» 
statement  then  is:  ^'I  first  shut  off  steam  by  closing 
the  feed  valve  (meaning  the  valve  of  the  steam  cock). 
I  t^en  opened  the  waste  cock.  I  then  took  off  the 
yoke,  but  the  cap  dtill  remained  on  the  oil  cup.  I 
tried  to  remove  the  cap  with  my  hand^  but  it  was^ 
closed  tight  and  could  not  be  moved.  I  then  set  my 
oil  oan  on  the  left,  and  stooped  over  to  get  a  block: 
that  was  on  the  engine  to  knock  the  cap  off  the  cup. 
The  block  was  on  the  right.  While  I  was  stooping 
the  cap  flew  off,  and  the  tallow  flew  in  my  face  and 
eyes.''  The  witness  adds:  "The  pee  on  steam  cock 
must  have  wasted  or  leaked.  This  is  all  the  wav  I 
can  account  for  the  explosion."  The  other  witnesses- 
say  that  it  is  impossible  to  have  an  explosian  of  an 
oil  cup  unless  the  valve  is  left  open,  or  the  steam  is^ 
escaping  because  of  some  defect  in  the  stop  cock.  It 
is  obvious  therefore  that  the  explosion  was  occasioned 
either  by  the  negligence  of  the  plaintiff  in  not  prop- 
erly closing  the  steam  cock,  or  from  some  defect  iik 
the  cock  which  allowed  a  sufficient  quantity  of  steam 
to  pass  through  the  tube  projecting  into  the  cup.  In 
the'  latter  event,   the   defect    was   one   which   could   not 
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be  seen  from  the  outside^  but  the  existence  of  which 
could  easily  have  beep  ascertained  by  me:ms  of  the 
waste   cock. 

The  trial  judge  charged  the  jury  that:  "The 
burden  of  proof  is  on  the  defendant  to  show  that  its 
oil  cup  and  appliances  were  suitable,  sufficient^  etc., 
under  the  instructions  heretofore  given.^'  These  instruc- 
tions were  that  railroad  companies  are  required  to  furnish 
their  employes  suitable  and  safe  machinery  and  tools 
with  which  to  operate,  subject  to  the  qualification  that 
the  employe  takes  the  risk  of  defects  known  to  him 
at  the  time  of  employment,  or  which  ;nay  afterwards 
become  known,  and  ior  the  repair  whereof  no  promise 
has  been  made  by  the  master  after  notice.  But,  as 
is  well  said  by  the  counsel  of  the  r.iilroad  Ci^mpany, 
the  < obligation  to  furnish  safe  and  suitable  machinery 
is  one  tliog,  and  the  burden  of  proof  when  an  acci- 
dent occurs  is  another  and  a  different  thing.  And 
the  question  presented  by  the  judge's  charge,  upon  the 
supposition  that  the  injury  to  the  plaintiff  below  was 
occasioned  by  a  defect  in  the  oil  cup  or  its  appliances^ 
is  whether  the  burden  of  showing  the  defect  rested 
upon   the   plaintiff  or   not. 

The  gist  of  the  action,  as  set  out  in  the  declara- 
tion, is  that  the  explosion,  which  occasioned  the  injuries 
sued  for,  was  "caused  by  reason  of  said  oil  cup  being 
■  defective  and  not  kept  in  proper  repair."  The  obli- 
gation of  proving  any  fact  lies  upon  the  party  who 
substantially  asserts  the  affirmative  of  the  issue:  1 
Greenl.  Ev.,  sec.  74.  "No  one,"  says  Mr.  Justice 
Field^   "is   respouaible   for  injuries   resulting  from   inev- 
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itablf  accident  whilst  en^j^aged  \u  a  lawful  business.  A 
party  charging  negligence  as  a  ground  of  action  must 
prove  it'^  Uie  Nitro  Glycerine  Case,  15  Wall.,  524. 
The  presumption  of  law,  moreover,  is  always  in  favor 
of  the  performance  of  duty:  Polk  v.  Eirttandy  9  Heis., 
292,  295.  And  consequently,  in  a  suit  between  em- 
ploye and  employer  for  an  injury  caused  bj  a  defec- 
tive machine  or  tool,  the  presumption  would  be  in 
favor  of  the  employer,  and  must  be  overcome  by  proof 
Hailroad  v.  Cfurley,  12  Lea,  46,  68.  And  accordingly 
in  Railroad  v.  Dujield,  12  Lea,  63,  71,  which  was 
such  a  case,  it  was  expressly  said  that  the  trial  judge 
.€rred  in  charging  -  that  ''the  burden  of  proof  is  on 
the  defendant  to  show  that  it  provided  the  plaintiff 
with  tools  and  implements  safe,  suitable  and  sufficient;'' 
and  also  erred  in  refusing  to  charge,  as  requested  by 
the  company,  that  ''the  law  presumed  that  the  master 
had  performed  the  duty  the  law  imposes  to  furnish 
safe  and  suitable  machinery,  and  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  this  duty  has  not  been 
performed.'' 

There  are  cases  in  which  proof  of  the  injury  com- 
plained of,  and  that  it  was  caused  by  the  railroad 
company  will  entitle  the  plaintiff  to  recover  unless  re- 
butted by  other  testimony.  And  it  is  usual  to  say 
in  such  cases  that  the  requisite  proof  on  the  part  of 
the  plaintiff  shifts  the  burden  of  proof  upon  the  de- 
fendant. It  has  been  repeatedly  held  in  this  State 
that  where  an  injury,  either  to  persons  or  stock,  is 
shown  to  have  been  occasioned  by  the  moving  train 
of  a   railroad  company,  it   then   becomes    incumbent  on 
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the  company  to   show  that  it  exercised   all   the  care  it 
.was   bound   to   exercise^   in   doing   which   it   woald   nec- 
essarily  establish   the   sufficiency   and   safety   of  its   ma- 
chinery:    Railroad  y.  H^m^f  1  Cold.,  72;,  Railroad  v. 
Connor,   9   Heis.,    19.       So,    where   the   plaintiff's   house 
is   proved    to    have    been    burned    by   sparks   from   the 
defendant's   engine,  it  devolves  on  the  company  to  show 
that  the  engine   was   properly   constructed,   and  in  good 
condition :     Burke  v.  Railroad,   7  Heis.,   451 ;    Simpson 
V.   Railroad,   5   Lea,   456.       So,   where  the  plaintiff  has 
established   the   existence  of  a   nuisance  to  his  dwelling- 
house   by   the  coal  dust  arising  from  the  ^company's  coal 
chutes   or   boxes,   the   company   must   show   proper  care 
in   the  erection   and   use  of  the  chutes  or  boxes:     8aU 
lee   V.   Railroad   (manuscript  opinion  at  this  term).     So, 
the  mere  explosion   of  a  steam   boiler   may  justify    the 
jury    in    finding    negligence    as    an    inference     of    fact- 
Young  v.  Bransjord,   12  Lea,  232.       The  rule  is  other- 
wise  in  .the   case    of   injury   to   a   passenger   or  a   tres- 
passer:    Railroad   v.    Mitchell,    11    Heis.,  400;     Sommers 
V.    Railroad,   7   Lea,   204.       Unless   indeed,  in  the  case 
of  a   passenger,   the   proof  which  establi»hes   the   injury 
shows  also  that  it  was  occasioned  in  a  particular  manner 
that   in   itself  would  imply  negligence  :     Oartis  v.   Rail* 
road    Company,   18  N.   Y.,   543;     Holbrooh  v.  Railroad, 
Company,   12   N.   Y.,   236.       The    reason    of   the    ruli*, 
therefore,   whenever  it   is  applied,   is  that   the  evidence 
which   establishes    the    injury   establishes   also   facts   and 
circumstances   from   which   negligence  on  the  part  of  the 
wrong- doer   may  be  fairly  implied:     2  Pars.  Cont.,  224. 
Or,   as  it   is   otherwise   expressed,   res  ipsa  loquitur. 
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The  general  rule  undoubtedly  is  that  the  mere  fact 
that  the  injury  happened  to  the  plaintiff  will  not,  with- 
out more,  amount  t'^  evidence  of  negligence  on  the  part 
of  the  defendant:  2  Thomp.  on  Neg.,  1227.  The  duty 
of  making  out  his  case  is  upon  th6  plaintiff,  and  it  is 
not  ptrictly  accurate  to  say  that  the  burden  of  proof 
is  shifted  to  the  other  side.  The  proper  charge  would 
be  that  if  the  jury  were  satisfied  from  the  proof  that 
the  injury  had  been  occasioned  by  the  defendant  under 
such  circumstances  as  to  show  negligence  on  the  part 
of  the  deiendant,  then  they  should  find  for  the  plaintiff 
unless  the  pro(  f  further  satisfied  them  that  the  ma- 
ohinery  of  the  company  was  in  good  condition,  and  up 
to    the   present   state   of  the  art,  to  as  to  prevent  as  far 

# 

as  possible  ihe  happening  of  such  accidents  as  the  one 
complained  of.  The  liability  of  the  company  to  an  em- 
ploye would  be  further  limited  by  the  usual  qualifica- 
tions growing  out  of  the  relation  of  master  and  servant. 
The  proo^  in  the  case  before  us  shows  that  the 
plaintiff  was  injured  by  a  jet  of  steam  from  the  oil 
cnp.  But  it  jilso  shows  that  the  accident  might  have 
been  occasioned  by  the  negligence  of  the  plaintiff  him- 
self in  failing  to  close  the  steam  cock.  The  facts 
and  circumstances  do  not  necessarily  or  fairly  cjrry 
with  them  an  implication  of  negligence  on  the  part  of 
the  company.  To  rait^e  the  presumption  of  negligence 
it  should  further  appear  that  the  injured  party  was 
without  fault:  Railroad  v.  Walraih,  38  Ohio  St.,  461. 
The  burden  of  proof  was  upon  the  plaintiff  to  show 
negligence.  And  his  Honor,  the  trial  judge,  was  ia 
error   in  charging   otherwise. 
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Error  is  assigned  upon  the  admission,  over  the  ob- 
jection of  the  defendant,  of  the  deposition  of  the  wife 
of  the  plaintiff.  The  objections  now  made  are  that 
the  wife's  information  about  the  case  was  obtained  '^by 
virtue,  or  in  consequence  of  the  marital  relation,'' 
and  that  her  testimony  was  mere  hearsay.  The  record 
shows  that  the  plaintiff  offered  to  read  the  deposition, 
^'to  which,  defendant  objected,"  and  the  court  permitted 
it  to  be  read.  The  objection  thus  made  would  only 
go  to  the  competency  of  the  witness:  Miller  v.  StaUy 
12  Lea,  225,  and  caees  therein  cited.  The  witness 
was  competent  to  prove  facts  within  her  knowledge, 
and  her  testimony  only  inadmissible  as  to  ''any  matter 
which  occurred  between  them  (husband  and  wife),  by 
virtue  of  or  in  consequence  of  the  marital  relation": 
Act  of  1879,  ch.   200. 

Other  errors  relied  on  are  not  likely  to  occur  upon 
another  trial. 

The  report  of  the  Referees  will  be  confirmed  in  ac- 
cordance with  this  opinion,  the  judgment  below  reversed, 
and   the   cause   remanded    for   a   new   trial. 
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Gibson^  Lee  &  Ck).  v.  D.  B.  Carlin. 

1.  Pleading  and  Practige.    Suit  for  JaUvre  to  perform  conbrad.     What 

may  he  recovered.  It  is  the  settled  law  of  this  State,  confirmed  by  a 
declatory  statute,  that  a  plaintiff,  who  has  not  performed  his  oon-^ 
tract,  may  nevertheless  recover  compensation  for  the  partial  per-- 
formance  equal  to,  and  limited  by  the  value  of  the  benefit  conferred, 
the^  defendant,  by  the  very  statement  of  the  principle,  being  entitled 
to  abate  the  recovery  by  the  damages  sustained,  these  damages  ex- 
tending to  such  as  might  be  recovered  iij  a  cross-action. 

2.  Same.    Same.    Same.  BeeoupmerU.  The  defense  of  recoupment  in  such 

cases,  which  would  be  good  at  law  wi^out  a  cross-action,  would  be 
equally  good  in  equity  without  a  cross-bill. 

8.  Same.  Same.  Measure  of  damagee.  The  measure  of  damages  in  such 
cases  is  usually  the  difference  between  the  contract  price  and  the 
value  of  the  work  as  done,  or  the  cost  of  replacing  the  work  so  as  to 
make  it  equal  to  the  work  contracted  for,  to  which  may  be  added  tlie 
actual  damages  from  any  injury,  the  proximate  result  of  the  breach  of 
contract,  occurring  before  the  accrual  of  the  defendant's  right  of  ac- 
tion for  the  breacli,  or  within  the  reasonable  time  thereafter  required 
to  replace  the  defective  work. 

4^  Same.    Same.    Same.    Beeoupmeni.    A  mechanic,  who  undertakes  to 

put  on  a  new  tin  roof  on  a  building,  and  fails  to  perform  his  con- 

*  tract,  is  liable  to  have  the  contract  price  recouped  by  deduction  for 

the  defective  work,  and  the  actual  injury  to  the  building  from  rain 

water  penetrating  such  roof  by  reason  of  the  defective  work. 

5.  Same.  Same.  Same.  Although  a  contract  stipulate  for  the  completion  o£ 
work  by  a  specified  time,  yet  if  both  parties  consent  to  an  extension, 
of  the  time,  the  liability  of  the  mechanic  for  injury  occasioned  hy 
defects  in  the  work  will  continue  during  such  extension,  and  until 
the  expiration  of  a  reasonable  time  thereafter  within  which  to  rec« 
tify  the  defects. 


FROM   HAMILTON. 


Appeal    from    the    Chancery   Court  at  Chattanooga^ 

•  

W.   M.  Bradford,  Ch. 
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J.  A.   Caldwell  for  compIainaDts. 

Elder  &   White  for  'defendant. 

CiooPEB,  J.,  deliveirei]   the  .  opinion  of » the  court. 

Bill   to   enforce  the   mechanic's  lien  upon  the  follow- 
ing writing-: 

"  Ghattanoooa,  Tenn.,  December  29, 1881. 
Kr.  D.  6.  Carlin,  City.    Dear  Sir — ^We  will  furnish  the  material,  and 
put  on  good  tin  and  give  it  two  coats  of  mineral  paint  and  boiled  oil,  and 
pat  on  your  roof  on  your  building  on  Ninth  street,  40x44,  for  one  hun- 
dred and  thitty-three  dollars.    This  will  include'taking  off  the  tar  roof. 

Very  respectfully,  Gibson,  Lee  &  Co. 

The  above  contract  is  accepted,  Dec.  29, 1881.  D.  B.  Cabixet. 

And  work  to  be  done  in  ten  or  twelve  days  from  date." 

In  addition  to  the  amount  specified  in  the  writing, 
the  complainants  claim  $13.35  for  extra  work  in  cap- 
ping the  side  or  fire  walls  of  the  building.  The 
defendant  in  his  answer  contends  that  the  writing  pro- 
duced does  not  contain  the  entire  contract,  and  that 
the-  capping  of  the  walls,  for  which  extra  compensa- 
tion is  claimed,  was  included  in  the  contract.  He 
further,  insists  that  the  contract  has  never  been  com- 
plied with — the  work  being  so  negligently  and  badly, 
done  that  the  roof  has  always  leaked,  and  still  con- 
tinues to  leak  when  it  rains,  to  the  great  damage  of 
the  building.  He  claims  a  deduction  from  the  con- 
tract price  by  way  of  recoupment.  The  chancellor 
granted  the  complainants  all  the  relief  sought  without 
deduction.  The  Referees,  upon  Carlin's  appeal,  have 
sustained  his  defenses.  The  complainants  except  to 
their  report. 

The   new   roof  was  put  on  within  the  ten  or  twelve 
days'  limitation   of    the    written    contract   made   an   ex- 
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hibit  to  the  bill^  bat  the  complainants'  foreman  admits 
that  8ome  leaks  were  foun^  which  were  not  closed  for 
several  days^  and  sorae  leaks  it  is  otherwise  clearly 
shown  have  never  been  remedied.  The  capping  of  the 
side  parapet  or  fire  walls  was  not  done  before  Feb- 
ruary 6  th,  and  perhaps  later.  The  foreman  of  com- 
plainants testifies  that  he  left  their  service  in  May^  at 
which  lime  one  coat  of  painty  and  the  second  coat  on 
half  the  roof  had  been  pat  on,  the  other  half  of  the 
second  coat  being  finished,  he  says,  sometime  after- 
wards. There  was  therefore  no  compliance  by  the 
complainants   with   the   contract  in   point  of  lime. 

It  clearly  appears  that  the  written  proposition  and 
acceptance  exhibited  with  the  bill  do  not  contain  the 
entire  contract  of  the  parties.  The  complainant,  Gib- 
sou,  who  carried  on  the  negotiations  and  made  the 
contract  with  the  defendant,  testifies  himself  that  the 
defendant,  as  a  part  of  the  contract,  agreed  to  have 
a  brick- mason  present  when  the  old  roof  was  taken 
off  to  repair  and  cap  the  side  walls  of  the  building, 
without  which  he  admits  the  roof  could  not  be  made 
tight  unless  the  walls  were  capped  with  tin.  He  fur- 
ther testifies  that  it  was  a  part  of  the  agreement  that 
the  contract  price  was  to  be  paid  by  the  defendant 
by  a  cash  payment  of  $25  when  the  work  was  com- 
pleted, and  the  residue  in  monthly  installments  of  $25 
each  for  which  the  defendant  was  to  give  his  notes 
with    a  certain   specified    person    as   surety.       It   is   also 

• 

shown  by  the  proof  that  the  defendant,  as  his  part 
of  the  contract,  was  to  furnish  new  sheeting  for  the 
roof    and    a    workman     to    put    it    on   as   it   might   be 
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needed  when  the  tin  was  laid,  and  that  he  did  fur- 
nish the  workman  and  the  sheeting,  and  that  the  new 
sheeting  was  put  on  as  directed  by  the  complainants' 
workman.  A  contract  partly  in  writing  and  partly 
in  parol  is  an  oral  contract:  Smith  v.  O* Donnelly  8 
Lea,  468. 

The  parties  differ  as  to.  whether  the  capping  of  the 
fire  walls  was  embraced  in  the  contract.  The  com- 
plainant, Gibson,  testifies  that  be  and  the  defendant 
discussed  the  mattvr,  and  that  the  agreement  reached 
was  that  the  walls  were  to  be  rebuilt  to  their  original 
height  by  the  defendant,  and  cemented  on  top.  In 
another  place  he  ^ays  that  the  defendant  had  agreed 
to  have  a  mason  present  when  the  old  roof  was  taken 
off  to  repiir  the  walls.  The  defendant  denies  that  any 
such  agreement  was  made.  On  the  contrary,  he  tes- 
tifies that,  owing  to  his  fr<?quent  and  unavoidable  ab- 
sences from  the  city,  he  requested  the  complainants  to 
make  him  a  proposition  covering  all  necessary  work 
on  the  parapet  walls  so  as  to  make  a  good  roof.  He 
adds,  in  support  of  his  assertion,  that  complainant 
Gibson  had  offered  to  put  on  a  tin  roof  for  (96,  if 
defendant  would  take  off  the  old  roof  and  do  the  other 
work.  Gibson  admits  that  he  may  have  made  that 
offer,  ns  plain  roofing  without  painting  was  then  at 
16  a  square,  which  would  have  amounted  to  the  sum 
mentioned.  It  elsewhere  appears  that  the  cost  of  taking 
off  the  old  roof  was  about  $3,  and  the  cost  of  paint- 
ing about  (16.  The  defendant  insists  that  the  differ- 
ence between  these  sums  and  the  contract  price  is 
what    was    agreed     upon    for    the    work   on   the    walls. 
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The   inference^    as    the    Referees    say,    was   a   fair  one. 
The    written    proposition    of   the    complainants    is    that 
they   "will   furnish   the   material,    and    put  on  good  tin, 
*     *     and   put   on   your   roof   on   your   building,    *     * 
40x44."       The*    meaning    would    seem    to    be   that   the 
complainants   would   "  furnish   the  material,''  and  do  the 
work  necessary  to  make  a  good  roof.       And  this  would 
be   a   legitimate   construction   to   put   upon  the   language 
unless   it   is  otherwise  showu    that  the  defendant  was  to 
furnish     new    sheeting    and    a   workman    to    put   it   on, 
and   that   he   complied    with   this   part   of   the    contract* 
There    is    nothing,    except    complainant   Gibson's   testi- 
mony,   to    show    that    defendant    was    to    do   anything 
about  the   parapet   walls.       And   a   most  significant  fact 
is   that   while    the    defendant    did,    through    his   son   as 
his  agent,   he   himself  being  absent  from   the  city,  fur- 
nish   new    sheeting    and   a   workman,    not   a   word   was 
said   by   the   complainants'    workman    to    the   sou   al>out 
any   expected    mason.       The  contract   describes    the  roof 
as  40x44  feet.     The  building  fronts  40  feet  from  outside 
wall  to   outside  wall,  and  runs  back  42  feet.      The  esti- 
mate of  the  contract  covers  the  walk.       And   the  com- 
plainants'  principal  workman,  who    was    the   acting   boss 
of   the   work,   testifies   that   on    the  evening   of  the   day 
the   roof   was   put  on,   he   told   the  foreman  of  the  com- 
plainants  that   the   walls    had   to   be   capped,  that   there 
was   soldering   to   do,   and    gutters    to    be   put   up,   and 
the   foreman   replied   that   he   would  have  it  done.      The 
'  circumstances  sustain  the  defendant's  contention,  and  we 
concur  with  the  Referees  in  thinking  that  the  necessary 
work  on  the  parapet  walls  was  included  in  the  contract. 
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The  front  parapet  wall  was  ruo  np  three  feet  above 
the  roof,  and  covered  originally  with  plank.  One  of 
the  side  walls  ia  said  by  the  defendant  to  have  been 
twelve  inches  high,  and  the  other  six  inches  for  about 
half  its  length.  The  other  testimony  shows  that  these 
side  walls  were  down  to  the  roof  in  some  places;  in 
others  two  or  three  inches  high,  and  one  and  one-half 
feet  in  others.  When  the  new  roof  was  put  on  the  tin 
was  ran  up  about  three  inches  on  the  front  parapet, 
and  "  flashed ''  or  inserted  between  the  brick.  The 
same  process  was  pursued  on  the  side  walls  for  three 
or  four  feet  from  the  front  wall.  As  to  the  residue 
of  the  side  walls  nothing  was  done,  and  the  water, 
whenever  it  rained,  ran  down  between  the  tin  and 
these  walls.  The  flashing  on  the  front  wall  was  not 
properly  done.  It  should,  according  to  the  testimony 
of  an  impartial  tinner,  have  been  pointed  with  cement. 
^'It  is  generally  expected,"  adds  this  witness,  "that 
the  tinner  will  do  this,  or  have  it  done  when  it  is 
necessary  to  be  done."  But,  as  we  have  seen,  the 
contract  in  this  case  rf*quires  the  complainants  to  do 
all  that  was  necessary  to  be  done  on  the  parapet  walls 
to  make  a  good  roof.  By  reason  of  the  failure  to 
cement  the  flashing,  the  inserted  tin  drew  out,  allow- 
ing rain  water  to  run  dowii  the  wall  to  the  sheeting, 
and  drain  off  at  the  lowest  points,  injuring  the  plaster 
and  paper  on  the  walls,  and  compelling  the  tenants  to 
nse  vessels   to  catch   the  flow. 

After  the  complaiDants  had  capped  the  side  walls 
with  tin,  the  roof  ceased  to  leak  along  these  walls, 
but  the  leaks  continued  along  the  front   of  the  house, 
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and   ID   some   places    through    the    roof.       The  tin    was 
put   on    in   standing   seams,   which   will    leak  if  flooded. 
"These   seams,"   says   the    principal    workman    who   put 
on   the   roof,   "were    not    constructed   so   as   to    prevent 
leaking   if  flooded    with    water."       The   principal   cause 
of  the   leaks   in   the   body  of  the  roof  was  a  sunk  place 
of  twenty-four    square    feet.       One    witness    says   three 
feet   by   eight   feet,   and   another   six   feet   by   four   feet, 
towards   the  rear  of  the  building  near  the  center.      This 
was   occasioned   probably   by  the  sinking  of  a  joist,  but 
might   easily   have    been     remedied    in    putting    on    the 
new   sheeting.       The   water   might   also*  have    been   pre- 
vented   running   through  the   seams    by  flat    locking  and 
soldering  them.       Neither  of  these  courses  was  pursued. 
The   complainants'    principal    workman   testifies   on  these 
points:     "I   did    not    have    tl^e    carpenter   to   raise    the 
roof,   nor   did    I    put    on    a    flat   lock   seam   because   I 
did   not   think   it   necessary."      The  witness  adds  that  it 
rained   the   day   the    roof    was    put   on,   and   the   water 
stood   in   this   low   place   to    the   depth   of  a  quarter   of 
an   inch,   and    was   therefore    not    deep   enough    to   flood  < 
the   seams.       The   testimony,  however,  is  that  the  seams 
were   afterwards   frequently   flooded. 

It  is  obvious  from  the  foregoing  facts  that  the  com- 
plainants *  not  only  failed  to  perform  their  part  of  the 
contract  in  time,  but  failed  to  do  the  work  properly* 
Thej  complainant,  Gibson,  admits  in  his  deposition  that 
the  agreement  of  his  firm  was  to  put  on  a  good 
roof,  and  a  good  roof,  all  the  witnesses  concur  in  say- 
ing, would  be  one  that  would  keep  out  the  rain.  Th& 
work   failed   to   accomplish   this  object,  and    was  conse- 
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quently  not  according  to  the  contract.  But  it  was 
also  so  uegligently  and  badly  done  that  the  building 
of  the  defendant  was  actually  damaged  by  the  rain 
water  which  found  its  way  tilong  the  parapet  walls  and 
through   the  roof. 

According  to  the  strict  principles  of  the  common 
law  it  was  difficult  to  sustain  an  action  for  compen- 
sation in  favor  of  a  party  who  had  violated  or  failed 
to  perform  his  part  of  a  specific  contract.  For  the 
existence  of  the  contract  was  a  defense  to  an  action 
for  a  q^iantum  meruU,  and  the  breach  of  the  contract 
forbade  an  action  upon  it.  In  equity  no  difficulty 
lay  in  the  way  of  an  adjustment  of  the  rights  of  the 
pirties,  and  the  courts  of  law  soon  adapted  the  rules 
of  equity  to  its  forms.  From  an  early  day  in  this 
State,  and  independent  of  statute,  it  became  the  settled 
law  that  the  plaintiff,  who  has  not  performed  his  con- 
tract, may  nevertheless  recover  compensation  for  the 
partial  performance  equal  to,  and  limited  by  the  value 
of  the  benefit  conferred,  the  defendant,  by  the  very 
statement  of  the  principle,  being  entitled  to  abate  the 
recovery  by  the  damages  sustained :  Irwin  v.  Belly  1 
Tenn.,  485;  Stump  v.  Estill,  Peck,  175;  Porter  v. 
Woods,  3  Hum.,  56.  The  recoupment  by  the  defend- 
ant, as  his  defense  was  called^  was  made  simply  by, 
or  in  ascertaining  the  plaintiff's  quantum  meruit,  and 
might  be  by  plea  without  cross-action :  Whitaker  v.  Pt*Z- 
len,  3  Hum.,  466;  Overton  v.  Phelan,  2  Head,  445* 
Recoupment,  as  said  by  Fogg,  Special  Judge,  in  Pettee 
V.  Tennessee  Manufacturing  Compa/ny,  1  Sneed,  381,  orig- 
inally  implied*  a   deduction   from   the   plaintiff's  demand' 
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arising  from  payment  or  some  other  analogoas  fact, 
but  has  been  extended  in  this  class  of  cases,  ex  ne- 
cesritcUe,  to  meet  conflicting  equities,  to  counter  claims 
or  such  damages  as  might  be  recovered  in  a  cross- 
action  for  the  breach  of  the  contract.  The  statute, 
Code  section  2918,  is  merely  declaratory  of  the  pre* 
existing  law.  A  defense  in  such  a  case  which  would' 
be  good  at  law  without  a  cross  action,  would  also  be 
good  in  equity  without  a  cross-bill,  for  in  both 
courts,  the  recoupment  would  be  made  simply  by,  or 
in   ascertaining  the   plaintiff's  quantum  meruiL 

But  the  defendant  is  mistaken  in  supposing  that  he 
may  do  nothing,  and  yet  hold  the  complainants  liable  for 
all  damages  which  may  accrue  at  any  time  thereafter 
from  the  defective  work.  In  this  class  of  cases  as  in  the 
case  of  breaches  of  contract  for  personal  service,  the  law . 
requires  from  the  injured  party,  after  he  has  accepted 
or  used  the  work,  active  diligence  to  prevent  more 
damage  than  is  necessary.  He  can  charge  the  delin- 
quent party  for  such  damages  only  as,  by  reasonable 
effort  and  expense,  he  could  not  prevent:  Walker  v. 
EOia,  1  Sneed,  515;  2  Greenl.  Ev.,  sec.  261.  The 
measure  of  damages  is  ordinarily  the  difference  between 
the  contract  price  and  the  value  of  the  work  as  done 
for  merely  inferior  work,  and  for  defective  work  the 
cost  of  replacing  it  so  as  to  make  it  equal  to  the 
work  contracted  for:  Parker  v.  Steedy  1  Lea,  206 
Bu^h  V.  Jones,  2  Tenn.  Ch.,  190.  To  these. may  be 
added  damages  for  any  injury  the  proximate  result  of 
the  breach  of  contract,  .and  which  may  &irly  be  con- 
sidered  to  have  been  in  the  contemplation   of  the  par- 
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ties,  and  which  could  be  recovered  in  a  cross-action: 
Pettee  v.  Tennessee  Manufacturing  Company,  1  Sneed, 
381.  Of  course,  injury  to  a  building  from  rain  would 
be  within  the  contemplation  of  the  parties,  and  the 
proximate  result  of  defective  work  under  a  contract  the 
very   object   of   which    was   to  prevent  that  very   injury. 

The  defendant's  own  proof  shows,  by  itemized  state- 
ments of  witnesses,  that  the  " flashing'*  on  the  front 
parapet  wall  could  have  been  properly  cemented,  and 
the  sunken  [part  of  the  roof  elevated  and  the  open 
seams  soldered  for  twenty  or  thirty  dollars.  ^It  was 
the  duty  of  the  complainants  to  do  this  work  within 
the  time  allowed  by  the  contract,  or  any  additional 
contract,  for  the  completion  of  the  roof  in  question. 
It  was  the  duty  of  the  defendant,  at  his  peril,  to 
rectify  the   defects    within    a   reasonable    time   thereafter. 

The  real  difficulty  in  this  case  is  to  fix  that  time, 
which  not  only  regulates  the  deduction  for  inferior 
and  defective  work,  but  limits  the  recovery  of  dam- 
ages the  proximate  result  of  the  defects.  If  both 
parties  had  treated  the  contract  as  at  an  end  after  the 
expiration  of  the  ten  or  twelve  days  stipulated  for  its 
completion,  the  defendant's  right  of  action  for  a  breach 
of  the  contract  would,  then  have  accrued,  and  the 
defendant  would  only  have  been  allowed  a  reasonable 
time  thereafter  to  do  the  work  necessary  to  prevent 
further  damage  to  the  building.  The  proof  shows  that 
this  work  might  have  been  dcme  in  two  or  three 
hours.  A  few  days  delay  could  alone  be  considered 
as  reasonable. 

The   parties   did   not,   however,   treat   the  contract  as 
29— VOL.  13; 
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at  an  end  after  the  lapse  of  the  twelve  days  specified. 
On  the  contrary  the  defendant  repeatedly  urged  the 
complainants  to  do  the  work,  and  they  did  work  there- 
after under  the  contract.  By  mutual  consent  the  time 
was  extended.  The  fire  walls  were  not  capped  before 
the  sixth  of  February^  and  the  painting  of  the  roof  not 
finished  until  after  the  complainants'  foreman,  as  he 
testifies,  left  their  employment  in  May.  Under  the 
circumstances,  it  was  for  the  complainants  to  show,  by 
notice  to 'the  defendant,  or  some  formal  act  after  the 
painting  was  completed,^  such  as  a  demand  of  payment, 
that  they  considered  the  work  done.  In  the  uncer- 
tainty in  which  the  proof  of  the  complainants  has  lefti 
this  point,  we  feel  justified  in  fixing  the  first  of  June 
as  the  end  of  the  reasonable  time  in  which  the  de- 
fendant should  have  protected  his  building.  Up  to 
this  time,  the  defendant  will  be  allowed  to  recoup  the 
contract  price  by  proper  deductions  for  the  inferior 
and  defective  work,  and  by  the  damages  to  the  build- 
ing occasioned  by  the  defective  work.  The  defendant 
has  made  no  proof  of  damages  limited  to  this  period, 
and  there  is  proof  tending  to  show  that  rain  water  would 
penetrate  his  front  parapet  wall  by  reason  of  soft  and 
loose  brick  therein,  and  also  by  reason  of  a  defective 
wooden  cornice  on  the  outside.  At  what  time  the 
wall  became  pervious  to  rain  does  not  appear.  It 
must  be  referred  to  the  master  to  take  proof,  and 
report  the  deduction  .  for-  the  inferior  and  defective 
work,  and  for  any  damages  accruing  on  account  of  the 
defective  work  between  the  removal  of  the  old  roof 
and  the   first   of   June   thereafter. 
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The  chancellor's  decree  will  be  reversed,  and  a 
decree  ^rendered  here  in  accordance  with  the  report  of 
the  Referees  and  this  opinion.  The  complainants  will 
pay  the  costs  of  this  court  up  to  and  inoluding  the 
decree  rendered,  the  other  costs  to  await  the  result  of 
the  reference. 


8.   R.  CouLTEB  V.  C.   B.   Davis  and  Wipe. 


18L461 
110   888 


1.  Pleadino  a^d  Practice.    Bes  adjudieata.    To  make  a  judgment  or 

decree  in  one  suit  a  bar  to  another  suit  between  the  same  parties,  it 
must  appear  not  only  that  the  subject-matter  of  the  two  suits  are 
the  same,  but  that  the  proceedings  were  for  the  same  object  and 
purpose,  the  same  point  being  directly  in  issue.' 

2.  Same.     When  a  decree  in  chancery  ia  no  bar  to  aetion  at  law.    A  decree 

in  chancery,  on  final  hearing,  dismissing  a  bill  filed  to  perpetually 
enjoin  as  a  nuisance  the  flow  of  water  over  the  complainant's  land 
by  reason  of  a  mill-dam.  Is  no  defense  to  an  action  at  law  brought 
by  the  same  party  against  the  same  defendant  to  recover  damages 
for  the  overflow. 

3.  SAira.     Isme  of  nul  tiel  record  triable  by  court.  The  issue  of  nul  tiel  record 

joined  on  a  plea  of  former  adjudication  which  makes  no  averment 
of  extrinsic  facts,  is  triable  alone  by  the  court  upon  inspection  of 
the  record,  and  it  is  error  to  submit  the  issue  to  a  jury ;  but  if  the 
jury  find  the  facts  asjthe  court  should  have  found,  the  error  would 
not  be  so  material  as  to  require  reversal. 


FROM   BLOUNT. 


Appeal  in  error    from   the  Circuit   Court  of  Blount 

iSOUntj.        S.    A.    tlODQEBS^    J. 
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S.  P.  Rowan,  W.  L.  Walker  and  E.  T.  Hall 

for   Coulter. 

R.   N.   Hood  and   E.   T.   Gates  for  Davis. 

Cooper,   J.,   delivered   the   opinion   of  the   court. 

Martin     McTeer,     owning    land    on     Little     Ellijoy 
Creek,   built   a   dam    across    the    creek,   and    erected   a 
mill   on   his   land   at   a   time  beyond   the   recollection  of 
the   oldest   witnesses    examined   in    this    case,   and   con- 
tinued  to   run   the   mill    until   his   death   in   1853.      He 
devised    the    mill    property   to   his   wife,    Ann    McTeer, 
who   died   in    1865.       Hiram    Bogle    became   her   agent 
in   the    management   of   the    mill    after    her    husband^s 
death.       In   1856,  with    her  consent    and  approval,   the 
old   dam    having    become   so    dilapidated    as   to   require 
rebuilding.   Bogle    made  a   parol    agreement    with    one 
Holland,    who   owned    the   adjoining   land   up  the  creek^ 
whereby   he   was    permitted   to    erect,    and   did   erect,   a 
new   dam   across   the   creek   about   250  yards  above  the 
old   dam,   and   bring   the    water^  from    the   pond   above 
the   new  dam  by  a  ditch   or  race.      The  mill   continued 
to   be   run    in   this    new    mode    until    1869,   when   the 
race   filled   up,    and    the    mill    was    abandoned,   because 
tne   property   was    then   in    litigation,   commenced  after 
the  death   of  Ann   McTeer,  and  this  litigation  was  not 
terminated    until  about   1875.     .  In   the   meantime    Hol- 
land  had   died,  and   one  Knox  bought  that  part  of  his 
land   adjoining  the   McTeer  tract.      Knox   built  a   dam 
across  the  creek  in  1871,  about  where   Bogle  had  built 
his  dam  under  his  agreement  with  Holland,  and  erected 
a   mill   lower  down   the  creek,   partly  across   the  ditcL 
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or  race  dug  by  Bogle,  bringing  the  water  from  the 
pond  by  the  race.  One  witness  locates  this  mill  only 
fifteen  yards  from  the  McTeer  line.  The  mill  was  at 
first  a  saw  mill,  to  which  a  grist  mill  was  afterwards 
added.  In  1873,  Knox  sold  and  conveyed  the  land  to 
the  defendant,  C.  B.  Davis,  who  afterwards  conveyed  the 
same  to  his  wife.  In  1875,  the  McTeer  land  was  sold 
at  chancery  sale,  and  bought  by  one  Boling,  to  whom 
tiie  clerk  of  the  court  made  a  deed.  In  1876,  Boling 
8old  and  conveyed  the  land  to  the  defendant.  Coulter, 
who  during  that  year  re-erected  a  dam  across  the 
creek  at  or  within  a  few  feet  of  the  location  of  the 
McTeer  dam,  and  built  a  grist  mill  run  by  the  water 
power  thus  produced.  This  dam  is  not  as  high  as 
the  old  McTeer  dam  by  probably  two  feet,  and  does 
not  consequently  back  the  water  in  the  creek  as  high 
as  did  the  old  dam.  But  the  level  of  the  water  is 
80  raised  by  the  dam  that  the  fall  from  the  wheel 
of  the  Davis  mill  by  the  lower  end  of  his  race  is 
not  sufficient  to  carry  off  the  water,  and  the  wheel 
"wades,"  as  the  witnesses  say,  whereby  the  value  of 
the   mill  is  seriously   affected. 

In  this  situation  of  affairs,  on  October  1,  1878, 
Davis  and  wife  filed  a  bill  against  the  defendant. 
Coulter,  setting  out  the  wife's  title  to  the  mill  prop- 
erty claimed  by  them,  stating  that  the  defendant  .had 
erected  a  dam  and  mill,  as  hereinbefore  mentioned, 
averring  that  the  effect  of  the  dam  was  to  make  their 
wheel  wade  eight  inches  in  water  and  destroy  the 
power,  and  asking  that  the  dam  be  declared  a  nuis- 
ance and  abated,  and  the  defendant  perpetually  enjoined 
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from  interfering  with  the  eomplainant^s  rights.  The- 
defendant  answered  the  bill,  and  such  proceedings  were 
had  that  on  June  11;  1879,  the  cause  was  heard  by 
the  chancellor  and  the  bill  dismissed.  The  complain- 
ants appealed  to  this  court,  and  the  bause  was  heard 
by  the  arbitration  court,  upon  whose  recommendation 
a  decree  was  rendered  by  this  Court  on  March  16^ 
1880.  The  chancellor's  decree  was:  "That  the  alle- 
gations of  the  bill  are  met  and  denied  in  the  answer 
and  not  sustained  by  the  evidence,  and  that  complain- 
ants are  not  entitled  to  the  relief  sought,  or  to  any 
relief  in  this  cause,''  aud  the  bill  was  dismissed  with 
costs.  The  decree  of  this  court  was :  "  The  court 
is  of  opinion  and  doth  decree  that  the  complainants 
are  not  entitled  to  the  relief  sought,  or  to  any  relief 
in  this  cause.  It  is  therefore  ordered,  adjudged  and 
decreed  that  the  decree  of  the  chancellor  be  and  is 
in  all  things  affirmed,  and  that  complainants'  bill  be^. 
and  the  same  is  dismissed,  and  the  complainants  pay 
all  the  costs  of  this  court  and  of  the  court  below." 
lu  the  meantime,  on  July  7,  1879,  Davis  and  wife 
brought  against  Coulter  the  action  at  law  which  is 
now  before  us,  to  recover  damages  for  the  injury  to 
the  wife's  mill  property  by  the  erection  of  the  de- 
fendant's dam.  The  defendant  put  in  a  plea  of  not 
guilty,  on  which  issue  was  joined.  Afterwards,  and 
after  the  decree  of  this  court  in  the  chancery  case^ 
the  defendant,  by  leave  of  the  court,  filed  another 
plea,  relying  upon  that  decree  as  a  bar  to  the  action^ 
averring:  "That  the  cause  of  action  in  said  cause,, 
and   the    cause   of   action    in    this    cause,   are    one    and 
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the  same,  and  not  other  or  di£Fe]:ent,  and  that  the  par*' 
ties  in  interest  in  said  cause  and  the  parties  in  interest 
in  this  cause  pre  one  and  the  same,  and  occupy  the 
same  relative  position  to  each  other,  and  not  other  or 
different."  The  plea  concluded  with  a  verification. 
The  replication  of  the  plaintiffs  is:  "That  the  al* 
leged  case  decided  by  the  Supreme  Court  is  not  an 
adjudication  of  the  subject-matter  and  right  of  action 
involved  in  this  suit,  and  pray  that  this  may  be  in- 
quired of  by  the  country."  The  cause  was  tried,  upon 
these  issues,  by  a  jury  who  found  a  verdict  in  favor 
of  the  plaintiffs  for  $854,  upon  which  judgment  was 
rendered.  The  defendant  appealed  in  error.  The 
Keferees  have  reported  in  favor  of  reversing  the  judg- 
ment, upon  the  ground  that  the  decree  in  the  chan- 
cery case  is  conclusive  on  the  rights  of  the  parties, 
that  the  verdict  is  not  sustained  by  the  evidence,  and 
is  moreover  excessive  in  amount.  The  defendants  in 
error  have   alone  filed    exceptions. 

The  only  conclusion  of  law  reached  by  the  Referees, 
to  which  exception  is  taken,  is  the  opinion  expressed 
by  them  that  the  proceedings  in  the  chancery  suit  con- 
stitute a  complete  defense  to  the  present  suit.  In 
this  conclusion  the  Referees  are  in  error.  To  make 
a  judgment  or  decree  a  bar  to  another  suit  between 
the  same  parties  it  must  appear  or  be  shown  that 
the  subject-matter  of  the  former  suit  was  the  same, 
that  the  proceedings  in  that  suit  were  for  the  same 
object  and  purpose  as  those  of  the  new  suit,  and 
that  the  same  issue  was  joined:  Arnold  v.  Kyle,  8 
Baxt.,   319.     The    adjudication    to    be    conclusive    must 
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be  upon  the  very  point  directly  in  issue  by  the  plead- 
ingg  :  Brewster  v.  Galloway,  4  Lea,  568.  The  plea 
by  its  averment  of  facts  must  meet  these  requirements: 
Riley  v.  Lyons,  11  Heisk.,  246.  If  the  plea  in  this 
case  be  treated  as  sufficient,  the  record  produced  does 
not  sustain  it.  The  object  of  this  suit  was  to  re- 
cover damages  for  the  trespass  upon  the  plaintiff's 
land  by  the  backwater  of  the  defendant's  dam.  This 
was  the  very  point  directly  in  issue  by  the  plead- 
ings. The  court  of  chancery  has  no  jurisdiction  of 
such  an  issue  at  all.  The  damages  grew  out  of  injury 
to  property,  and  being  unliquidated  did  not  fall  within 
the  original  jurisdiction,  and  are  expressly  excluded  from 
the  jurisdiction  of  the-  court  as  extended  by  statute  of 
1877,   chapter   97,   section    1. 

The  object  of  the  bill  in  chancery  was  to  perpetually 
enjoin  the  nuisance  alleged  to  be  created  by  the  dam. 
The  rule  of  equity  in  such  cases,  as  settled  by  our 
decisions,  is  that  where  the  injury  is  immediate  and 
irreparable,  or  the  remedy  at  law  is  from  the  nature 
of  the  injury  imperfect,  chancery  will  interpose  by  in- 
junction; but  the  right  must  be  clear,  otherwise  equity 
will  not  interfere  until  the  right  is  ascertained  at  law: 
Caldwell  v.  Knott,  9  Yer.,  209 :  Lassater  v.  Oarrett,  4 
Baxt.,  368;  Vaughn  v.  Law,  1  Hum.,  123;  Wall  v. 
Cloudy  3  Hum.,  181.  All  that  was  settled  by  the 
decree  of  this  court  in  the  chancery  suit  was  that  the 
complainant  was  not  entitled  to  the  equitable  relief 
sought  because  the  equity  of  the  bill  was  met  by  the 
answer  and  not  sustained  by  the  proof.  The  equity 
of  the  bill  was  that  the  injury  was  immediate  and  irre- 
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parable  or  the  remedy  at  law  imperfect.  Under  the 
plea  and  replication  we  are  confined  to  the  record^  and 
cannot  go  outside  of  it,  even  if  the  defendant  might 
by  proper  averments  of  fact  have  shaped  his  plea  so 
as  to  put  in  issue  the  actual  ground  of  decision  in 
the  opinion  of  the   arbitrators. 

For  another  reason,  the  decision  could  in  no  event 
conclude  the  plaintiff's  right  of  action.  The  declara- 
tion dates  the  trespasses  from  1876,  and  on  divers 
other  days  and  times  down  from  that  year.  There  is 
proof  tending  to  show  th*at  afler  the  decree  of  this 
court  in  the  chancery  case,  the  defendant  raised  his 
dam.  The  decree  could  only  cover  the  injury  at  the 
time  of  the  commencement  of  the  chancery  suit.  Any 
expression  of  .opinion  beyond  the  existing  state  of  facts 
under  adjudication  would  be  mere  dictum.*  The  plain- 
tiffs  had   the  right   to   a  trial   upon   the   new   facts. 

In  this  connection  it  may  be  added  that  the  circuit 
judge  was  clearly  in  error  in  submitting  to  the  jury 
the  issue  upon  the  plea  of  former  adjudication.  The 
plea,  as  we  have  seen,  relies  exclusively  upon  the 
record,  and  the  replication  is  in  substance  that  there 
is  no  such  record.  The  issue  of  niU  tiel  record,  is 
triable  alone  by  the  court  upon  inspection  of  the  record, 
and  it  is  error  to  submit  the  issue  to  a  jurj  :  Bid' 
ley  v.  Buchanan^  2  Swan,  555;  HilL  v.  State,  2  Yer., 
248.  It  is  only  when  the  plea  undertakes  to  identify 
the  cases  by  averment  of  extrinsic  facts,  that  there  is 
a  question  of  fact  for  a  jury:  Hite  v.  State,  9  Yer., 
358.  But  if,  in  a  case  of  improper  submission  to 
them,   the   jury   find  as  the  court   should    have   founds 
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the  error  is  not  so  material  as  to  require  a  reversal: 
Cbjfee  V.  Neely^  2  Heis.,  304,  The  jury  in  the  present 
instance  must  have  found,  in  accordance  with  the  con- 
clusion o:(  this  court  as  above  expressed,  that  the  former 
adjudication  was  not  upon  the  point  of  issue  in  this 
case.  And  the  circuit  judge  only  followed  the  lead 
of  the  counsel  on  both  sid^s  in  treating  the  issue  joined 
upon   the   plea  as  a   question   for   the  jury. 

The  only  other  material  findings  of  the  Referees 
which  are  excepted  to  are  upon  matters  of  fact.  The 
Referees  have  treated 'the  case  in  their  report  as  if  it 
were  a  chancery  case,  in  which  it  was  their  duty  to 
ascertain  the  facts  for  themselves.  They  merely  say 
that  such  a  fact  is  not  satisfactorily  established,  or 
that  they  are  of  opinion  the  fact  is  as  they  state  it» 
No  doubt  their  conclusion,  that  the  proceedings  in  the 
chancery  court  constituted  a  complete  defense  to  this 
suit,  tended  to  mislead  them  as  to  the  importance  of 
their  rulings  on  the  facts.  The  issues  in  this  case 
were  tried  by  a  jury,  and  the  settled  rule  of  this 
court  is  not  to  disturb  the  verdict  of  a  jury  if  there 
is  any  evidence  to  sustain  it^  In  no  one  of  the  con- 
clusions excepted  to  do  the  Referees  say  that  there  is 
no  evidence  to  sustain  the  contrary  finding  of  the 
jury.  And  upon  examinaton  we  find  that  in  every 
instance  there  is  conflicting  evidence,  and  upon  every 
point  covered  by  the  verdict  of  the  jury  the  prepon- 
derance is  in  favor  of  their  finding.  The  Referees 
say  that  the  plaintifl^  below  failed  to  establish  the  fact 
satisfactorily  that  the  plaintiflF  in  error  raised  his  dana 
after   the   decision   of  the   chancery  suit   and   before   the 
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bringing    of    the    present    suit.       Upon    this   point  the 
weight  of  evidence  may   be  in  favor  of  the  conclusion 
I  of  the   Referees,   but  there  is  evidence  to  the  contrary, 

and  the  fact  was  immaterial  in  view  of  the  actual 
verdict.  On  every  other  point  the  preponderance  of 
testimony   is   in   favor  of  the   verdict. 

The  material  issue  submitted  to  the  jury' was,  whether 
the  prescriptive  right  of  the  McTeers  to  flow  water  by 
a  dam  on  the  land  of  the  plaintiff  below  was  abandoned 
by  the  arrangement  made  with  Holland  in  1856,  and 
what  was  done  thereafter  by  those  under  whom  the 
plaintiff  in  error  claims?  The  Referees  say  on  this 
point  that  they  do  not  think  that  the  prescriptive 
right  to  maintain  the  old  dam  had  been  abandoned 
in  1856,  and  that  the  court  of  arbitration  had  held 
the  same  way.  Here  again,  it  is  obvious,  that  the 
supposed  finding  of  the  court  of  arbitrators  stood  in 
the  way  of  the  exercise  by  the  Referees  of  their  own 
best  judgment.  *  If  untrammeled,  they  would  have  seen 
that  the  court  of  arbitration  did  not  have  before  them 
the  evidence  of  Hiram  Bogle,  the  agent  of  Ann  Mc- 
Teer,  who  made  the  arrangement  with  Holland  in 
1856,  and  conducted  the  mill  under  it  until  1869. 
He  testifies  positively  that  his  agreement  with  Holland 
was  that,  in  consideration  of  the  permission  given  by 
Holland  to  erect  the  new  dam  and  dig  the  ditch  on 
his  land,  the  land  overflowed  by  the  old  dam  was  to 
be  surrendered  to  Holland.  He  further  testifies  that 
the  terms  of  the  agreement  were  fully  made  known 
to  Ann  McTeer,  his  principal,  and  agreed  to  by  her, 
although    he    cannot    recollect    that   the   word   abandon 
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was  used.  There  is  no  testimony  in  conflict  with  that 
of  this  witness,  and  the  jury  were  of  course  well  war- 
ranted from  this  testimony,  and  from  what  took  place 
in  accordance  with  the  arrangement  made  to  find  an 
abandonment  of  the  old  prescriptive  right,  there  being 
an  absolute  non-user  of  the  old  right  for  just  about 
twenty   years/ 

The  [only  other  material  opinion  or  finding  an- 
nounced by  the  Beferees  is  that  the  damages  are  ex- 
cessive. But  the  only  evidence  touching  the  extent 
of  damage  is  that  the  pecuniary  loss  arising  from  the 
flooding  of  the  plaintiffs'  wheel  is  from  one  to  two 
dollars  a  day.  The  jury  manifestly  found  that  the 
old  prescriptive  right  was  lost  by  abandonment.  In 
that  view,  the  defendant  below  was  a  trespasser  from 
the  time  of  the  completion  of  his  dam  in  1876*  From 
that  date  until  the  commencement  of  this  suit  in  July, 
1879,  would  be  over  two  and  a  half  years.  Even 
the  lowest  estimate  of  the  witnesses  would  run  up  the 
damages  during  that  length  of  time  to  about  the  sum 
found  by  the  jury.  And  we  can  see  no  ground  for 
saying  that  there  is  no  evidence  to  sustain  the  verdict, 
or  that  the  damages  are,  in  view  of  the  testimony, 
excessive. 

The  exceptions  to  the  report  of  the  Referees  must 
be  sustained,  and  the  judgment  of  the  circuit  court 
affirmed   with   costs. 
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W.   S.   Smith,   Trustee,  v.   W.   R.   Neilson   et  at  jjl46i 

fll6    248 
116    249 

1.  Wills,  Fobeigk.     WiU  pass  lands.     When,    AtUhentieaium    A  foreign         lie   251 

will,  proved  tmd  recorded  in  the  State  of  the  testator's  domicil  accord-        """^^^ 
ing  to  the  requirement  of  the  laws  of  this  State  as  prescribed  by  the 
Code,  section  2182,  will  pass  lands  in  this  State  as  between  the  par- 
ties without  record  or  registration   here,   and  a  copy  of  such  will 
duly  authenticated  under  the  act  of  Congress  will  be  evidence. 

2.  Mortgage.    Svhsequent  assignment.    A  mortgage  of  the  interest  which 

the  mortgagor  has  in  land  under  an  agreement  to  convey,  although 
without  any  covenant  of  warranty,  if  duly  registered,  will  prevail 
over  a  subsequent  trust  assignment  to  secure  borrowed  money  with 
covenant  of  warranty,  the  grantor  acquiring  the  legal  title  after 
both  conveyances. 

3.  Lien.    Subrogation.    Resulting  trust.'  The  use  of  borrowed  money  for 

the  purpose  of  paying  off  a  lien  on  land  will  not,  without  more,  give 
'   the  lender  a  right  to  be  subrogated  to  the  lien,  nor  create  in  his 
favor  a  resulting  trust. 

4.  Same.    Receiver.    Rent,    A  •  junior  lien  creditor  who   impounds  the 

property  by  the  appointment  of  a  receiver  will  be  entitled  to  the 
net  proceeds  of  the  rent  until  the  older  lien  is  properly  enforced 
against  the  rent  or  the  property. 


Appeal  from  the  Chancery  Court  at  Greeiieville.     H» 
C.  Smith,  Ch. 

H.   H.   Ingersoll  for  complainant. 

J.   P.   Evans  and  Lucky  &  Yoe  for  defendants* 

Cooper,   J.,  delivered   the   opinion   of  the   court. 

Under  an   attachment  bill  filed  in  the  year  1865  by 
one  Scruggs  against  W.  E.  Neilson,   the  land  of  Neilson 
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was  sold  and  bought  by  Scruggs.  .  Afterwards,  under  a 
similar  attachment  bill,  one  Evans  had  his  debt  against 
Neilson  fixed  upon  the  land,  and  was  subrogated  to 
the  right  of  Scruggs.  On  January  1,  1868,  Evans 
transferred  his  interest  in  the  land  to  one  Hancher. 
On  October  22,  1868,  Hancher  sold  the  land,  con- 
sisting of  619  acres,  to  Easterly  for  $7,868,  and  ex- 
executed  to  him  a  bond  to  make  him  a  title  upon 
payment  of  the  purchase  money.  On  the  same  day, 
Easterly  and  Neilson  entered  into  a  written  agreement 
in  which  it  is  recited  that  they  had  agreed  to  become 
co-partners  in  the  purchase  of  the  land  from  Hancher 
on  the  terms  of  the  title  bond  from  Hancher  to 
Easterly,  that  Neilson  was  to  pay  one-half  of  the 
purchase  money  by  January  1,  1870,  and  to  forfeit 
his  interest  in  case  of  failure.  On  November  12, 
'1868,  Easterly  and  one  Bell  entered  into  a  written 
agreement  by  which  Bell  became  an  equal  partner 
with  Easterly  in  the  purchase  from  Hancher,  and 
"  fully  and  equally  bound "  in  the  bond  of  Easterly 
to  Neilson.  At  the  time  of  these  several  transactions 
Neilson  was  living  on  the  land,  and  by  agreement 
his  one- half  of  the  land  was  set  off  to  him  by  a 
division  line,  up  to  which-  he  continued  his  possession. 
On  December  25,  1869,  Neilson  borrowed  from  one 
Foster  J2,400,  for  which  he  executed  his  note  with 
his  father-in-law,  Wm.  Smith,  who  lived  in  South 
Carolina,  as  his  surety.  The  money  was  borrowed 
for  the  purpose  of  paying  for  his  interest  in  the  land, 
and  was  so  applied.  On  the  same  day,  in  order  to 
indemnify  and  save  Smith  harmless  from  loss  by  reason 
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of  his  said  suretyship,  Neilson  conveyed  to  him  in 
mortgage  the  land  allotted  to  him  by  agreement  iivith 
Easterly  and  Bell^  describing  it  as  about  260  acres^ 
lying  on  Nolachucky  river,  in  Greene  county,  Ten- 
nessee, adjoining  the  lands  of  certain  persons  named, 
"being  the  one-half  of  the  original  tract  on  which 
the  said  Neilson  now  resides,  the  same  having  been 
divided  on  the  8th  of  October  last  between  himself 
and  Bell  and  Easterly.^^  This  instrument  was  duly 
proved  and  registered  in  the  following  month  of  March. 
In  January  and  February,  1870,  Neilson  paid  on 
Easterly's  note  to  Hancher,  |2,965.61.  This  left  a 
balance  of  about  |(1,200  on  Neilson's  share  of  the 
debt  to  Hancher,  which  was  paid  by  Bell.  On  De- 
cember 13,  1870.  Hancher  m^de  a  formal  assignment 
or  conveyance  of  his  interest  in  the  land  to  Easterly 
and  Bell.  On  the  15th  of  the  same  month  Easterly 
and  Bell  gave  to  Neilson  their  bond  for  title  to  his 
part  of  the  land  upon  the  payment  of  a  note  to  Bell, 
due  at  twelve  months  from  that  date,  for  about  $1,630. 
The  consideration  of  this  note  consisted  of  the  bal- 
ance of  purchase  money  due  from  Neilson  for  his  part 
of  the  land,  which  had  been  paid  by  Bell,  and  a 
private  or  individual  debt  of  Neilson  to  Bell  not  con- 
nected with  the  land.  By  assignment,  this  note  came 
to  the  hands  of  one  Winneford,  who  sued  upon  it, 
after  its  maturity,  and  recovered  a  judgment  against 
Neilson  for  the  amount,  and  afterwards  subjected  the 
land  to  the  satisfaction  thereof  by  bill  based  upon  the 
vendor's  lien.  The  land  was  sold  subject  to  the  equity 
of    redemption,    and    bought    by    Winneford.      A    few 
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days  before  the  expiration  of  the  time  of  redemptioD^ 
Neilson  borrowed  from  William  Harris  and  Temple 
Harris,  for  the  express  purpose  of  redeeming  the  land^ 
$2,500,  and  all  of  the  money  except  about  $50,  not 
required  for  the  purpose,  was  so  used,  the  lenders, 
through  their  lawyer,  seeing  to  the  proper  application 
of  the  money.  To  secure  this  loan,  on  March  3, 
1877,  W.  R.  Neilson  and  his  wife  Mary  J.  Neilson, 
joined  in  a  conveyance  of  the  land  to  James  P.  Evans 
as  trustee,  in  trust  to  secure  the  notes  given  for  the 
money,  and  with  power  of  sale  in  case  of  default. 
On  March  13,  1877,  Bell  and  Easterly,  in  compliance 
with  their  bond  for  title,  conveyed  the  land  to  Neil- 
son and  wife  by  deed  in  fee.  The  note  to  the  Har- 
rises not  being  paid,  the  trustee,  Evans,  was  proceed- 
ing to  sell  the  land  under  the  powers  in  the  trust 
deed  when  he  was  enjoined  by  the  original  bill  in 
this   cause. 

That  bill  was  filed  March,  1,  1879,  by  W.  S.  Smith, 
as  testamentary  trustee  for  Mary  J.  Neilson,  the  wife 
of  W.  R.  Neilson,  and  her  children,  under  the  will 
of  her  father,  Wm.  Smith,  against  Neilson  and  wife, 
and  their  children,  James  P,  Evans  as  trustee,  and 
the  two  Harrises,  The  object  of  the  bill  was  to  set 
up  a  prior  right  to  the  land  under  the  mortgage  to 
Wm.  Smith  of  December  25,  1869.  Wm.  Smith,  as 
surety  for  Neilson  on  the  note  jto  Foster,  had  been 
compelled  to  pay  the  money.  Wm.  Smith  died  in 
1874,  in  South  Carolina,  having  first  made  a  last 
will,  which  was  duly  proved  and  admitted  to  record 
in  that   State.       By   the    sixth    clause    of   his    will    he 
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devised  and  bequeathed  to  his  sod^  W.  8.  Smithy  the 
debt  upon  Neilson ^  secured  by  the  mortgage^  for  the 
use  and  benefit  of  his  daughter^  the  wife  of  Neilson^ 
who  was  ^^to  have  the  issues^  increase  and  profits  of 
said  land  in  whatever  shape  it  may  assume^  for  and 
during  her  natural  life/'  and  at  her  death  it  was  to 
descend  to  her  children  equally^  the  child  or  children 
of  any  deceased  child  or  children  to  take  the  share 
which  the  parent  would  be  entitled  to  if  living.  The ' 
said  W.  S.  Smith  was  authorized  by  the  will  "  as 
trustee  or  executor/'  at  some  convenient  time  to  fore- 
close the  mortgage;  and  purchase  the  land,  if  it  could 
be  done;  for  the  debt;  and  '^  hold  it  subject  to  the 
same  trusts  as  are  attached  to  the  debt/'  Or  if  the 
land  could  not  be  bid  in  for  the  debt;  and  should 
be  sold  to  other  parties,  or  if  Neilson  should  pay  the 
debt;  the  trustee  was  directed  to  hold  the  funds  sub- 
ject to  the  same  trustS;  or  to  purchase  lands  there- 
with;  and    hold  them   subject   to  the   trusts. 

W.  and  T.  •  Harris  and  Evans  answered  this  bill; 
and  filed  their  answer  as  a  cross-bill  against  the  other 
parties  to  the  original  bill;  claiming  priority  of  satis- 
faction out  of  the  land,  and  asking  a  foreclosure  of 
their  trust  deed  by  sale.  The  chancellor;  on  final 
hearing;  gave  the  complainants  in  the  cross-bill  the 
preference  claimed  by  them;  and  the  original  complain- 
ant;  and   two   of  the   Neilson   children   appealed. 

X  copy  of  the  will  of  W.  Smith  was  filed  in  evi- 
dence; but  the  certificate  was  defective.  The  complain- 
ants in  the  cross-bill   waived   all   objection   to   the   qer- 

tificate   of  authentication;   and   agreed   that   the   copy   of 
30— VOL.  13. 
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ihe  will  might  be  read  subject  to  their  other  ohy 
tions  as  to  competency.  These  objections  were  that 
the  will  had  never  been  filed  in  Greene  county,  Ten- 
nessee, for  probate,  or  proved  there ;  that  it  had 
never  been  recorded  or  registered  in  this  State,  and 
that  no  letters  testamentary  upon  it  had  ever  been 
taken  out  as  required  by  the  Code;  and  that,  conse-- 
quently,  the  original  complainant  could  take  no  title 
under   it   to   realty   situated    in    this   State. 

A   correct  certificate   of  the   authentication  of  a  for- 
eign   will   should   include  the   probate:     Harris  v.  An- 
dersoUy  9   Hum.,    799;     Marr  v.   Gilliam^  1  Cold.,  512. 
The   waiv^   of   objection   to   the   certificate   of   authen- 
tication  necessarily   implied    that    the    will   was    proved 
according    to^  the    laws   of    this    State,   as   required   by 
the    Code,   sec.   2182.      A    foreign    will    so    proved    is 
sufficient    to    pass   lands   and    other   estate :     Code,   sec. 
2186.      And   a  copy  of  such  a  will  duly  authenticated 
in   the    manner    prescribed    by   the   act   of   Congress    is 
made   evidence   in   this   State:      Code,   sees.  2186,  2188. 
The   copy   of   the  will   of    Wm.    Smith    in    the    record 
must   be,   under   the   waiver   of   objection,   considered  aa 
thus  authenticated.       The   will   bequeathes   the  debt  se- 
cured   by   the   mortgage,  and  devises   the  land  conveyed 
for   its  security   to   W.    S.   Smith   as  trustee,   specifying 
the   mode   in  which  each,  in  certain   contingencies,  shall 
be   held   and  used   for  the   benefit   of   Mary  J.  Neilson 
for   life,    and    after    her    death    to   go   to   her   children 
absolutely.       If   the    bill    seeks    a    personal   judgment 
against  W.  R.  Neilson   for  the   debt,  which  it  does  not 
in   terms,   no   defense   has  been   made   by   Neilson,   and 
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no  other  peraon  can  set  up  a  defense  for  him  wfaicb 
only  goes  to  the  remedy.  The  main  object  of  the 
bill  is  to  enforce  the  mortgage  by  a  sale  of  the  land 
for  the  satisfaction  of  the  debt.  As  between  the 
original  complainant  and  Neilson^  the  right  of  the 
former  to  the  relief  sought  is  clear.  As  between  the 
complainant  and  the  Harrises^  in  this  view  of  the 
case,  the  question  is  one  of  priority  or  superiority  of 
title.  And  if  the  statutes  require  the  will  to  be  proved 
recorded  or  registered  in  this  State,  before  it  can  be 
recognized  by  the  courts  as  a  muniment  of  title  to 
realty  claimed  by  a  devisee  under  it,  then  the  objeo* 
tion  made  by  the  Harrises  is  well  taken.  For  the  will 
has  never  been  proved,  recorded  or  registered  in  this  State* 
The  provisions  of  the  Code,  sec.  2182,  et  seq,,  which 
bear  upon  this  point,  and  of  the  statute  from  which 
they  were  taken,  are,  it  has  been  said,  somewhat  ob- 
scure: WiUiams  v.  Saunders,  5  Cold.,  60,  68.  The 
obscurity  will  be  to  some  extent  expelled  by  consid- 
ering the  pre-existing  law,  and  how  far  it  was  in- 
tended to  be  changed.  It  was  the  settled  rule  of 
English  law,  recognized  by  our  courts  as  in  force  in 
this  State,  that  a  devise  of  land  was  in  the  nature 
of  a  conveyance  and  special  appointment,  passing  only 
the   title   to   the   testator   at   the   date   of  publishing  the 

4 

will :  Brydgen  v.  Duchess  of  Chandos,  2  Ves.,  Jr., 
427 ;  Wynne  v.  Wynne,  2  Swan,  407.  There  was  no 
provision  in  England,  nntil  recently,  for  the  probate 
of  wills  of  realty  by  the  probate  courts  so  as  to 
conclude  all  parties  in  interest,  and  it  was  necessary 
to   establish   such   a  will   by   proof   whenever   any  ques- 
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tion  occurred  in  court  involving  its  validity :  Haber- 
gham  v.  Vincent,  2  Ves.  Jr.,  230.  At  common  law, 
therefore,  a  devise  of  land  was  good  without  probate 
of  the  will  containing  it:  Weatherhead  v.  Seiodl,  9 
Hum.,  272.  A  foreign  will,  duly  authenticated,  might 
be  introduced  in  evidence  as  a  muniment  of  title: 
Donegan  v.  Taylor,  6  Hum.,  601.-  It  was  for  this 
reason  that  the  act  of  1784,  ch.  10,  sec.  6,  (Code, 
sees.  2197,  2200),  made  the  probate  of  wills  and  at- 
tested copies  evidence  of  the  devise  of  real  estate, 
with  leave  to  any  person,  upon  the  suggestion  of 
fraud  in  the  execution  of  the  will,  to  insist  upon 
the  production  of  the  original.  The  probate  of  a 
foreign  will  of  personalty  in  the  forum  of  the  testa- 
tor^s  domicil  is  conclusive  on  all  persons:  Williams  v. 
Saunders,  5  Cold.,  60.  A  foreign  will,  duly  proved, 
being  conclusive  as  to  personalty,  and  the  will  itself 
being  evidence  as  a  muniment  of  title  as  to  realty, 
the  act  of  1809,  giving  foreign  executors  and  admin- 
istrators the  right  to  sue  in  this  State,  in  virtue  of 
their  letters  testamentary  or  of  administration,  was  in 
accord  with  the  then  existing  law,  and  was  never 
supposed ,  to  be  inconsistent  with  the  act  of  1823,  ch. 
31,^  brought  into  the  Code,  sec.  2182,  et  seq.  The 
act  of  1809  was  repealed  by  the  act  of  1840,  and  it 
then  became  necessary  to  have  administration  of  per- 
sonal assets  in  this  State.  And  as  a  result,  it  was 
held  that  a  will  executed  and  probated  in  aiiother 
State  would  not  be  regarded  in  this  State,  so  far  as 
the  personal  assets  in  this  State  were  concerned,  until 
made   efiPectual   as  provided   by  the   laws  of  this   State : 
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Oarr  v.  Lowey  7  Heis.^  84.  The  same  reason  does 
not  apply  to  a  will  of  realty,  properly  probated  in 
a  foreign  State  in  the  mode  required  by  our  laws. 
Such  a  will,  duly  authenticated,  may  still  be  used  as 
a  muniment  of  title.  The  provisions  of  the  Code 
already   cited    cover   the   case. 

By  the  contract  of  October  22,  1868,  between 
Easterly  and  Neilson,  the  latter  acquired  an  equitable 
right  to  one- half  of  the  land  bought  from  Hancher, 
charged  with  the  payment  of  one-half,  the  purchase 
money.  He  did  actually  pay  $2,965.61.  of  the  pur- 
chase money,  the  greater  part  of  which  was  borrowed 
from  Foster  upon  the  suretyship  of  Wm.  Smith.  The 
surety  was  indemnified  by  the  mortgage  of  the  25th 
of  December,  1870.  That  conveyance  carried  all  the 
interest  of  Neilson  in  the  land  under  his  contract 
with  Easterly.  This  interest  was  formally  recognized 
by  Bell  and  Easterly,  after  the  conveyance  of  the 
land  to  them  by  Hancher,  by  their  title  bond  of 
December  15,  1870,  which  was  for  the  half  of  the 
land  set  apart  to  Neilson  by  agreement.  This  bond 
was  conditioned  for  the  making  of  a  title  upon  the 
payment  of  the  balance  of  the  purchase  money  due 
from  Neilson  for  his  half  of  the  land,  and  between 
three  and  four  hundred  dollars  of  Neilson's  personal* 
indebtedness  to  Bell  on  other  accounts.  As  between ' 
Bell  and  Easterly  and  Wm.  Smith,  the  former  could 
only  claim  priority  of  satisfaction  to  the  extent  of 
the  uopaid  purchase  money.  The  mortgage  would 
give  a  superior  right  to  the  mortgagee  over  Bell  for 
the  residue  of  his  debt  over  the  unpaid  purchase  money. 
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Bell's  debt  wae  paid  with  the  money  borrowed  from 
W.  and  T.  Harris.  The  conveyance  of  Neilson  and 
wife  to  Evans  in  trust  to  secure  this  loan,  was 
only  a  conveyance  of  the  land  to  which  Neilson  was 
entitled  under  the  contract  with  Easterly,  and  the  title 
bond  of  Easterly  and  Bell.  It  was  taken  with  full 
knowledge  of  the  previous  mortgage  of  Smith,  under 
the  mistaken  belief,  superinduced  by  Neilson,  that  the 
mortgage  debt  had  been  paid.  The  debt  to  Bell  was 
extinguished,  and  Easterly  and  Bell,  on  March  13, 
1877,  in  compliance  with  the  terms  of  their  title  bond, 
made  to  Neilson  and  wife  a  deed  in  iiee  to  the  land. 
The  use  of  the  money  borrowed  from  the  Harrises 
to  pay  for  the  land  did  not  give  to  the  lenders  the 
right  to  be  subrogated  to  the  vendor's  lien,  nor  did 
it  create  in  their  favor  a  resulting  trust;  Ihirant  v. 
DaviSy  10  Heis.,  522;  Gray,  v.  Baird,  4  Lea,  212. 
Nor  would  the  principle  of  subrogation,  which  is  one 
of  equity  merelj,  be  applied  so  as  to  inter /ere  with 
prior  legal  or  equitable  rights:  Gaskill  v.  Wales,  36 
N.  J.  Eq.,  527.  And  the  equity  arising  from  the 
fact  that  the  money  loaned  was  used  in  paying  the 
purchase  money  is  only  the  same  equity  which  the 
mortgagee  might  claim  for  the  like  use  of  his  money. 
No  advantage  accrues  to  the  Harrises  by  reason  of 
*  the    fact    that    the    subsequent     legal     title   of    Neilson 

m 

and  wife  inures  to  their  benefit  under  the  warranty  in 
the  trust  deed,  whereas  there  is  no  such  warranty  in 
the  mortgage  deed.  For  the  contest  is  not  between 
parties  having  equal  equities,  in  which  case  the  ob- 
taining  of    the   legal   title    may   sometimes   give   an  ad- 
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vantage  of  which  equitj  will  not  deprive  the  party • 
For  here  the  rights  of  the  parties  are  governed  by 
]>ositive  statute,  the  first  recorded  giving  the  better 
right':    Code,  sec.  2073. 

The  original  complainant  is  entitled,  as  trustee,  to 
subject  the  land  to  the  satisfaction  of  the  mortgage 
debt,  and  to  be  first  paid  out  of  the  proceeds  of  sale. 
But  inasmuch  as  Neilson  and  wife  have  been  in  pos- 
session of  the  land  since  the  death  of  Wm.  Smith, 
and  up  to  the  appointment  of  a  receiver  in  this  case, 
and  the  wif^  has  enjoyed  the  rents,  issues  and  profits, 
no  interest  will  be  calculated  on  the  mortgage  debt 
between  these  dates.  The  complainants  in  the  cross- 
bill will  be  entitled  to  the  net  rents,  after  deducting 
the  expenses  of  the  receivership,  in  the  hands  of  the 
receiver,  the  rents  having  been  impounded  on  their 
motion.  They  will  also  be  entitled  to  any  surplus 
proceeds  of  the  sale  of  the  land  after  satisfying  the 
mortgage  debt  and  the  costs  of  the  case.  The  cov- 
enants of  the  trust  conveyance  made  to  secure  the 
debt  to  W  and  T.  Harris  are,  of  course,  not  binding 
on  the  wife  of  Neilson,  and  her  interest  under  the 
will  of  her  father  was  in  the  mortgage  debt,  not  in 
the  land.  Her  life  estate  in  the  fund  did  not,  there- 
fore, pass  to  the  trustee  by  virtue  of  the  trust  con- 
veyance. The  entire  costs,  other  than  those  arising 
out  of  the  receivership,  will  be  first  paid  out  of  the 
proceeds   of   the   sale   of   the   land. 

The  decree  of  the  chancellor  will  be  reversed,  and 
a  decree  entered   in  accordance   with   this   opinion. 
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P08TON  SouEY  V.  The  State. 

1.  CbiminaIi  Law.    Defendant  entUUd  to  charge  applicable  to  fae(8  ofcaae, 

A  defendant  in  a  State  prosecution  has  a  right,  not  only  to  a  correct 
charge  of  the  general  principles  of  law  applicable  to  the  defense  re- 
lied on,  but  to  a  specific  charge,  if  requested,  of  the  law  applicable 
to  the  particular  facts  of  the  case. 

2.  Same.    Same.     Threats*    Where,  therefore,  upon  a  trial  for  murder, 

the  defense  being  justifiable  homicide,  it  was  shown  that  the  de- 
ceased was  a  dangerous  man  and  had  threatened  on  the  very  day 
to  take  the  life  of  the  defendant  before  dark,  which  threats  were 
communicated  to  the  defendant,  and  it  was  further  shown  that  the 
deceased  about  dusk  went  to  where  the  prisoner  was  and  made  a 
demonstration  which  might  reasonably  lead  the  defendant  to  believe 
that  he  intended  to  carry  out  his  threats,  but  the  proof  in  one  aspect 
tended  to  show  that  he  had  no  such  intenlion,  the  defendant  was  en- 
titled, upon  request,  io  a  charge  that  if  he  honestly  believed,  upon 
.  reasonable  grounds,  that  his  life  was  in  danger  he  would  be  justified 
in  killing  the  deceased,  whether  the  deceased  went  to  where  the 
defendant  was  to  execute  his  threats  or  not. 


FROM   CARTEB. 


Appeal  in  error  from  the  Circuit  Court  of  Carter 
county.      Newton  Hacker,  J. 

R.  R.   Butler  and  S.   G.   Heiskell  for  Souey. 

Attorney-General  Lea  for  the  State. 

Cooper,  J.,   delivered   the   opinion  of  the  court. 

The  prisoner  has  appealed  in  error  from  a  judg* 
ment  of  conviction  of  voluntary  manslaughter  committed 
on  the  body  of  one  William  Springer.  The  defense 
relied  on   was  and   is  that  the  killing  was  done  under 
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an  honest  belief  at  the  time,  founded  upon  a  reason- 
able ground,  that  it  was  necessary  to  take  the  life  of 
the  deceased  in  order  to  protect  his  own  life,  or  save 
him  from  great  bodily  harm,  the  prisoner  himself  being^ 
in   no   fault:     HiM  v.   StatCy   6   Lea,  249. 

The  prisoner  was  a  clerk  in  a  commissary  store 
kept  to  supply  hands  employed  in  the  construction  of 
a  railroad.  The  deceased  came  to  the  vicinity  about 
a  week  before  the  killing,  seeking  employment  on  the 
railroad.  There  is  evidence  tending  to  show  that  he 
either  failed  to  obtain  employment,  or  employment  at 
such  a  price  as  he  .  desired  to  secure,  and  that  he  at- 
tributed the  failure  not  to  the  manager  of  the  work 
but  the  prisoner,  the  clerk.  One  witness  introduced 
by  the  State,  and  another  by  the  defendant  prove  the 
fact  that  on  the  day  of  the  killing  the  deceased  threw 
the  blame  upon  the  prisoner,  accompanying  his  asser- 
tion with  the  threat  that  he  would  kill  the  prisoner 
that  day.  The  former  witness  testifies  that  he  saw 
the  deceased  about  four  o'clock  on  that  day,  when 
he,  the  witness,  was  on  his  way  to  the  commissary 
store,  who  then  made  threats  against  the  prisoner,  at- 
tributing to  him  the  failure  to  get  work  at  a  satis- 
fectory  price,  and  saying,  with  an  oath  and  vitupera- 
tive epithet,  that  he  would  kill  the  prisoner  before  sun 
down.  Witness  told  the  prisoner  of  these  threats  at 
the  store.  The  witness  went  afterwards  to  a  black- 
smith shop,  about  300  yards  from  the  store,  where  the 
deceased  was  at  work  for  the  proprietor  that  day.  The 
deceased  again  repeated  his  threats.  He  stepped  out 
into   the  road,  and  talked   loud   and   boisterous,  cursing. 
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tbe  while,  and  swore  he  would  kill  defendant  before 
dark.  Witness  communicated  these  threats  also  to  the 
defendant.  At  four  o^clock  on  tbe  same  evenings  Mrs. 
Snyder^  who  resided  with  her  husband  about  a  mile 
from  the  store^  rode  up  to  the  store^  accompanied  by 
her  nephew^  a  youth  of  not  quite  17  years  of  age. 
Their  horses  were  hitched  by  the  side  of  the  road^* 
and  Mrs.  Snyder  was  taken  by  the  defendant  into  a 
side  room,  where]  there  was  a  fire,  the  day  being  cold 
and  rainy  in  the  latter  part  of  November,  and  the 
store  being  filled  with  railroad  hands  who  were  pur- 
chasing supplies,  it  being  Saturday.  While  these  per- 
sons were  in  tbe  house,  their  horses  were  carried  off 
about  75  yards  into  the  woods,  and  there  hitched.  The 
flame  State's  witness,  whose  testimony  is  given  above, 
says  in  effect  that  the  deceased  took  the  horses  from 
:  where  they  had  been  hitched,  saying  that  he  would 
pull  off  the  bridles,  and  maybe  the  defendant,  again 
using  an  oath  and  a  vituperative  epithet  in  connection 
with  his  name,  ''would  poke  his  head  out  and  he 
would  get  a  chance  at  him.''  The  deceased  went  also 
with  the  witness  to  his  boarding-house,  where  the  de- 
fendant boarded,  and  could  not  be  induced  to  go  t^ 
his  own  boarding-house.  He  said  he  would  eat  supper, 
and  kill  defendant.  There  is  also  some  proof  tending 
to  show  that  the  deceased  knocked  at  the  door  in 
which   Mrs.   Snyder   was   while   at   the   store. 

The  defendant's  witness  states  that  he  went  to  the 
store  between  three  and  four  o'clock,  and  found  no 
person  there.  He  then  went  to  the  blacksmith 
abop  and   asked   deceased   if  he   knew   where   defendant 
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was.  He  replied  that  he  did  not,  but  he  intended 
to  find  him,  and  kill  him  before  the  eun  went  down* 
Witness  went  back  to  the  store,  and,  finding  defend- 
ant there,  asked  him  if  he  knew  the  deceased  was 
mad  at  him,  and  told  him  what  he  had  said.  The 
defendant  replied  that  he  did  not  want  to  have  any 
difficulty  with  deceased^  and  would  try  to  keep  out  of 
his   way. 

The  blacksmith,  who  was  also  introduced  as  a  wit- 
ness by  the  State,  proves  that  he  had  known  the 
deceased  for  23  years,  but  had  not  seen  him  before 
his  recent  coming  to  the  neighborhood  for  12  years. 
He  testifies  that  the  deceased  was  a  dangerous  man,  a 
very  dangerous  man  when  mad,  and  that  he  told  de- 
fendant in  answer  to  a  question  by  him  whether  the 
deceased  was  much  of  a  fighter,  that  "when  mad  he 
was  a  devil,  yes  a  legion  of  devils."  The  deceased 
was  a  powerful  man,  six  feet  two  inches  in  height^ 
and  weighing  about  226  pounds.  The  defendant  was 
a  young   man,   weighing   about    146    pounds. 

When  it  was  discovered  that  the  horses  of  Mrs. 
Snyder  and  her  nephew  had  been  taken  off,  the  de- 
fendant and  the  nephew  went  out  and  found  them. 
About  dusk  Mrs.  Snyder,  her  nephew  and  the  defendant 
left  the  store  together,  the  nephew  going  for  the  horses, 
and  the  defendant  and  Mrs.  Snyder  walked  along  the 
public  road  in  the  direction  of  her  house.  After  they 
had  gone  about  a  hundred  yards,  Mrs.  Snyder^  who 
was  walking  behind  the  defendant,  looked  back  and 
saw  deceased  running  down  the  road  towards  them, 
her  nephew    being    a    little   ahead   of   him,   riding   one 
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horse  and  leading  the  other.  .  The  deceased  was  bare 
headed.  He  had  been  drinking  freely  that  day  with 
the  blacksmith,  who  says  that  he  himself  was  drunk, 
but  remembered  all  that  occurred^  and  deceased  was 
as  drunk^  or  drunker.  At  this  point  the  t^timony 
of  the  aunt  and  her  nephew,  the  only  two  persons 
present  when  the   killing  occurred,  is  somewhat  variant. 

Mrs.  Snyder  says  that  when  she  saw  the  deceased 
coming  she  moved  in  front  of  defendant; .  that  deceased 
ran  against  defendant,  and  came  around  to  her  taking 
her  by  the  shoulder,  and  said :  "  Pll  put  you  on  your 
horse.'^  At  that  time  her  nephew,  she  says,  was  on 
a  line  with  them  on  the  road.  She  told  deceased 
that  she  did  not  want  to  get  on  her  horse.  He  took 
his  hand  from  her  shoulder.  She  partially  turned 
towards  him,  and  he  stepped  up  in  front  of  her,  and 
said:  "I  cjin  set  you  on  nice."  The  defendant  then 
remarked  :  "You  had  better  mind  what  you  are  doing." 
The  deceased  stepped  back  and  said:  "Fll  fix  you;" 
and  put  his  right  hand  under  his  coat  on  his  right 
hip  pocket.  "I  saw  his  coat  part  to  the  top,"  says 
the  witness.  The  defendant  then  put  out  his  pistol^ 
which  the  witness  saw  him  cock,  and  fired  several 
shots,  four  of  which  took  eflfect.  When  the  deceased 
stepped  up  to  her  the  second  time,  the  witness  says 
her  nephew  was  in  front  of  them,  having  ridden  on 
ahead. 

The  nephew's  statement  is  that  when  his  aunt  stepped 
in  front  of  the  defendant,  "  the  defendant  took  out  his 
pistol,  cocked  it  and  put  it  under  his  coat  on  the 
right   side.       I   heard   the   pistol  click.      Deceased  came 
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np  and  walked  around  defendant,  and  said  to  Mrs. 
Snyder,  two  or  three  times,  I  will  help  you  on  your 
horse.  She  said,  I  donH  want  to  get  on  my  horse. 
Deceased  stepped  back  and  laughed.  Defendant  and 
Mrs.  Snyder  started  on,  and  went  three  or  four  steps. 
Deceased  made  one  or  two  steps,  and  defendant  turned 
around,  drew  his  pistol  and  shot  deceased.  I  did  not 
see  the  •  pistol  but  heard  the  report.  I  saw  deceased 
throw  up  both  hands,  and  go  forward  towards  defend- 
ant. Deceased  had  nothing  in  his  hands.^'  In  an- 
other part  of  his  testimony  this  witness  says:  "When 
deceased  overtook  defendant  and  Mrs.  Snyder,  he  went 
to  the  left  of  defendant.  Defendant  ,did  not  speak 
that  I  heard.  I  was  in  ten  steps."  Again  this  wit- 
ness says:  "I  was  riding  one  horse  and  leading  one. 
I  might  have  been  a  little  in  front,  or  by  their  side, 
or  a  little  behind  them.  We  were  all  right  along 
together.  I  was  on  the  right  side  of  the  road,  and 
they  were  on  the  left.  I  did  not  say  that  I  was 
ten  steps  in  front  of  them  when  my  aunt  looked  around, 
and  said  yonder  comes  that  man.  I  don't  know  whether 
deceased  had  on  a  hat  or  not.  I  think  he  had  on  a 
coat.  I  did  not  see  deceased  until  he  came  up  to 
defendant  and  Mrs.  Snyder.  If  he  took  hold  of  her, 
I  did  not  see  him.  I  did  not  see  him  run  against 
defendant.  I  did  not  hear  defendant  say  I  will  put 
Mrs.  Snyder  on  her  horse,  or  the  deceased  say,  damn 
you  FU  fix  youj  nor  see  him  put  his  hand  on  his 
pistol.  Deceased  started  in  the  direction  we  were  going. 
When  I  last  saw  them  they  might  have  been  touching 
each  other.       I  don't  know    how    close    they   were  to- 
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gether.  I  don't  know  whether  deceased  was  drunk. 
It  was  dark  lAien  this  happened.  I  don't  know 
whether  it  was  cloudy  or  not.''  The  witness  adds: 
"I  think  that  if  Springer  had  said  'damn  you  I'll  fix 
you/  I  was  close  enough  to  have  heard  him.  I  was 
looking   at   the   parties   at   the   time." 

It  does  not  appear  that  the  deceased  was  armed. 
When,  his  clothes  were  removed  after  he  had  been  car- 
ried to  the  shop  no  arms  were  found.  And  a  witness 
was  allowed  to  prove^  without  objection,  as  a  dying 
declaration  of  the  deceased,  after  the  attending  physic 
cian  told  him  he  would  die,  that  the  deceased  said: 
"It    was   horrible   to  be  shot  up  that  way  for  nothing." 

In  view  of  the  animosity  proved  by  two  witnesses 
to  have  been  shown  by  the  deceased  to  the  defendant 
on  the  day  of  the  killing,  and  his  repeated  threats  to 
take  the  defendant's  life  before  dark,  and  the  fact  that 
these  threats  were  communicated  to  the  defendant,  it 
seems  probable  that  the  jury  would  have  found  that 
the  defense  of  justifiable  homicide  had  been  made  out 
if  they  had  believed  the  testimony  of  Mrs.  Snyder. 
For  her  testimony  does  show  such  an  overt  act,  coupled 
with  the  previous  threats,  as  would  have  brought  the 
case  within  the  law  of  self  defense  as  settled  by  this 
court.  The  jury  must  therefore  have  given  greater 
credence  to  the  testimony  of  the  nephew.  Even  from 
that  testimony  the  defendant  might  well  have  been 
alarmed,  after  what  he  had  heard,  at  finding  himself 
approached  by  the  deceased,  bare  headed,  and  running, 
and  might  have  been  justified  in  preparing  for  the 
worst.       His  testimony,   moreover,  is   that  after  the  de- 
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fendant  [and  Mrs.  Snyder  bad  again  started  on,  the 
deceased  followed  them,  and  was  shot  while  going  for- 
ward towards  the  defendant.  It  otherwise  appears 
that  all  of  the  shots  took  effect  in  the  front  part  of 
the  deceased,  showing  that  he  was  facing  the  defendant. 
The  witness  does  not  undertake  to  characterize  or  ex- 
plain the  act  of  the  deceased  in  stepping  forward  after 
the  defendant  and  his  companion.  It  was,  however, 
for  the  jury  to  say  whether  it  was  such  an  overt  act 
under  the  circumstances  as  would  justify  the  killing, 
and   th,ey   have   found   that   it   was   not. 

It  is  obvious,  however,  that  the  facts  make  out  a 
very  close  case,  and  one  which  required  the  utmost 
accuracy  in  the  charge  to  sustain  the  verdict.  The 
law  of  self-defense  is  laid  down  by  the  trial  judge  in 
his  charge  with  entire  accuracy,  for  the  charge  is  made 
up  of  extracts  from  the  opinions  of  this  court.  But^ 
like  too  many  charges  of  the  trial  judge,  while  the 
charge  is  abstractly  correct,  it  has  no  reference  to 
the  facts  of  the  particular  case.  It  would  apply  to 
any  other  case  of  self-defense  just  as  well  as  to  this 
case.  The  turning  point  of  this  case,  looking  alone 
to  the  testimony  of  the  nephew  and  the  other  evi- 
dence tending  to  show  that  the  deceased  had  no  in- 
tention at  the  time  of  making  a  personal  attack  on 
the  defendant,,  was  whether  the  defendant  from  his 
standpoint  might  not  have  a  reasonable  ground  to  en- 
tertain honestly  a  different  belief.  The  court  was 
asked  to  make  a  special  charge,  upon  the  facts  in 
evidence,  to  bring  squarely  before  the  jury  this  material 
aspect  of  the  case.       These   requests   were: 
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^^If  it  appears  in  evidence  that  the  deceased  had 
ina*de  threats  that  he  woald  kill  the  defendant^  or  do 
him  great  bodily  harm^  and  the  threats  were  commu- 
nicated to  the  defendant^  and  the  deceased  came  to 
where  the  defendant  was,  and,  either  by  acts  or  words, 
made  any  demonstration  that  would  reasonably  lead  the 
defendant  to  believe  that  the  deceased  was  about  to 
carry  the  threats  into  execution,  he  had  the  right  to 
take  the  life  of  the  deceased,  whether  the  deceased  in- 
tended  to  carry  out   the  threats  or   not/' 

^^Or  that  if  the  deceased  made  threats  that  he 
would  kill  the  defendant  before  sujn  down,  or  before 
dark,  and  that  the  threats  were  communicated  to  the 
prisoner,  and  the  character  of  the  deceased  was  that 
of  a  dangerous"*  man ;  and  that  if  the  deceased  went 
to  where  the  prisoner  was,  and  made  a  demonstration 
that  would  reasonably  lead  the  defendant  to  believe 
that  he  intended  to  carry  out  the  threats,  the  defendant 
had  the  right  to  kill  him  whether  the  deceased  went 
to  where  the  defendant  was  to  carry  the  threats  into 
execution   or   not." 

We  think  that  the  parties  to  a  State  prosecution 
as  well  as  the  parties  in  a  civil  action,  have  the  right 
not  only  to  a  correct  charge  of  the  general  principles 
of  law  applicable  to  the  character  of  the  case,  but  to 
a  specific  charge,  if  requested,  of  the  law  applicable  to 
the  particular  facts  of  the  case.  Under  the  peculiar 
circumstances  of  the  present  case,  the  defendant  was 
entitled  to  a  charge  upon  the  point  emphasized  by  his 
requests,  and  which  was  the  very  turning  point  of  his 
defense,  if   not  in  the    language    of   the  requests,   and 
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it  need  scarcely  be  said  that  a  demonstration  by  words 
would  not  be  within  the  rule,  at  any  rate  in  such 
Iangua(2:e  as  would  plainly  and  squarely  present  it  to 
the  jury.  The  second  request  seems  to  be  unexcep- 
tionable. 

For  this  error  the  judgment  most  be  reversed,  and 
the  cause   remanded   for  a   new  trial. 


A.  Fedeklicht  et  al.  v.  J.  M.  Glass  and  Wife. 

1.  Mabried   "Wowes,    Agent.     Separate  estate,    A  married  woman,  in 

whose  name  as  the  owner  of  a  stock  of  goods  a  retail  business  is  car- 
ried on  by  the  husband  as  her  agent,  is  not  liable  personally  on 
notes  executed  by  the  husband  in  her  name  for  new  goods,  nor  is 
her  separate  estate  bound  for  the  payment  of  the  debt  thus  created 
in  the  absence  of  a  legal  contract  to  that  effect. 

2.  Sajce.    Suit  upon  notes  executed  for  goods.    Fleadmg  cmd  praatiee.    If, 

upon  being  sued  at  law  upon  such  notes,  the  married  woman  pleads 
her  coverture,  the  title  to  the  goods  would  revert  to  the  vendors,  and 
they  could  sue  for  the  same  in  replevin,  or  by  bill  in  equity  to 
reach  the  specific  goods,  or  their  proceeds  if  capable  of  being  iden- 
tified and  followed ;  but  the  vendor  creditors,  in  the  absence  of  proof 
of  positive  fraud  on  the  part  of  the  married  woman,  have  no  lien 
upon,  and  cannot  subject  other  goods  of  her  separate  estate  for  their 
demands,  nor  hold  her  liable  as  trustee  or  otherwise  for  the  value 
of  their  goods  which  may  have  been  lost,  destroyed  or  otherwise  dis- 
posed of. 


FBOM   HAMILTON. 


Appeal    from    the    Chancery   Court  at  Chattanooga. 

W.   M.   Brabfori),   Ch. 
31— VOL.  13. 
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DoDSON  &  Moon  for  oomplainants. 

Wheeler    &    Marshall    and    W.  H.   Clift  for 
*  defendants. 

■ 

Cooper,  J.,  delivered   the   opinion   of  the  court. 

On  August  2,  1880,  Isaac  Hart  conveyed  to  his 
daughter,  the  defendant  Sarah  M.  Glass,  wife  of  the 
defendant,  J.  M.  Glass,  a  stock  of  goods,  consisting 
principally  of  ready-made  clothing,  in  store  at  Chat- 
tanooga, to  her  sole  and  separate  use,  with  power  to 
dispose  thereof  as  she  might  see  proper,  any  property 
acquired  with   the   proceeds  to  be  for  her   like  sole  and 

separate   use.       From    the   execution   of  this   conveyance 

• 

until  November  25,  1881,  when  the  present  bill  was 
filed,  the  defendant,  Sarah  M.  Glass,  by  her  husband, 
as  her  agent,  or  perhaps  more  accurately,  the  husband 
in  the  name  of  his  wife,  and  ostensibly  as  her  agent, 
continued  to  carry  on  business  at  Chattanooga  with 
the  goods  thus  conveyed  and  .other  goods  bought  to 
supply  the  place  of  those  sold.  The  purchases  of 
new  stock  were  made  from  various  Eastern  houses, 
and  among  others  from  Federlicht  &  Sons  of  Balti- 
more, and  the  Star  Suspender  Company,  who  are  the 
complainants  in  this  bill.  The  purchases  from  the 
former  were  made  by  the  husband  about  April  1,  1881,. 
amounting  to  $566.86,  for  which  the  husband  gave  a 
note  in  his  wife's  name  in  the  ordinary  form  of  a 
promissory  note,  payable  at  sixty  days.  On  March 
12,  1881,  the  other  complainant,  the  bill  says,  sold 
to  ^^J.  M.  Glass   or   S.  M.  Glass''   goods   to   the  value 
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of  $77.75.  Each  of  the  complainant  companies  brought 
a  separate  suit  at  law  on  the  debt  thus  created  against 
the  defendant,  Sarah  M.  Glass,  but  dismissed  the  same 
upon  the  defendant  pleading  in  defense  her  coverture. 
The  complainants  then  joined   in    filing  the  present  bill. 

The  bill  stated  the  foregoing  facts,  but  was  com- 
plicated by  the  assumption  of  conflicting  hypotheses,, 
and  by  seeking  contradictory  relief.  Its  main  object 
was  to  assert  the  liability  of  the  husband  to  the  com- 
plainants for  their  respective  debts,  and  to  reach  the 
stock  of  goods  on*  hand  by  .impeaching  the  conveyance 
of  Hart  to  his  daughter  upon  the  ground  that  the 
stock  of  goods  conveyed  was  in  reality  the  property 
of  the  husband,  for  which  no  consideration  was  paid 
by  the  wife,  and  that  the  business  had  been  subse- 
quently conducted  in  the  name  of  the  wife  for  the 
fraudulent  purpose  of  protecting  the  goods  from  the 
creditors  of  the  husband.  This  aspect  of  the  case 
has  been  abandoned,  as  conceded  by  the  learned  coun- 
sel of  the  complainants,  for  want  of  proof  to  charge 
the  husband  with  the  debt,  or  to  establish  the  alleged 
fraud. 

The  case  is,  before  us  upon  the  alternative  aspect  of 
the  liability  of  the  wife  to  the  complainants,  and  of 
the  property  attached,  and  of  the  sureties  on  the  replevy 
bond  by  reason  of  such  liability.  Upon  this  branch 
of  the  case  it  is  clear,  and  is  conceded,  that  the  con- 
tracts of  sale  were  repudiated  by  the  wife  by  the  plea 
of  coverture  to  the  actions  at  law,  and  that  she  can- 
not be  charged  personally  with  the  debts  of  the  com- 
plainants:    Jaekson   v.  Rutledge,   3   Lea,   626,   629.      It 
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18  equally  clear^  and  is  conceded^  that  there  is  noth- 
ing in  the  contracts  stipulating  for  or  creating  a  lien 
on  the  wife's  separate  estate:  RagsdaU  v.  GotaMj  2 
Lea,  729^  736.  All  that  can  be  claimed^  or  is  claimed 
for  the  complainants  is  that  they  may,  through  the 
equity  created  by  the  facts  against  the  wife,  subjecl 
the  goods  attached  if  they  can  be  found,  or  hold  the 
parties  to  the  replevy  bond,  other  than  the  wife, 
liable  thereon   for  the  value  of   the    goods  attached. 

Afler^  the  principal  prayer  of  the  bill,  the  complain* 
ants  add :  '^  But  if  they  are  mistaken  in  this,  then  they 
charge  that  the  circumstances  before  stated  are  such  as 
to  make  Mrs.  Glass  a  trustee  for  complainants  and 
persons  who  sold  said  goods  and  other  goods  under 
similar  circumstances;  that  the  stock  of  goods  so  ob- 
tained are  a  trust  fund  which  a  court  of  chancery 
will  take  into  custody  and  apply  to  the  payment  of 
the  debts  contracted  in  their  purchase;"  The  sub- 
stance of  this  charge  is  that  upon  repudiating  the 
contract  of  sale  by  pleading  her  coverture,  the  mar- 
ried women  would  hold  the  goods  as  the  property  of 
the  vendors,  and  would  be  required  by  a  court  of 
equity  to  turn  them  over  to  the  owners,  or  the  court 
would  take  the  goods  into  custody  and  apply  them, 
or  their  proceeds,  to  the  payment  of  the  debts  con- 
tracted in  their  purchase.  We  think  this  is  undoubt- 
edly good  law.  The  contract  of  sale  being  invalid 
or  repudiated  the  title  to  the  goods  would  be  in  the 
Tenders  respectively,  and  they  might  bring  replevin 
or  file  a  bill  in  equity  for  their  recovery.  Chancery 
would    compel   the    return   of   the    property  if   in    the 
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possession  or  under  the  control  of  the  feme.  •  The  law 
has  been  so  declared  in  the  case  of  an  infant  who 
had  pleaded  his  infancy  in  defense  of  a  bill  filed  to 
recover  the  price  of  personal  property :  Nichol  v.  Steger, 
6  Lea^  393,  affirming  same  case,  2  Tenn.  Ch.,  328. 
The  same  law  would  be  equally  applicable  in  the  case 
of  a  married  woman.  If^  therefore,  the  complainants 
had  sought  by  this  bill  to  reach  their  goods,  and  had 
attached  them,  their  equity  would  have  been  clear* 
^nd,  under  the  present  bill,  if  the  property  attached, 
which  is  now  the  only  property  subject  to  be  reached 
by  the  decree,  had  been  the  goods  of  the  complain- 
ants, or  either  of  them,  there  would  have  been  no 
difficulty  in  administering  relief  pro  tanto.  Unfortu- 
nately for  the  complainants,  there  is  not  a  particle  of 
proof  in  the  record  to  show  that  any  of  the  goods 
of  the  complainants  were  levied  on  by  the  attachment, 
or  were  in  the  possession  or  under  the  control  of  the 
defendants,  or  either  of  them.  On  the  contrary,  it 
distinctly  appears  that  the  articles  levied  on  consisted 
of  ready-made  clothing  of  a  particular  description,  and 
that  the  articles  alleged  to  have  been  sold  by  the 
complainants  were  of  an  entirely  different  description. 
No   relief   can   therefore   be   granted   on    this   ground. 

The  chancellor,  going  beyond  the  bill,  holds  that 
the  wife,  by  disaffirming  the  contracts  of  sale,  "there- 
by made  herself  liable  as  trustee  to  account  for  the 
value  of  said  goods.''  He  thereupon  gives  a  nomi- 
nal decree  against  the  defendant,  Sarah  M.  Glass,  in 
favor  of  each  complainant  company  for  its  debt, 
the    execution   to     be  .  only    levied     "  on    the    stock    of 
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goods  attached,  if  they  can  be  found/'  He  then 
renders  a  decree  against  her,  her  husband  and  a  surety 
on  the  replevy  bond,  for  the  penalty  of  the  bond,  to 
be  satisfied  by  the  payment  of  complainants'  debts. 
The  execution  on  this  decree  is  to  run  generally  against 
the  last  two  pnrties,  but  as  to  the  married  woman 
is  only  to  be  levied  on  the  property  attached,  if  found. 
He  does  not,  it  will  be  noticed,  give  any  personal 
judgment  against  the  married  woman  at  all,  nor  de- 
clare any  lien  in  favor  of  complainants  on  her  sepa- 
rate estate,  and  yet  subjects  her  separate  estate,  other 
than  the  goods  of  the  complainants,  to  the  complain- 
ants' debts.  A  woman's  separate  estate  cannot,  how- 
-ever,  be  subjected  to  her  debts  unless  expressly  charged 
upon  it  by  her  in  the  mode  prescribed  by  law.  But 
here,  as  we  have  seen,  there  is  no  charge  on  the  sep- 
arate estate  by  contract,  nor  a  fortiori  by  the  inva- 
lidity or  rescission  of  that  contract.  And  the  prop- 
erty attached,  as  we  have  also  seen,  was  no  part  of 
the  goods  of  the  complainants.  The  property  attached 
could  not  therefore  be  reached  by  the  complainants  as 
their  property,  for  it  was  not  theirs,  nor  as  the  sep- 
arate property  of  the  feme,  for  they  had  no  lien  on 
such    property. 

The  replevy  bond  in  this  case  was  signed  by  the 
wife,  the  husband,  and  a  third  person  as  surety.  It 
is  in  the  penalty  of  double  the  amount  of  the  debts 
of  the  complainants,  and  conditioned  for  the  payment 
of  "whatever  debt,  interests  and  costs  may  be  decreed 
or  adjudged  against  the  defendant,  or  either  of  them^ 
in     said    suit."       No    decree    can    be    rendered   agaioat 


SEPTEMS£B  TERM,  1884.  487 

Federlickt  «.  Qlass  and  Wile. 

eh^r  of  the  defendants  for  any  debt  and  interest, 
for  neither  is  bound  therefor,  nor  against  the  wife  for 
the  enforcement  of  a  lien  cm  her  separate  estate,  for 
there  is  no  such  lien.  To  the  extent  of  debt  and 
interest  there  has,  consequently,  been  no  breach  of 
the  bond. 

The  Keferees  report  in  favor  of  affirming  the  chan- 
cellor's decree  '^upon  the  inherent  equities  of  the  case 
as  they  present  themselves  to  us  through  the  facts.'' 
And  it  must  be  admitted  that  the  facts  do  present  a 
case  which  'appeals  strongly  to  a  court  of  equity  for 
relief,  if  any  relief  can  be  granted  consistently  with 
the  settled  rules  of  law.  Some  relief  was  possible, 
as  we  have  seen,  upon  a  different  frame  of  bill,  or 
different  proof.  But  the  only  relief  which  can  be 
given  as  the  case  now  stands  is  upon  the  liability  of 
the  wife,  and  against  the  other  parties  through  her. 
But  she  is  in  no  event  personally  liable,  and  the 
complainants  have  no  lien  on  her  separate  estate,  and 
no  claim  on  the  specific  property  attached.  There 
can  be,  therefore^  no  decree  at  all  against  the  /eme 
either  personally  or  to  subject  property  under  the  con- 
trol of  the  court,  and  consequently  no  degree  against 
the  other  parties  to   the   replevy  bond. 

The  real  equity  of  the  complainants  was  to  recover 
their  property,  or  its  proceeds  distinctly  identified  or 
followed.  The  authorities  would  probably  hold  the 
feme  liable  to  this  extent:  Jackson  v.  BuUedge,  3  Lea, 
€26,  631.  The  equity  claimed  is  that  the  defendant, 
Sarah,  became  liable  for  the  value  of  complainants' 
goods  by  failing  to    return   them,   not    personally,   but 
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SO  far  as  to  charge  her  separate  estate  therewith^. 
The  only  possible  ground  upon  whioh  such  a  charge 
can  rest  would  be  benefit*  to  the  separate  estate.  Buir 
benefit  alone  to  the  estate,  all  our  authorities  agree, 
is  not  sufficient  to  charge  it:  Hughes  v.  Peters,  1 
Cold.,  68;  Knott  v.  Carpenter,  3  Head,  542;  Holder 
V.  Crump,  10  Lea,  320;  Chaiterton  v.  Young,  S  Tenn. 
Ch.,  768,  772.  Besides,  there  is  no  proof  in  this  case 
of  any  benefit.  The  property  may  have  been  des- 
troyed or  lost.  We  have  held  that  an  infant,  when 
he  pleads  his  infancy  as  a  defense  to  a  bill  to  recover 
the  purchase  price  of  personalty,  is  not  liable  for  the 
value  of  the  property  not  returned,  and  this  for  the 
obvious  reason  that  otherwise  infancy  would  be  no 
protection  at  all.  For  he  would  be  liable  for  the 
value  either  in  contract  or  tort :  Nichol  v.  Steger,  ^ 
Lea,  893.  The  rule  is  equally  applicable  to  a  mar- 
ried woman,  if,  under  the  settled  law  of  the  State, 
coverture  is   allowed   to   be  a   protection. 

Of  course,  the  power  of  a  court  of  chancery  to 
compel  a  married  woman  to  do  equity  when  she  is 
seeidng  its  aid  to  recover  property,  or  is  otherwise 
seeking  to  enforce  a  legal  right  against  a  clear  equity, 
stands  upon  a  different  principle :  Aiken  v.  Suttle,  4 
Lea,  103;  Pitcher  v.  Smith,  2  Head,  208.  And  so 
probably  if  a  married  woman  were  shown  to  have 
been  guilty  of  positive  fraud  in  the  particular  case: 
McFerrin  v.  Carter  3   Baxt.,   335. 

The  exception  to  the  report  of  the  Referees  will 
be  sustained,  the  decree  of  the  chancellor  reversed,, 
and  the  bill  dismissed   with   costs. 
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O.  T.  Gale  v.  The  State. 

Criminai«  Law.  Breaking  into  house  vrith  intent  to  commit  a  feUmy,  If  two 
persons  break  into  a  house,  one  with  intent  to  commit  a  felony  and 
another  with  an  innocent  purpose,  the  partj  having  the  intent  to  com- 
mit a  felony  is  guilty  without  reference  to  the  secret  purpose  which 
the  other  party  may  have  had. 


FROM    ANDERSON. 


Appeal  in  error  from  the  Circuit  Court  of  Anderson 
County.      D.  K.  Young,  J. 

J.   C-  J.  Williams  for  Gale. 

Walter  M.  Cocke  for  the  State. 

Cooke,  J.,   delivered  the  opinion   of  the  court. 

The  defendant  was  convicted  of  house-breaking  under 
the  act  of  1871,  new  Code,  section  5438.  The  proof 
amply  sustains  the  verdict.  Upon  his  trial  below  he 
relied  upon  the  defense  of  insanity.  The  court  charged 
the  jury,  among  other  things  not  excepted  to,  that  the 
question  of  the  sanity  or  insanity  of  the  defendant  is 
one  of  fact  to  be  determined  by  them,  which  they 
would  do  from  all  the  facts  and  circumstances  of  the 
case.  If  they  should  be  of  opinion  from  the  proof^ 
that  at  the  time  the  offense  was  committed,  the  defend- 
ant had  sufficient  capacity  to  know  right  from  wrongs 
and  that  he  had  enough  of  reason  to  know  that  what 
he  was    doing    was    wrong,    he    would    be    responsible  •> 
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But  on  the  other  hand  if  tliey  found  from  the  proof; 
that  at  the  time  the  offense  was  committed^  the  de- 
fendant by  reason  of  the  absence  of  intellect  or  im- 
paired or 'diseased  intellect,  did  not  have  sufficient  ca- 
pacity to  know  right  from  wrong  and  did  not  have 
enough  of  reason  to  know  that  what  he  was  doing 
was  wrong,  he  would  not  be  responsible,  and  they 
ought  to  acquit  him.  That  they  would,  in  the  light 
of  their  common  sense,  look  at  all  the  facts  and  cir- 
cumstances bearing  upon  the  mental  condition  of  the 
defendant,  and  when  they  had  done  so  if  they  had  any 
reasonable  doubt  as  to  whether  the  defendant,  at  the 
time  'of  the  commission  of  the  offense  with  which  he 
was  charged,  had  sufficient  capacity  to  enable  him  to 
know   right   from   wrong,   they   ought   to   acquit  him. 

The  charge  upon  this  subject  we  think  was  sub- 
stantially correct:  Stewart  v.  The  State^  1  Baxt.,  178. 
There  were  several  specific  instructions  upon  this  subject 
requested  by  the  defendant  which  we  deem  it  unnec- 
essary to  notice  further  than  to  say  that  none  of  them 
were  correct,  except  as  to  such  portions  of  them  as 
are  contained  in  the  original  charge,  and  it  was  not 
error  in  the  court  to  refuse  them,  in  the  form  in 
which    they    were   presented. 

It  was  shown  by  the  proof  that  another  person  was 
present  with  the  defendant  engaged  in  the  breaking 
who  had  no  intention  of  committing  a  felony,  but  this 
want  of  intention  upon  the  part  of  the  other  person 
was  unknown  to  the  defendant,  whose  object  was  to 
rob  the  safe  in  the  house  of  money  which  it  was 
4Bupposed  to   contain.       The    court    instructed    the   jury 
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upon  this  subject]:  "That  if  the  defendant  was  there 
for  an  .  innocent  purpose  he  would  not  be  guilty,  but 
if  he  was  there  lor  the  purpose  of  breaking  and  en- 
tering, and  with  the  intent  of  committiug  a  felony 
after   he   got   in,   he    would    be   guilty." 

This  was  correct.  All  parties  present,  aiding  and 
abetting,  etc.,  are  principals,  aod  the  purpose  or  in- 
tent of  the  defendant  in  breaking  and  entering  the  house 
would  determine  the  guilt  as  to  him,  without  reference 
to  the  secret  purpose  which  the  other  party  may 
have   had. 

We  see  no  error  in  the  record  and  the  judgment 
mast   be  affirmed. 


Minerva    JacksoiI  v.    Nashville,    Chattanooga   & 

St.  Louis  Railway. 

Bailboads.  Damages.  Damages  sustained  in  driving  a  cart  across  the 
track  of  a  railroad  at  a  dangerous  place,  by  the  driver  being  thrown 
from  the  cart  by  its  toppling  motion,  are  not  the  proximate  result 
of  an  obstruction  by  the  railroad  company  of  the  public  crossing  by 
a  standing  train  of  .cars,  for  which  an  action  will  lie  against  the 
company. 


FROM    MARION. 


Appeal  in  error  from  the  Criminal  Court  of  Marion 
county.      D.   C.   Trewhitt,  J. 


13L49I 
14L  154 
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W.   C.  Donaldson  for  Jackson. 

Foster  V.  Brown  and  W.  D.  Spears  for  Rail- 
road  Company. 

Cooper,  J.,   delivered   the  opinion  of  the  court. 

The  circuit  judge  sustained  a  demurrer  to  the  dec- 
laration in  this  case,  and  the  Referees  report  that  his 
judgment   should   be   reversed.       The   defendant  excepts. 

The  action  is  brought  to  recover  damages  for  in-> 
juries  to  the  plaintiff's  husband  resulting  in  his  death. 
The  declaration  avers  that  the  defendant's  branch  road 
passes  through  the  town  of  Victoria,  in  Marion  county^ 
having  a  depot  on  its  South  side  for  the  accommo^ 
dation  of  passengers  and  the  receipt  of  their  baggage 
and  freight;  that  the  business  part  of  the  town  and 
the  residence  of  plaintiff's  husband  were  on  the  North 
•  side  of  the  railroad;  that  there  was  only  one  public 
crossing  or  way  over  the  railroad  for  reaching  the 
depot  from  the  North  side,  which  was  made  and  pro- 
vided  by  the  defendant  for  the  pubjiic  to  travel  on  and 
over;  that  on  the  evening  before  the  injury  to  the 
'  plaintiff's  husband  resulting  in  his  death,  the  defendant 
left  a  train  of  cars  standing  on  their  track  across  the 
way  aforesaid,  and,  although  notified  that  evening  by 
the  deceased  that  he  wished  to  cross  the  road  the  next 
morning,  failed  to  remove  the  same;  that  on  the  next 
morning  the  plaintiff's  husband  drove  his  cart,  in 
which  was  the  trunk  of  a  traveler  intending  to  take 
passage  on  the  defendant's  train  that  morning,  along 
the  public  way  across  the  railroad  to  carry  the  trunk 
to   the  depot;     that  by  reason  of  the  obstruction  of  the 
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way  by  the  defendaDt's  standing  train  plaintiff^s  hus- 
band was  compelled,  in  order  to  reach  the  depot  with 
his  cart,  to  cross  the  railroad  track  where  no  crossing 
was  made  or  provided  by  the  company,  and  where  the 
track  was  about  twelve  inches  high  from  the  ground 
to  the  top  of  the  rail,  and  while  so  crossing  he  was, 
by  the  jostling  and  toppling  of  the  cart,  thrown  under 
the  wheels  of  the  cart,  receiving  injuries  from  the 
effect   of  which   he   died. 

The  question  raised  by  the  defendant's  demurrer  to 
the  declaration  is  whether  the  obstruction  by  the  de- 
fendant of  the  cross-way,  which  is  charged  to  have 
been  "  wilfully,  carelessly,  wrongfully,  unlawfully  and 
negligently"  done,  was  the  proximate  cause  of  the  in- 
jury to  the  plaintiflPs  husband  so  as  to  render  the 
defendant  liable  therefor  in  damages.  The  right  of 
the  public  to  the  highway  crossing  for  the  purpose  of 
travel  is  so  far  paramount  to  .the  right  and  conve- 
nience of  the  company  for  any  other  purpose  than  that 
of  transit  by  its  running  trains,  that  the  obstruction  as 
stated  in  the  declaration  was  clearly  negligent  and  un- 
lawful: State  V.  MorriSy  e/c.  Railroad  Ckympany,  26 
N.  J.  L.,  437.  The  defendant  was  therefore  liable  in 
damages  to  any  person,  having  a  right  to  cross  its  road 
at  that  point  who  was  prevented  from  so  doing  by 
the  obstruction.  And  the  only  question  is  whether 
the  injury  sued  for  was  so  far  a  proximate  result 
of  fthe  obstruction  as  to  render  the  defendant  liable 
therefor  because  of  the  obstruction.  The  declaration 
does  not  aver  or  state  any  fact  of  negligence  or  wrong 
on  the   part    of   the    defendant  connecting   it  with   the 
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injury   except    the    creation    of   the   obstruction   to   the 
public   way   by   the   standing   train   of  cars. 

A  long  series  of  judicial  decisions  has  defined  prox* 
imate,  or  immediate  and  direct  damages  to  be  the  or** 
dinary  and  natural  results  of  the  negligence^  such  as 
are  usual  and  might  therefore  have  been  expected; 
and  this  includes  in  the  category  of  remote  damages 
such  as  are  the  result  of  an  accidental  or  unusual 
combination  of  circumstances  which  would  not  be 
reasonably  anticipated,  and  over  which  the  negligent 
party  has  no  control:  2  Thomp.  Neg.,  1083,  citing 
the  authorities.  A  proximate  cause  is  therefore  a 
probable  cause,  and  a  remote  cause  an  improbable 
cause.  A  wrong-doer,  in  other  words,  is  answerable 
for  all  the  ordinary  and  natural  consequences  of  his 
wrong  but  no  further.  The  difficulty  is  in  applying 
the   general    rule   to   the   facts   of   a  particular   case. 

It  is  very  clear  that  a  railroad  company  would 
not  be  liable  for  an  injury  to  a  person  who  undertook 
to  drive  a  cart  across  its  track  at  any  other  place 
than  a  regular  crossing,  and  was  thrown  from  the 
cart  by  its  jolting  over  the  rails.  The  track  is  the 
property  of  the  railroad  company,  not  intended  to  be 
crossed  by  other  vehicles  except  at  the  ways  provi- 
ded for  the  purpose,  and  a  third  person  who  under- 
took to  pass  it  elsewhere  would  be  a  mere  trespasser. 
Such  a  person  would  act  at  his  peril^  the  company 
being  in  no  way  responsible  for  any  accident  resulting 
from  the  attempt.  The  only  possible  ground  to  take 
this  case  out  of  the  general  rule  is  that  the  wrong* 
ful   obstruction   of    the   highway   justified   the   plaintiff's 
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husbaod  in  adopting  an  unlawful  and  dangerous  route 
to  reach  the  depot,  and  made  the  defendant  liable 
for  the  consequences.  And  this  is  the  position  as- 
sumed by  counsel^  the  argument  being  that  the  trav- 
eler has'  a  right  to  reach  his  destination^  and  adopt 
the  best  mode  which  seems  open  to  him^  the  question 
whether  he  was  justified  in  so  doing  being  one  for 
the  jury.  But  it  is  difficult  to  see  how  because  one 
party  has  done  an  unlawful  act,  the  other  party  can 
be  justified  in  doing  an  equally  unlawful  act  at  the 
risk  of  the  former.  And  the  authorities  are  all 
in  conflict  with  the  contention.  It  seems  to  be  well 
settled  that  if  a  traveler  is  compelled  toi^  leave  the 
highway  by  reason  of  a  defect  therein  rendering  it 
impassible^  and  while  so  off  the  highway,  and  attempt- 
ing with  due  care  to  pass  the  obstacle,  receives  an 
injury  he  cannot  recover  damages  of  the  town^ 
although  he  could  have  done  so  if  the  injury  had 
happened  to  him  on  the  highway;  for  the  negligence 
of.  the  town  is  to  be  deemed  a  remote  cause  of  the  in- 
jury: 2  Thomp.  Neg.,  1092.  It  was  so  held  when 
the  traveler,  going  off  the  highway  to  shun  an 
obstruction  not  otherwise  passable,  foundered  in  a 
pond :  Tisdah  v.  Norton^  8  Mete,  388.  And  when  a 
bridge  having  been  washed  away  and  not  rebuilt,  the 
traveler  attempted  to  cross  at  a  ford  not  in  the  ded- 
icated highway,  the  river  being  swollen :  Hyde  v. 
Jamaica^  27  Vt.,  443,  458.  The  mere  fact  that  a 
bridge  is  impassable  will  •  not  justify  a  traveler  in 
attempting  to  ford  the  stream  under  circumstances  of 
danger.       Damages    accruing   from    this    source  are   not 
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the  proximate  coDsequenoes  of  a  failare  to  keep  the 
bridge  in  repair :  Day  v.  Oroaamarif  1  Han.^  570 ; 
4  N.  Y.,  S.  C,  122;  Jackson  v.  Oreene  County,  76 
N.   C,   282;    Famum  v.    Concord,   2   N.   H.,    392. 

The  exception  to  the  report  of  the  Keferees  will 
be  allowed^  and  the  judgment  of  the  circuit  court, 
isustaining  the   demurrer  to   the  declaration,   affirmed. 


W.   G.   Hume  et  al.  t?.  Commercial  Bank  et  al. 

AiTOBifET's  Fek.  Counsel,  who  file  and  prosecute  a  bill  in  the  name 
of  certain  creditors  of  an  insolvent  corporation,  on  behalf  of  all 
creditors,  to  hold  the  officers  and  alleged  officers  personally  liable 
for  any  deficiency  of  assets  over  the  assets  assigned  in  trust  for  the 
creditors,  and  to  this  end  incidentally  for  an  account,  settlement  and 
disbursement  of  the  trust  assets,  whose  services  are  confined  to  the 
main  purpose  of  the  bill  under  which  nothing  is  realized,  cannot 
charge  their  compensation  on  the  trust  fund. 


FROM    KNOX. 


Appeal  from  the  Chancery  Court  at  Knoxville.     W. 
B.  Stale Y,  Ch. 

CoRNiCK   &  CORNICK   for  complainants. 

James  Comfort,  A.  8.  Prosser  and  W.  P.  Wash- 
BT7RN  for   defendants. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 
The  only  question  presented  in  this  record  is  whether 
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the  coansel  of  the  complainants  are  entitled  to  have 
their  compensation  for  professional  services  in  the  caase 
charged  upon  the  general  trust  fund  in  the  hands  of 
the  trustee  who  is  a  defendant^  it  being  conceded  that 
the  compensation  was  a  proper  charge  upon  any  re- 
t^overy  had  under  and  by  virtue  of  the  bill  and  the 
services  rendered?  The  question  was  decided  from  the 
bench^  the  court  being  of  opinion  that  the  compensa* 
tion  claimed  was  not  chargeable  on  the  .general  trust 
assets^  and  that  nothing  had  been  realized  under  the 
bill.  A  petition  for  prehearing  has  been  filed^  in 
which  it  is  insisted  as  matter  of  fact  that  the  object 
of  the  bill  was  partially  attained,  and  some  money 
realized  under  it,  the  services  of  the  counsel  being 
recognized    by   the   trustee   and   defendant  creditors. 

'  The  hill  was  filed  by  half  a  dozen  creditors  of  the 
Commercial  Bank  of  Ksoxville^  for  the  benefit  of 
themselves  and  all  other  creditors,  to  hold  the  stock- 
holders and  directors  of  the  bank  individually  liable 
for  a  sum  sufficient,  over  and  above  the  assets  of  the 
bank  which  had  been  conveyed  in  trust  for  its  cred- 
itors, to  pay  all  of  the  liabilities  of  the  bank.  To 
this  end  all  necessary  accounts  between  the  trustee,  the 
creditors  and  the  bank  were  asked  to  be  taken,  and 
the  assets  disbursed  under  the  order  of  the  court.  The 
trustee  filed  a  cross«bill  against  the  other  defendants  and 
all  creditors  of  the  bank  for  a  like  purpose,  for  an 
adjustment  of  disputed  debts,  and  the  gettlement  of  the 
trust  under  the  orders  of  the  court.  The  original 
and  cross-bill  were  carried  on,   so  far  as  the  holding  of 

the  stockholders  and  directors  liable  was  concerned,  pari 
32— VOL.  13. 
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pasdu,  the  complainants'  counsel  taking  the  burden  of 
the  battle,  but  aided  by  the  trustee  and  his  counsel. 
The  settlement  of  the  trust  matters  was  exclusively 
attended  to  by  the  trustee  and  his  counsel.  The 
trustee,  whose  deposition  is  the  only  one  taken  on 
this  subject,  testifies  to  these  facts.  He  disproves  any 
retainer  by  him,  either  express  or  implied,  of  the 
complainants'  counsel  for  any  purpose,  and  there  is  no 
proof  to  th^  contrary.  The  bill  was  dismissed  so  far 
as  it  sought  to  hold  the  directors,  or  certain  persons 
who  were  held  out  as  directors,  individually  liftble: 
Hume  V.  Banky  9  Lea,  728.  The  president  and 
cashier  of  the  bank  made  no  defense,  and  were  held 
liable  by  decree  for  the  whole  amount  of  assets  mis- 
appropriated  and  the  debts  of  the  bank.  The  decree 
was   rendered   in   favor  of  the   trustee. 

The  principal  object  of  the  bill  was  to  hold  the 
so-called  directors  individually  liable  for  the  debts  of 
the  bank  under  the  charter,  and  for  funds  misappro- 
priated by  the  officers  of  the  bank  on  the  ground  of 
neglect  of  duty.  The  only  testimony  taken  under 
the  order  of  referenee  before  us  tends  to  limit  the 
services  of  the  complainants'  counsel  to  this  branch 
of  the  case.  The  services  were  valuable  and  well 
worth  the  amount  reported  by  the  clerk.  Prima  JcunSj 
however,  the  counsel  must  look  for  their  compensation 
for  their  services  to  the  complainants  who  employed 
them,  or  came  in  and  made  themselves  parties  to  the 
bill,   or   to   the   fund   realized. 

It  is  said  in  the  petition  for  rehearing  that  the  bill 
was  filed   for  the  purpose  of  winding   up  the  affiiirs  of 
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the   bank   in   behalf  of   the  creditors.      And   there  is  a 

• 

prayer  that  all  the  creditors  be  required  to  make 
themselves  parties  and  prove  their  claims,  and  that 
the  assets  of  the  bank  in  the  hands  of  the  trastee 
be  ascertained,  collected  and  disbursed  under  the 
orders  of  the  court.  But  if  in  fact  the  creditors 
made  themselves  parties  defendant,  and  filed  their 
claims  by  independent  counsel,  the  complainants'  coun- 
sel could  only  look  to  their  clients  for  compensation. 
The  bill  does  not  show  that  the  trustee  was  neglect- 
ing his  duty,  or  the  trust  funds  in  any  danger  making 
a  bill  to  impound  the  assets  necessary.  And  it  is 
very  clear  that  the  settlement  of  the  trust  was  only  an 
incident  to  the  real  object  of  the  bill,  and,  as  we  have 
seen,  so  much  of  the  case  as  related  to  the  trust 
was  in  fact  attended  t  to  by  the  trustee  and  his  coin- 
sel.  The  case  is  utterly  unlike  the  case  of  Moses  v. 
Ocoee   Banhy   1    Lea,   398. 

It  is  also  said  in  the  petition  for  rehearing,  that 
the  actual  amount  collected  under  the  bill  was  $25,- 
000,  and  the  recovery  under  that  feature  of  the  bill 
which  sought  to  hold  tbe  stockholders  individually 
liable  was  about  $2,400.  But  the  record  shows  that 
the  first  of  these  sums  simply  refers  to  the  moneys 
realized  by  the  trustee  under  the  trust  deed,  in  the 
realization  of  which  this  bill  cut  no  figure.  The  record 
further  shows  that  the  latter  sum  was  realized  by  the 
trustee  under  an  independent  bill.  No  assets  what- 
ever are  shown  to  have  in  iact  been  realized  under 
this  bill.  The  trust  funds*  have  (merely  been  ascer- 
tained   and     disbursed.       But     as   to    that    part  of   the 
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HAae  the  trastee  and  fais  counsel  represented  the  one 
Bide,  and  the  creditors  with  their  several  counsel  the 
other  side.  The  services  of  the  co'mplainants'  coun- 
sel in  this  behalf  have  only  been  like  the  services 
of  each  of  the  other  counsel  of  the  creditors.  In 
such  a  case^  each  counsel  must  look  to  his  clients  for 
compensation.  See  matter  of  Attorney' Oenercd  v.  North 
American  Insurance  Company,  91  N.  Y.,  57. 
Petition   disallowed. 


The    State,    for    use,  etc.,  v.   Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  Company. 

Taxes,  Highway.  Railroads.  Bailroads  are  liable  for  highway  taxes 
assessed  upon  the  value  of  the  roads  as  returned  by  the  commis- 
sioners; whether  tjie  proper  distribution  of  the  taxes  among  the 
road  districts  is  made  by  the  clerk  of  the  county  court  is  a  matter 
for  the  districts  and  not  for  the  railroad  tax-payer  on  a  contest  of 
payment. 

FKOM    HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
Oounty.      D.  C.  Trewhitt,  J. 

Clift  &  Bates  for  the  State. 

« 

DeWitt  &  Shepherd  for  Bailroad  Company. 
Freeman,  J.,   delivered  the  opinion  of  the  court. 
This    is    an    agreed    case,    presenting    the    question 
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^'whether  or  not  the  assessment  of  a  highway  tax  for 
the  year  1882,  by  the  county  of  Hamilton  is  valid/^ 
under   the   faets  stated  in   the   record. 

After  the  passage  of  the  act  of  1882,  chapter  16,  the 
property  of  defendant  was  regularly  assessed  by  the 
Railroad  Commissioners  and  the  value  for  taxable  pur- 
poses situated  in  Hamilton  county  certified  to  the  county 
court  clerk   as  the  act  required. 

The  county  court  of  Hamilton  county  had  pre- 
viously, under  the  provisions  of  the  road  law  of  1881, 
laid  a  tax  of  ten  cents  on  the  hundred  dollars  on 
property  for  highway  purposes.  The  assessment  made 
by  the  Commissioners  showed  this  road  to  be  liable 
for  taxes  on  $695,556  of  distributable  property  outside 
of  the  corporation  of  Chattanooga,  on  which  a  tax  was 
extended  on  the  books  of  the  county  for  highway  pur- 
poses of  $595.50,  'being  at  the  rate  of  ten  cents  on 
the   hundred   dollars,   as   levied    by   the   county  court. 

This  sum  is  the  proper  amount  if  the  company  is 
liable  to  a  highway  tax  at  all  under  the  present  laws 
of  the  State.  It  is  conceded,  however,  that  no  such 
tax  can  be  laid,  because  it  is  assumed  that  the  tax 
under  the  act  of  1881  (the  Road  Law),  is  to  be  laid 
on  the  property  of  each  road  district  provided  for  in 
that  act  for  road  purp>oses  in  that  district,  and  that 
there  is  no  provision  in  the  act  of  1882  for  thus  sub- 
dividing the   taxes   laid   on   railroads. 

It  appears  that  after  entering  the  proper  amount 
of  tax  as  fixed  by  the  county  court,  the  judge  of  the 
county  court  apportioned  the  sum  so  levied  between  six 
districts  through    which    the    road   ran,   as  we  take   it. 
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giving  to  each  the  sum  of  $99.25^  and  this  sum  has 
been  placed  in  the  hands  of  the  constables  in  the  re- 
spective  districts   for  collection. 

By  the  fifth  section  of  act  of  1881,  it  is  provided: 
"That  the  tax  for  highways  shall  be  not  less  than  two 
nor  more  than  fifteen  cents  on  each  hundred  dollars 
of  taxable  property,  as  shown  by  the  county  assess- 
ment, all  taxes  assessed  under  this  act  and  collected 
as  hereinafter  provided,  shall  be  used  for  maintaining 
the  highways  and  bridges  in  the  road  districts  in 
which   the   assessDjent   is   made/' 

By  the  third  section  of  the  act  the  county  court  of 
each  county  is  required  at  January  term  of  the  quar- 
terly  court   to   "assess   the   tax   for  highway   purposes." 

By  section "the  clerk    of    the   county   court   is 

required  within  thirty  days  after  the  assessment  of  the 
highway  tax  for,  1881,  and  by  the  first  of  March  there- 
after to  prepare  for  each  district  a  complete  assessment 
of  the  highway  tax  for  his  district  for  that  year,  spec- 
ifying the  amount  each  tax-payer  may  pay  in  work, 
and  the  aniount  to  be  collected  in  money,  and  shall 
take  district  clerk's  receipt  for  the  same  when  delivered.'* 

From  these  provisions  it  is  seen  that  after  the 
amount  of  the  tax  is  laid  by  the  county  court  and 
property  assessed,  and  that  assessment  returned  to.  the 
county  court  clerk's  office  then  for  purposes  of  collec- 
tion, the  amount  thus  assessed  on  property  in  each 
road  district  is  to  be  turned  over  to  the  district  clerk, 
provided    for   by   the   act   for  collection. 

It  is  shown  in  the'  agreed  case  that  the  defendant's 
road   is   only  1   mile  long  in   the   fiflh  district;  the  one 
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now  in  controversy  is  5^  miles  in  the  second  district; 
in  the  first  district  5f ;  in  the  twelfth  7;  i  in  the 
eleventh,   and  5   in   the  sixth. 

It  is  earnestly  argued,  that  because  of  this  inequality 
of  the  apportionment  of  the  amount  levied  as  between 
the   districts,   the  same  cannot  be  collected. 

We  take  this  is  a  matter  with  which  the  railway 
tax -payer  has  nothing  to  do  when  the  matter  of  pay- 
ment is  in  contest.  The  true  amount  is  assessed  by 
the  Commissioners  and  levied  by  the  county  court;  no 
more  than  this  sum  can  be  collected.  But  whether 
it  is  properly  apportioned  among  the  districts  is  a 
matter  of  county  administration  of  its  funds,  and  if 
improperly  administered  the  districts  or  tax-payers  may, 
probably,  apply  to  the  county  court  to  have  the  dis- 
tribution corrected,  and  the  court  might  be  bound  to 
expend  it.  But  in  the  district  the  matter  of  collec- 
tion, so  far  as  the  railroad  is  concerned  is  directory, 
or  at  any  rate  a  matter  that  does  it  no  injury  what- 
ever, as  it  is  only  assessed  on  the  amount  certified  by 
the  State  Commissioners.  When  this  is  done  it  is  of 
no  interest  to  the  company  whether  it  is  collected  for 
the   benefit   of  one   district   or   another. 

The  collection  by  the  district  officer  is  only  for 
convenience  of  appropriation  to  the  roads  of  that  dis- 
trict. The  matter  that  concerns  the  railroad  is,  that 
no  more  property  shall  be  assessed  than  has  been  fixed 
by  the  State  Commissioners,  and  the  rate  shall  be 
equal  and  uniform  with  other  property  for  like  pur- 
poses. In  other  words  there  shall  be  no  unjust  dis- 
^mination   between   the  railroad   and   other  tax- payers* 
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It  certainly  cannot  be  maintained  that  this  tax  is 
not  levied  for  a  county  purpose,  and  the  road  liable 
for  it.  The  true  amount  and  no  more  having  been 
levied,  the  road  can  in  no  way  be  injured,  whether 
this  sum  be  apportioned  accurately  between  the  districts. 
It  cannot  be  allowed  to  pay  no  tax  because  of  such' 
unequal  distribution.  Its  property  of  any  kind  assessed 
under  the  act  of  1882  is  as  much  within  the  county 
for  purposes  of  a  highway  tax  as  for  any  other  pur- 
pose  of  taxation. 

The  judgment   will   be   reversed   and  judgment  here^ 
in    accord   with   this   opinion   with   costs. 


J.   P.   Imboden  v.   C.  T.   Pebrie  and  Wife. 

Attachment.  Check,  Priority,  J.  D.  I.  was  indebted  by  jadgment  to 
P.  and  to  J.  P.  I.  Having  a  fund  in  bank  he  gave  a  check.  May  27, 
on  the  bank  to  J.  P.  I.,  on  same  day  P.  commenced  attachment  suit 
against  J.  D.  L  and  the  attachment  was  levied  by  garnishing  the 
bank  before  the  check  was  presented.  Hdi,  that  P.  was  entitled  to 
the  fund.  A  check  is  a  mere  request  to  pay  the  bearer  or  the  order 
of  the  payee.  Until  presented  and  accepted  it  is  inchoate  and  veate 
no  title  or  interest  in  the  payee  to  the  fund. 


FBOM  SULLIVAN. 


Appeal  in   error  from  -the  Circuit  Court  of  SulIivaU' 
Cdunty.       N.   Hagkeb^  J. 

N.   M.  Taylor  for  Imboden. 
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Thomas  Curtin,  A.  H.  Blanchabd  and  Bailey 
&  McCroskey   for  Perrie. 

TuRNEY,   J.,   delivered  the   opinion   of  the   court. 

J.  D.  Imboden  is  indebted  to  Mrs.  Perrie  by  judg- 
ment in  the  sum  of  $1,000.  He  is  also  indebted  to 
J.  P.  Imboden  in  the  sum  of  $1,600.  On  May  27, 
1882,  J.  D.  had  in  the  National  Bank  at  Bristol  about 
$1,000,  and  ojq  that  day  transmitted  by  mail  to  J.  P. 
Imboden   the   following   check: 

"No.  41.  Bristol,  Tennessee,  May  27, 1882. 

Bank  of  Bristol — Pay  to  J.  P.  Imboden,  or  order,  seven  hundred  and 
fifty  dollars  ($750).  '  J.  D.  Imboden." 

On  the  same  day  Mrs.  Perrie  commenced  an  at- 
tachment suit  against  J.  D.  Imboden,  and  on  June  1st 
the  attachment  was  levied  by  garnishing  the  bank.  J. 
P.  Imboden.  presented  his  check  on  June  6th,  and  pay- 
ment was  refused  because  of  the  attachment.  The 
case  was  tried  in  the  circuit  court  without  a  jury  and 
judgment  rendered  for  Mrs.  Perrie.  J.  P.  Imboden 
has   appealed. 

The  question  presented  is  very  much  as  said  by 
Commissioner  Kirkpatrick,  "involved  in  conflict.  Two 
wholly  opposite  views  have  been  maintained  by  judges 
and  text  writers  with  so  much  bearing  and  force  of 
reason,  that  to  follow  either  is  to  satisfy  the  mind 
that  the  one  pursued  is  right.^^  We,  however,  differ 
in  conclusion  from  the  Heferees,  and  think  the  sounder 
[  rule   and    weight  of    authority   as    well    as    reason,   are 

with  the  holding  of  the  trial  judge.  In  AUomey-Gen^ 
ei'cU  V.    Qmtinental  Life  Insurance    Company ,   71  N.  Y.,. 
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325,  Church,  C.  J.,  says:  ^^Tjwni  v.  Bwnk  of  Norih 
America,  49  Barb.,  221,  declares  the  rule  accurately, 
that  checks  drawn  in  the  ordinary  form,  not  describing 
any  particular  fund  or  using  any  words  of  transfer  of 
the  whole  or  any  part  of  any  amount  standing  to  the 
credit  of  the  drawer,  but  containing  only  the  usual 
request,  are  of  the  same  legal  effect  as  are  inland  bills 
of  exchange,  and  do  not  amount  to  an  assignment  of 
the   funds   of  the   drawer   in   the   bank."       *       * 

"This  doctrine  accords  with  the  relations  between 
the  parties.  Banks  are  debtors  to  their  customers  for 
the  amount  -of  deposits.  A  check  is  a  request  of  the 
customer  to  pay  the  whole  or  a  portion  of  such  in- 
debtedness to  the  bearer  or  to  the  order  of  the  payee. 
Until  presented  and  accepted  it  is  inchoate,  it  vests 
no  title  or  interest,  legal  or  equitable,  in  the  payee  to 
the  fund.  Before  acceptance  the  drawef  may  with- 
draw his  deposit;  the  bank  owes  no  duty  to  the 
holder   of  a  check   until   it   is   presented   for   payment." 

"Knowledge  that  checks  have  been  drawn  does  not 
render  it  obligatory  upon-  the  bank,  to  retain  the  de- 
posit to  meet  them.  These  rales  are  indispensable  to 
the  safe  transaction  of  commercial  business.  Any  other 
rule  would  produce  confusion  and  involve  banking  in- 
stitutions, and  all  depositories  of  moneys  in  responsibil- 
ities to  conflicting  claimants,  which  while  producing  great 
embarrassments,    would   serve   no    beneficial   purpose." 

In  Bank  of  The  Republic  v.  MiUard,  10  Wallace, 
le57,  Mr.  Justice  Davis  said:  "The  right  of  the  de- 
positor as  was  said  by  an  eminent  judge,  is  a  chose 
in   action,   and   his   check   does  not  transfer  the   debt  or 
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give  a  lien  upon  it  to  a  third  person  without  the 
assent  of  the  depository.  This  is  a  well  established 
principle  of  law^  and  is  sustained  by  the  English  and 
American  decisions.^'  To  the  same  effect  are  Cain  v. 
National  Security  Bank,  107  Mags.,  45,  and  JEtna  Na- 
tional Bank  V.  Fourth  National  Bank  of  New  York,  46 
N.  Y.,   82. 

.  While  we  are  referred  to  respectable  authorities  sus- 
taining the  opposite  view  of  the  question,  we  are  of 
opinion  the  authorities  cited  are  more  in  accord  with 
public  policy  and  the  commercial  welfare  of  the  coun- 
try, and  adopt  them  as  enunciating  the  right  rule  of 
law   in    this   State. 

The   exceptions  are  sustained  and  judgment  affirmed. 


L.  Payne  v.  The  Western  &  Atlantic  Railroad 

Company  et  ol. 

1.  Corporation.     Tori  of  agent.    Corporations  are  liable  for  the  tortious 

nets  of  agents  in  the  interest  of  the  corporation,  and  in  pursuance  of 
general  or  special  authority,  if  within  the  apparent  scope  of  corpo- 
rate powers. 

2.  Libel  and  Slander.    The  mere  posting  of  a  notice  by  an  employer 

to  employes,  maliciously  forbidding  th^  to  trade  with  a  certain 
person  therein  named,  does  not  constilffte  slander  or  libel. 

3.  Action.    Laicful  ad.    It  is  not  unlawful  for  a  railroad  company  to 

discharge,  nor  to  publi^  notice  that  it  will  discharge  hands  for 
trading  with  a  certain  merchant,  unless  thereby  a  contract  between 
the  company  and  employes  is  broken ;  even  then  no  action  lies  to  the 
merchant  unless  the  nctice  be  libelous^ 

I 
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4.  Same.     '^ Threats  and  intimidation"  in  a  legal  sense,  import  not 

merely  an  evil,  but  an  unlawful  act  about  to  be  done. 

5.  AcnoN.     McUiee,  No  action  lies  to  the  merchant  against  the  company 

or  another  for  such  notice,  though  it  be  posted  maliciously  and  ope* 
rate  to  deter  employes  of  the  company  and  others  from  trading  with 
him  and  thus  ruin  his  business.     An  act  not  unlawful,  done  in  a  \ 
manner  not  unlawful,  though  from  wicked  and  malicious  motives,^  | 
and  causing  injury,  is  not  actionable. 


FROM   HAMILTON. 


Appeal    in   error  from  the   Circuit   Court   of  Hamil- 
tou   county.      D.   C.   Trbwhitt  J. 

Elder  &  White   for   Payne. 

Cooke   &   Cooke   for  Railroad   Company. 

Ingersoll,  Sp.  J.,  delivered  the  opinion  of  the  courts 

The  question  in  .this  case  is  as  to  the  sufficiency 
of  the  declaration.  The  circuit  judge  sustained  the 
demurrer  and  dismissed  the  suit.  The  Referees  rec- 
ommend reversal  of  the  judgment.  The  suit  is  against 
a  railroad  company  and  its  general  agent,  and  the 
declaration   of  plaintiff   is   as   follows: 

"That,  on  the  16th  day  of  February,  1883,  and 
for  many  years  previous  thereto  and  continually  since, 
plaintiff  ha?  olOu  engaged  in  business  as  a  merchant 
in  Chattanooga,  Tennessee,  and  operating  a  store  on 
Market  s'reel  u^  »  and  near  the  depot,  car- shed,  rail- 
road  track  atitl  vard  of  the  defendant,  the  Western 
&  Atlantic  Raiilroad  CoMf^any.  Plaintiff  has  at  all 
times  sustained  a  good  charai  ^r»;  and  by  close  atten-* 
tion  to  business,  and  honest  and  fair  dealing  plaintiff 
had,    on    the    16th    of     i?>bruary,    1S83,   built   up   and 
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fully  established  a  large^  extensive  and  profitable 
business;  the  defendant,  the  Western  &  Atlantic  Bail- 
road  Company,  is  a  large  and  wealthy  corporation, 
operating  and  controlling  a  line  of  railroad  leading 
from  Chattanooga,  Tennessee,  to  Atlanta,  Georgia. 
That  said  corporation  employs  a  very  large  number 
of  hands  both  in  and  out  of  Chattanooga;  there  are 
also  four  other  railroads  coming  into  Chattanooga,  all 
intimately  associated  with  the  defendant  railroad  com- 
pany  in   business   relations.       Plaintiff's  store  is  located 

■ 

nearly  in  the  center  of  five  railroad  termini  leading 
into  the  city.  Plaintiff  had  built  up  and  was  enjoy- 
ing, on  the  day  and  year  aforesaid,  a  large,  exten- 
tensive  and  profitable  business  with  the  employes  of  all 
the  aforesaid  railroads;  especially  was  he  selling  many 
goods  to  and  doing  a  large  business  with  the  agents 
and  employes  of  the  defendant  railroad  company  both 
in  Chattanooga  and  along  the  line  of  said  railrosld ; 
he  had  also  built  up  a  large  trade  along  the  line  of 
said  railroad,  both  buying  and  selling  goods  to  per- 
sons living  along  the  line  of  said  road,  other  than 
employes.  The  defendant,  J.  C.  Anderson,  is  the 
general  agent  of  the  defendant  railroad  company  at 
Chattanooga,  having  in  charge  and  controlling  the 
employes  in  Chattanooga,  Boyce  Station  and  elsewhere 
along  the  line  of  said  rai]r(»ur!.  And  the  said  plain- 
tiff further  declares  that,  wliile^so  engaged  in  his 
legitimate  and  profitable  bnsin^JBS  *  *  *  *  the 
said  defendants  wickedly,  unla%\  fully,  fraudulently  and 
maliciously  consgir^d  and  conf -derated  together  out  of 
malice,  ill-will  and  wicked   fe^^ling  to   break   up,   injure^ 


^ 
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damage  and  ruin  plaiotiff  in  his  business;  and,  to  that 
end  and  for  that  purpose,  they,  the  said  defendants, 
on  the  day  and  year  aforesaid,  did  make,  puWish  and 
circulate    the   following  scandalous    and   injurious   order, 

threat,    command    and   paper  writing,    to- wit: 

Fbbruaky,  16, 1883. 
J.  T.  Kobinson,  Y.  M. — Any  employe  of  this  company  on  Chattanooga 
pay-ioll  who  trades  with  L.  Payne  from  this  date  will  be  discharged. 
Notify  all  in  your  department.  J.  C.  Anderson,  Agent. 

The  said  J.  T.  Robinson  is  and  was  yard-master 
in  the  employ  of  the  defendant  railroad  company,  con- 
trolling and  having  under  him  a  large  number  of 
hands.  Like  orders  and  commands  were  addressed 
and  sent  to  other  heads  of  departments  of  said  rail- 
road  :  and  the  sannft  were  posted  and  published  by  de- 
fendants  and  read  and  commented  upon  all  along  the 
Ihip  of  flftJH  railroad  amonfi^  and  by  plaintiff's  patrons 
and  customejra.  Plaintiff  further  declares  that,  by 
reason  of  8aid^.prder  and  command>..aad..pther  means 
used  by  defendants  he  was  brought  into  reproachj,^  dig- 
repute,  suspicion  and  dj^try^^^  and  his  business  broken 
up  ana  ruined.  The  employes  of  the  defendant  rail- 
ro.ad  company  deterred  and  intimidated  by  the  threat 
contained  in  said  illegal  command  and  order,  quit 
trading  with  plaintiff  because  of  the  illegal  and  ma- 
licious interference,  threats  and  combination  of  defend- 
ants, and  his  business  >^ar  and  near  has  been  greatly 
damaged    and   ruined,   to   his   damage,'^   etc. 

In   the   second  coun^   the   plaintiff,   setting   forth,   as 

in   the   first,  his  lawful  a^nd  lucrative   business  and  good 

character    and    repute    ad^  a   merchant,   and    the  power^ 

'   wealth   and   influence   of   ihe   railroad   company   and   its 


/ 
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employment  of  many  persons,  who  traded  with  him, 
but  omitting  any  averment  of  Anderson's  agency, 
complains,  that  ^'the  defendants  unlawfully,  wickedly, 
wantonly,  maliciously  and  out  of  their  malice  towards 
him,  the  plaintiff  undertook  by  means  of  threats,  insin- 
uation, innuendoes,  slander  and  other  means  to  oppress, 
injure,  damage  and  ruin  plaintiff^  in  his  legitimate  business 
and  destroy  his  character;  and  [by  the  means  and 
for  the  purpose  aforesaid,  and,  with  said  wicked  mo- 
tive, did  oppress,  injure,  damage  and  ruin  plaintiff's 
business,  character  and  reputation;  that  the  said  de- 
fendants threatened,  among  other  things,  to  discharge 
any  of  the  employes  of  said  railroad  company  who 
should  trade  with  plaintiff,  and  this  was  published 
far  and  near  by  defendants,  whereby  not  only  said 
employes  were  deterred  from  tradjng  with  him,  but 
he   was    bmflght   into   reproach,  disrepute  and    suspicion. 


and   lost   his^  other   trad©   and   custom^''   etc. 

The  difference  between  the  two  counts  is:  First: 
In  the  first  Anderson  is  described  as  the  Company's 
agent ;  and  in  the  second  he  is  not.  Second :  In  the 
first  the  posted  notice  is  set  out  ipsissimis  verbid; 
while  in  the  second  its  piiblication  and  purport  are 
alleged   in   general   terms. 

The  demurrer  of  defendants  contains  the  following 
grounds   of    objection   to   the   declaration : 

First:  Defendants  had  the  right  to  discharge  employes 
because  they  traded  with  plaintiff,  or  for  any  other  cause. 

Second:  If  they  had  no  such  right,  the  act  was 
merely  a  breach  of  the  contract  of  employment  for 
which   plaintiff  had   no   right   of   action. 
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Third :  Plaintiff  had  no  vested  right  in  the  trade 
of  defendants'  employes;  wherefore  they  had  the  right 
to  prefer  employment  by  defendants  to  trading  with 
plaintiff,  and  consequently  to  i^ithdraw  their  trade  from 
him^   and   he   could   not  sue   defendants  therefor. 

Fourth :  The  order  complained  of  was  not  libelous 
in  itself,  nor  is  it  made  so  by  innuendo,  nor  is  there 
any   matter  alleged  which   is   actionable. 

Fifth :  The  railroad  company  demurs,  because  it  could 
not  be  liable  for  the  unauthorized  wrongful  act  of  its 
agent,   Anderson,   not   within   the   line   of  his   duty. 

Sixth:  Anderson  had  a  right  to  hire  and  discharge 
employes  without  direction  from  any  one,  and  for  any 
wrong  done  defendants  would  be  liable  only  to  the 
employes  so   discharged. 

The  only  distinctive  feature  of  the  last  ground  of 
demurrer  seems  to  be  the  assertion  of  Anderson^s  right 
to  hire  and  discharge  employes  without  direction  from 
the  railroad  company,  the  latter  part,  asserting  the 
limitation  of  liability  to  the  employe  for  wrong  done, 
being  embraced  in  a  former  head  of  demurrer.  The 
peculiar  ground  relied  on  in  this  head  is  obnoxious 
to  the  objection  that  it  is  a  speaking  demurrer^  for 
in  the  second  count  of  declaration  it  does  not  appear 
that  Anderson  was  even  the  agent  of  the  railroad 
company;  and  in  the  first,  though  the  agency  is  al- 
leged, it  does  not  appear  that  he  possessed  the  extent 
of  authority  asserted  for  him  in  the  demurrer.  Wherein 
it  is  peculiar,  therefore,  this  ground  of  demurrer  is 
not   well   taken. 

The   fifth    ground    above    set.  forth   is   untenable  as 
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to  the  second  count,  because  of  the  absence  therefrom 
>of  any  allegation  of  the  agency  of  Anderson;  and  as 
to  the  first  count,  because  first,  instead  of  wanting  in 
an  averment  of  the  authority  of  Anderson  as  agent  of 
the  company,  it  alleges  expressly  a  combination  and 
conspiracy  between  principal  and  agent  to  do  the  al- 
leged wrong  to  .  plaintiff,  and  a  participation  by  both 
in  the  act  complained  of;  and  second,  corporations  are 
liable  for  the  tortious  acts  of  its  agents  within  the  ap- 
parent scope  of  corporate  powers,  which  are  done  in 
the  interest  of  the  corporation  and  in  pursuance  of 
any  general  or  special  authority:  Cooley  on  Torts, 
119,   120. 

The  objection  to  the  declaration  as  one  for  libel  or 
slander  is  well  taken.  The  published  order  set  out 
in  the  first  count  not  only  contains  no  libelous  state- 
ment, but  it  has  in  it  no  reference  even,  direct  or  in- 
direct, to  the  charasi£r  of  plaintiff.  There  is  no  iri' 
nuendo  in  the  count,  and  it  is  not  easy  to  see  what 
statements  or  references  therein  contained  would  support 
one,  and  this  may  explain  its  absence.  Let  it  suffice, 
that  no  libel  or  slander  is  made  out  directly  or  by 
imputation  even,  in  the  count  which  sets  out  the 
writing.  The  second  count  bears  no  resemblance  to 
-a  declaration  in  libel  or  slander.  It  sets  out  no 
writing  or  spoken  words  even,  but  merely  contains  a 
general  charge  that  defendants  undertook  by  means  of 
''insinuations,  innuendos,  slander  and  other  means  to 
oppress,  injure,^'  etc.  Malice  is  freely  charged,  and 
the  charge   is   frequently  repeated  in  both  counts.      But 

there   is    no    suggestion    even    of    any  fahe  statement, 
33_voL.  13. 
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written  or  spoken  by  defendants  (^  either  of  them. 
Without  this,  of  coarse,  no  action  for  libel  or  slander 
can  be  maintained;  for  no  amount  of  malioe  will  com- 
pensate for  the  absence  of  falsehood  in  the  legal  re- 
quirements of  this  kind  of  action.  The  suit  is  not 
maintainable,  therefore,  as  an  action  of  libel  or  slander, 
either  to  personal  character  or  business  reputation.  It 
must  stand,  if  at  all,  upon  the  alleged  malicious  and 
unlawful  conspiracy  and  combination,  and  wicked  conduct 
of  defendants,  for  the  purpose  and  with  the  e£fect  to 
deprive  plaintiff  of  his  customers,  and  thus  oppress, 
injure   and   ruin   him   in   his  trade. 

This,  rather  than  libel  or  slander,  is  the  particular 
wrong  and  injury  specially  relied  on  by  plaintiff.  As 
concisely   put   in  argument   by   his  counsel : 

"  We  have  brought  a  suit  to  recover  damages  be- 
cause defendants,  by  threats  and  intimidations,  pre- 
vented  people   from   trading   at  our  store.^' 

The   full  scope   of  his   argument    is: 

'^  The  declaration  sets  up,  that  plaintiff  was  pur* 
suing  a  lawful  business — that  of  a  merchant;  and  that 
defendants,  out  of  malice  and  ill-will  toward  him, 
entered  into  an  unlawful  confederation  and  conspiracy 
to  break  him  up;  and  that  pursuant  to  such  unlawful 
purpose,  by  means  of  threats,  force  and  intimidation, 
they  drove  bis  customers  from  him  and  succeeded  in 
breaking   up   his   business.'^ 

^^  Lawful  competition  is  allowed,  but  not  a  con- 
spiracy  forcibly  and  by  threats  and  intimidation  to 
interfere  with   another's  legitimate  business.^' 

^'The  good-will  of  a   business  is   the  subject  of  ap- 
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qaired    right    and    can    be   bought    and    sold   as    other 
property/' 

"  Defendants  not  only  maliciously  invaded  and 
weakened  plaintiff's  legal  right  to  the  good-will  in  his 
business^  but  by  their  threats,  intimidation  and  force 
destroyed   this    acquired   right." 

"He,  who  invades,  weakens  or  destroys  a  legal  right 
maliciously,   is   liable   in   damages  therefor.'' 

"Every  malicious  act  is  wrongful  of  itself  in  the 
eye  of  the  law;  and,  if  it  cause  damage  or  hurt  to 
another,  it  is  a  tort,  and  may  be  made  the  foundation 
of   an   action." 

"When  a  violent  or  malicious  act  is  done  to  a 
man's  occupation,  profession  or  way  of  getting  a  live- 
lihood   then    an   action    lies   in   all   cases." 

The  defendants  did  do  a  malicious,  injurious  act 
to   plaintiff's    occupation,    and    hence    they    are    liable.'^ 

To  this  forcible  statement  of  plaintiff's  case,  de- 
fendant's answer  in  effect  is :  We  have  a  right  to 
employ,  or  not  employ,  when  and  whom  we  choose. 
We  may  discharge  our  employes,  all  or  singly,  when- 
ever we  choose;  with  or  without  reason;  because  they 
trade  with  plaintiff  or  do  not  trade  with  him ; 
and,  if  the  employes  are  injured  or  wronged  thereby, 
they  may  sue;  but  plaintiff  cannot.  It  is  purely  a 
matter  of  contract  between  the  company  and  its  em- 
ployes; and,  if  a  contract  has  been  broken,  only  a 
party  to  the  contract,  or  one  in  privity,  can  sue  for 
its  breach.  Plaintiff  shows  no  such  privity,  and  v 
therefore  cannot  maintain  this  action,  unless  defendant 
has   done  some    ujijawipl  act,   which  caused    the  injury 


■/ 


516     •  KNOXVILLE: 


Payne  v.  Railroad  Company. 


complained  of;  the  only  act^  complained  of  is  the 
notice  to  hands  that  they  will  be  discharged  if  they 
ftrade  with  plaintiff.  This,  being  merely  the  exercise 
'of  an  undoubted  right  by  defendant,  cannot  give 
plaintiff  a  right  of  action,  even  though  the  act  was 
maliciously  done,  and  the  plaintiff  suffered  injury  there- 
'  from ;  because  malice  does  not  furnish  ground  for 
civil  action.  Wrongful  acts  alone  are  actionable.  And, 
as  to  the  conspiracy  alleged,  though  it  may  be  action- 
I  abe,  it  does  not  become  so  until  some  wrongful  act  is 
done  under  it;  and,  since  the  only  act  alleged  here  is 
not  unlawful,  but  permissible  to  defendant,  this  action 
is  not  maintainable  for  conspiracy,  for  want  of^ihe 
wrongful  act  done  under  it ;  lacking  thi^,  the  suit 
must  fail,  though  there  be  a  conspiracy  and  mnlice 
toward  the  plaintiff,  and,  in  consequence  thereof,  and 
of  the  lawful  act  of  defendants  thereunder,  plaintiff 
lost  his  customers  and  profits,  and  so  failed  in  his 
business. 

'^  Plaintiff,  in  reply  to  this,  besides  asserting  the  correct- 
ness of  his  original  position,  denies  that  the  defendants 
had  the  right  to  discharge  or/  threaten  to  discharge 
employes  for  trading  with  him,  i^cause  the  concession 
of  such  authority  and  its  exercise  by  strong  corpora- 
tions and  large  manufacturers  would  unfairly  defeat 
and  destroy  competition,  and  tend  to  create  monopoly 
in  trade;  whereas,  the  law  should  discourage  the  latter 
and  foster  the  former.  Plaintiff  also  insists,  that, 
while  our  decisions  furnish  no  precedent  for  his  suit, 
and  we  have  no  statute  whatever  upon  the  subject, 
the  cases    cited  by   Mr.   Addison    in   the  first    volume 
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of  his  work  on  Torts,  chapter  1,  section  1,  afford 
abundant  authority   for  this   action. 

The   novelty,   interest    and   importance  of  the  ques- 
tions  demand   a   careful    examination    of    the  cases  and 

Ae  principles  involved.      The  case  turns  upon  the  com- 

...  I 

mon   law.       The   first   question     is:     Is   it   unlawful  for 

one  person,  or  a  number  of  persons  in  conspiracy,  ta 
threaten  to  discharge  employes  if  they  trade  with  a 
certain  merchant?  Would  it  be  unlawful  to  discharge 
them  for  such  reason  ?  If  not,  it  surely  would  not 
be   unlawful   to  "threaten"   it. 

If  the  employes  are  engaged  for  fixed  terms,  it  may 
be   assumed   that   a   discharge  by  the   employer  for  such    I 
a   reason    would    be    unwarranted,   and   would   give   the 
employe  an  action  for  breiich  of  contract.      But  no  one 
else,   except   a  privy,   could   complain   of  the  breach  of 
contract,   and  the  ground   of  the  employe's  action  would 
be  the  refusal  of  the  employer  to  pay  him  for  the  period  I 
promised    in    the    contract   of   service.       If  the   service 
is   terminable   at   the   option    of  either  party,  it  is  plain 
no   action   would   lie   even    to   the   employe ;    for    either 
party    may   terminate    the   service,   for  any   cause,   good    / 
or   bad,   or   without   cause,   and    the   other   cannot   com- 
plain   in    law!       Much    less    could   a   stranger   complain. 
No   action   could   accrue   either   to   employe   or   stranger    ( 
for    breach     of     contract;     for    uo   contract    is   broken. 
If   the   act    is   unlawful   it    must   be   on    other  grounds 
than   breach   of   contract,     as,  that   it   unjustly   deprives 
plaintiff     of    customers    and     trade    to    which   his    fair 
dealing    entitles    him,   and   thus    destroys    his    business. 

For   any   one   to  do  this  without  causers  censurable 
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and  UDJust.  But  is  it  legally  wrong?  Is  it  unlawful? 
May  I  not  refuse  to  trade  with  any  one?  May  I  not 
forbid  my  family  to  trade  with  any  one?  May  I  not  dis- 
miss my  domestic  servant  for  dealing,  or  even  visiting^ 
where  I  forbid?  And  if  my  domestic,  why  no(  my 
farm-hand,  or  my  mechanic,  or  teamster  ?  And,  if  one 
of  them,  then  why  not  all  four?  And,  if  all  four, 
why  not  a  hundred  or  a  thousand  of  them?  The 
principle  is  not  changed  or  aflFected  by  the  number. 
And,  if  it  were,  who  should  say  how  many  it  would 
be  lawful  and  how  many  unlawful  to  forbid?  Nor 
can  it  be  better  determined^  by  eflFect  than  by  num- 
ber. To  keep  away  one  customer  might  not  percej>- 
tibly  affect  the  merchant's  trade;  deprived  of  a  hun- 
dred of  them  he  might  fail  in  business.  On  the 
contrary,  my  own  dealings  may  be  so  important  that, 
if  I  cease  to  trade  with  him,  he  must  close  his 
doors.  Shall  my  act  in  keeping  away  a  hundred  of 
my  employes  be  unlawful,  because  it  breaks  up  the 
merchant's  business,  and  yet  it  be  lawful  for  me 
to  accomplish  the  same  result  by  withholding  my  own 
.      custom  ? 

^  Obviously    the     law    can    adopt     and     maintain     no 

such  standards  for  judging  human  conduct;  and  mea 
must  be  left,  without  interference  to  buy  and  sell 
where  they  please,  and  to  discharge  or  retain  em- 
ployes at  will  for  good  cause  or  for  no  cause,  6r 
even  for  bad  cause  without  thereby  being  guilty  of 
an  unlawful  act  per  se.  It  is  a  right  which  an  em- 
ploye may  exercise  in  the  same  way,  to  the  same  ex- 
tent,   for    th#    same    cause   or    want    of   cause    as  the 
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employer.       He    may    refuse    to    work    for  a  man    or  f 
oompaDj,  that    trades    with   any     obnoxious     person,  or   i 
does  other  things  which  he  dislikes.      He   may  persuade    ' 
his   fellows,  and   the     employer   may   lose  all  his   hands    I 
and   be  compelled  to   close  his   doors ;    or  he   may  yield 
to  the   demand  and   withdraw  his  custom  or  cease  his 
dealings,   and    the    obnoxious   person    be    thus    injured 
or   wrecked   in   business.     Can   it   be  pre  tented  that  for 
this    either    of     the    injured    parties     has    a     right    of 
action   against   the  employes?       Great  loss    may   result^ 
indeed  has   often   resulted   from  such   conduct;    but  loss 
alone   gives    no    right    of   action.       Great  corporations,  v 
strong   associations,   and    wealthy   individuals   may    thus 
do  great    mischief   and   wrong;    may    make    and   break 
merchants    at    will ;     may    crush    out  competition,   and 
foster   monopolies,   and    thus   greatly    iujure    individuals 
and    the   public;    but    power   is    inherent    in    size   and 
strength    and   wealth;     and  the   law    cannot   set   bound 
to   it,   unless  it  is   exercised   illegally.      Then   it   is   rer 
strained  because    of   its    illegality,   not    because    of    its 
quantity   or  quality.       The  great  and  rich  and  powerful 
are    guaranteed    the   same  liberty   and   privilege  as    the 
poor    and    weak.       All   may    buy   and    sell   when   they  I 
choose ;    they  may   refuse    to  employ  or   dismiss    whom  y^ 
they    choose,   without    being   thereby   guilty   of   a   legal  \ 
wrong,   though   it   may    seriously   injure   and   even   ruin 
others.  */ 

Railroad   corporations   have  in   this  matter  the  same  j 
right    enjoyed    by     manufacturers,    merchants,     lawyers  ' 
and   farmers*      All  may   dismiss  their  employes  at  will, 
be  they    many  or   few,   for    good    cause,   for  no  cause  ''* 
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or  even  for  cause  morally  wrong,  without  being  thereby 
jguilty  of  legal  wrong.  A  fortiori  they  may 
/"threaten"   to   discharge    them    without    thereby   doing 

I  an     illegal   act,  per   ae.       The   sufficient  and   conclusive^ 

'  answer  to  the  many  plausible  arguments  to  the  con- 
trary, portraying  the  evil  to  workmen  and  to  others 
from  the  exercise  of  such  authority  by  the  great  and 
strong,  is:  They  have  the  right  to  discharge  their 
employes.  The  law  cannot  compel  them  to  employ 
workmen,  nor  to  keep  them  employed.  If  they~ 
break  contracts  with  workmen  they  are  answerable 
only  to  them;  if  in  the  act  of  discharging  them^ 
they  break  no  contract,  then  no  one  can  sue  for  loss 
suffered  thereby.  Trade  is  free;  so  is  employm'ent. 
^  ^    The   law   leaves   employer    and   employe   to   make  their 

I  own   contracts;    and   these,   when  made,   it  will   enforce; 

j  beyond  this  it  does  not  go.  Either  the  employer  or 
employe  may  terminate  the  relation  at  will,  and  the 
law  will  not  interfere,  except  for  contract  broken. 
This  secures  to  all  civil  and  industrial  liberty.  A  con» 
trary  rule  would  lead  to  a  judicial  tyranny  as  arbitrary^ 
irresponsible  and  intolerable  as  that  exercised  by 
Scroggs  and   Jeffreys. 

^  But  plaintiff  says  that  the  defendants  wickedly  and 
maliciously  combined  and  confederated  for  the  unlawful 
purpose  of  causing  plaintiff's  customers,  by  means  of 
threats  and  intimidation,  to  leave  off  trading  with 
him;  and  that  the  unlawful  purpose  was  accom- 
plished by  these  means,  and  thus  plaintiff's  business 
was  ruined  and  he  caused  to  suffer  great  pecuniary  loss;- 
and    he'  urges    that    defendants    are   liable  in   damages- 
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therefor,  because  every  act  done  fraudulently  or  ma- 
liciously aud  for  the  purpose  and  with  the  effect  of 
injuring  another  in  his  lawful  business  gives  good 
cause  of  action ;  and  so  the  Referees  have  reported ; 
and  therefore  they  recommend  the  reversal  of  the  judg- 
ment   sustaining   the   demurrer. 

If  defendants,  by  means  of  '^  threats  and  intimida- 
tions," have  driven  away  plaintiff's  customers  and 
thus  destroyed  his  trade,  they  have  injured  him  by 
an  unlawful  act,  and  are  liable  to  him  in  damages, 
whether  they  did  it  wickedly  and  maliciously  or  not. 
For  it  is  unlawful  to  threaten  and  intimidate  one's 
customers;  and  the  loss  of  trade  is  the  natural  and. 
proximate  result  of  such  acts.  But  "threats  and  in- 
timidations'' must  be  taken  in  their  legal  seAse.  In 
law  a  threat  is  a  declaration  of  an  intention  or  de- 
termination to  injure  another  by  the  commission  of 
some  unlawful  act;  and  ah  intimidation  is  the  act  of 
making  one  timid  or  fearful  by  such  declaration.  If 
the  act  intended  to  be  done  is  not  unlawful,  then  the 
declaration  is  not  a  threat  in  law,  and  the  effect 
thereof  is  not  intimidation  in  a  legal  sense.  So  too  of 
the  alleged  conspiracy.  A  conspiracy  is  an  agreement 
between  two  or  more  persons  to  do  an  unluwfvi  acti 
If  the  act  to  be  done  is  not  unlawful,  then  the  agree- 
ment  or  combination  ia  not  a  conspiracy.  The  ques- 
tion then  is,  what  were  the  acts  done,  or  intended  or 
agreed  to  be  done,  by  which  the  trading  was  prevented? 

In  the  second  count,  which  plaintiff  specially  relies 
on  to  sustain  this  view  of  his  case,  after  charging  gen- 
erally  the   use  of  threats  and   intimidation,   he  specifies- 
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as  follows:  ''The  said  defendants  threatened^  among 
other  thingS;  to  discharge  any  man  in  the  employ  of 
said  railroad  company  who  should  trade  with  plaintiff, 
and  this  threat  was  published,"  etc.  This  is  the  only 
^'threat  or  intimidation''  specified.  But.  this  act  was 
v^«4.  not    unlawful   as   we   have   seen,   and   to^j^nounce  a  de- 

termination    to    do    it    and   thus   deter  customers   from 

« 

I  trading   with  plaintiff,  was  not  "threat  or  intimidation'' 
I  in   a   legal  sense.     From   this   it   is  fairly  inferable  that, 
in   this   count   as   in   the   first,    plaintiff,   though   he  uses 
the   general    terras    "unlawful    and    malicious   threats," 
refers   only  to   the   so-called    "threat"   to  discharge  em- 
.  ployes   ^nd   re«t8  his  case  upon  it.       Presumably  he  has 
particularized   the   most   wrongful   act,   or,   at   the   most, 
the   otheif  '"unlawful    and     malicious    acts"   are   of  the 
same,  and  no  worse  character  than  that  specified.      This 
act,   he   says,   was   done  by  the   defendants  vnckedly  and 
malicicmsly   with   the   intent    and   effect   of    breaking   up 
his   business. 
^  The   question   then  is:     Is  an  act  not  unlawful,  ren- 

dered actionable  to  the  one  suffering  injury  therefrom, 
because  it  is  committed  wilfully,  .wickedly  and  ma- 
liciously, and  in  pursuance  of  a  conspiracy  to  do  the 
injury  suffered  ?  Does  one  render  himself  liable  in 
damages  for  maliciously  and  wickedly  exercising  his 
rights  or  ^c^nouncing  his  intention  of  so  doing,  if  thereby 
he   injures   another? 

The  cases  relied  on  by  plaintiff,  cited  by  Mr.  Ad- 
dison in  his  work  on  Torts,  sections  20,  22,  where 
tenants  were  driven  away  from  holdings,  scholars  fright- 
ened  from   school,    persons    prevented    from    trading  at 
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one's   store   or    with    bis    vessel,  buyers    and    workmen 
driven    from    a  quarry,   do   not  serve   as  precedents,  for 
the   reason   that  in   all   of    them    the    defendants   either 
committed   or   threatened    unlawful    acts.       In    most   of 
them    violence   was   used   or   menaced ;     in   some,   statu- 
tory   misdemeanors    were    committed,    in    others  fraud, 
duress    or   libel    was    resorted    to.       This    relieved    the 
cases   of    the    xJiflBculty   or   doubt   which   exists   in   this, 
where   there  is  no  libel,  violence  or  broken  statute.      In     \ 
section   40,   however,  it  is  declared  broadly,  that  "every      \ 
malicious   act   is   wrongful    in   itself   in    the   eye   of   the 
law,   and   if  it   causes   hurt  or   damage   to   another  it  is 
a   tort,   and  may  be  made  the  foundation  of  an  action." 
Upon    this    plaintiff    relies,    and     upon    it   the   Referees 
have   based    their   report;     and    if    this   broad   statement 
contains   a   correct  exposition  of  the  law  they  are  right, 
and   the   demurrer  should    be   overruled,   for   the   decla- 
ration  abounds   in    charges   of  malice   and  wrong.      But 

18   this   the   law? 

1 
To    answer    this    correctly   it   must    first   be   under- 

stood  what  is  meant  by  "malicious  act.''  In  common 
parlance  it  is  an  act  proceeding  from  hatred  or  ill-will, 
or  dictated  by  malice,  or  done  with  wicked  or  mis- 
chievous intentions  or  motives.  But  surely  this  can- 
not be  the  sense  in  which  the  phrase  is  employed  by  t«-,^n.i 
Addison;/  for  if  it  were,  then  my  neighbor  would  be 
^  liable  to  me,  if  from  ill-will  or  wicked  motive  he 
refused  to  let  me  get  water  at  his  spring;  or  to  make 
a  road  for  myself  across  hig  farm,  or  locked  his  pump 
or  his  gate  against  me,  or  built  a  fence  on  his  own  land 
across  my   path;     or  built  his  store  or  shop  or  a  high 
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fence  on  his  own  land  in  such  close  proximity  to  my 
windows  as  to  exclude  light  and  view ;  or  digged  on  his 
lot  below  the  foundation  of  my  house  so  as  to  endan- 
ger it.  It  is  unreasonable  tluit  actions  should  be 
maintained  for  any  of  these  things.  For,  though  my 
neighbor  is  causing  me  hurt,  and  that  too  from  wicked 
motives^  and  is  thus  violating  the  moral  law,  he  is 
only  exercising  his  undoubted  right  to  use  his  own 
for  himself  and  deny  me  all  privilege  in  it;  and  this 
the  law  does  not  punish  as  has  been  often  ruled  in 
courts  of  the  highest  character:  Story  v.  Odin,  12 
Mass.,  157;  Mohan  v.  Brovm,  13  Wend.,  261;.  Au' 
burn  &  Cato  Railroad  Company  v.  Douglass,  5  Seld,, 
447;  Lasala  v.  Holbrook,  4  Paige,  169;  Thurston  v^ 
Haneocky   12   Mass.,   220. 

Judge  Cooley,  in  his  work  on  Torts,  page  278, 
says:  "It  is  a  part  of  every  man's  civil  rights  that 
he  be  at  liberty  to  refuse  business  relations  with  any 
person  whomsoever,  whether  the  refusal  rests  upon 
reason,  or  is  the  result  of  whim,  caprice,  prejudice  or 
malice.  With  his  reasons  neither  the  public  nor  third 
persons  have  any  legal  concern."  And  again  on  page 
688:  "The  exercise  by  one  of  his  legal  right  cannot 
be  a  legal  wrong  to  another.  *  *  *  Whatever 
one  has  a  right  to  do  another  can  have  no  right  to 
complain   of."       This   he   considers   a   mere   truism. 

Baron  Parke  said  in  Stevenson  v.  Newnham,  13  C. 
B.,  285:  "An  act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because  it  is  done  with  a 
bad  intent."  And  Judge  Black,  in  Jenkins  v.  Fowler, 
24   Penn.   St.,   308,    declares:     "Any   transaction   which 
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would  be  lawful  and  proper,  if  the  parties  were  friends, 
-cannot  be  made  the  foundation  of  action  merely  be- 
cause they  happened  to  be  enemies.  As  long  as  a 
man  keeps  himself  within  the  law  by  doing  no  act 
which  violates  it,  we  must  leave  his  motives  to  Hue 
who  searches  the  heart/'  Judge  Cooper,  in  accord- 
ance with  these  views,  has  declared  in  Macey  v.  ChU^ 
dresSy  2  Tenn.  Ch.,  442:  "It  is  no  defense  to  a  legal 
demand,  instituted  |;in  the  mode  prescribed  by  law^ 
that  the  plaintiff  is  actuated  Jby  improper  motives. 
The  motive  of  a  suitor  cannot  be  inquired  into.  Were 
it  otherwise,  nearly  every  suit  would  degenerate  into 
a  wrangle  over  motives  and  feelings."  The  question"" 
was  ably  argued  and  received  elaborate  consideration  in 
the  Supreme  Court  of  Maine  in  the  recent  cnse  of  Hey^ 
tDOod  V.  Tillsouj  46  Am.  Rep.,  373;  wherein  it  was 
decided  without  dissent  that  no  action  lies  by  the 
owner  of  a  house  against  one  who  maliciously  refuses 
to  employ  any  tenant  of  such  house  and  thus  prevents 
the  renting.  Indeed,  the  contrary  ruling  would  lead 
to  evils  innumerable.  It  would  be  unendurable  th?it 
our  courts  of  law  should  be  perverted  to  the  trial  of 
the  motives  of  men  who  confessedly  had  done  no  un- 
lawful act.  It  is  suggestive  of  the  days  of  "construc- 
tive treason." 

Upon   both   reason   and    authority   it   seems   obvious,  *) 
therefore,    that    the    phrase    "malicious   act"   cannot  be 
used    by   Mr.   Addison   in    this   connection    in    the   pop- 
ular   signification^    as    understood    and    applied    by   the 
Referees  in   this  case;    or  if  so   used   by  him  it  is  not    (j 
a  correct  statement  of  the   law. 
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^  In  another  sense  it  is  correct.      Prof.  Greenleaf,  in 

his  2nd  volume  on  Evidence,  section  453  (2),  thus 
defines  a  malicious  act :  ''  In  a  legal  sense,  any 
unlawful  act,  done  wilfully  and  purposely  to  the  injury 
of  another,  is,  as  against  .that  person,  malicious.^'  To 
determine  then,  whether  a  "malicious  act"  is  "wrong- 
ful," in  the  legal  sense,  and  therefore  actionable,  we 
must  first  determine  whether  it  is  unlawful.  But  if 
unlawlul,  and  injurious,  it  is  actionabJJe,  irrespective 
of  the  motive;  and  whether  malicious  or  not,  if  not 
unlawful  and  injurious,  then  it  is  not  actionable,  even 
lJ  though    malicious  and   wicked. 

PlaintiflF  appeals  with  confiaence  to  the  legal  maxim : 
There  is  no  wrong  without  its  remedy.  Far  be  it 
from  us  to  shake  the  public  and  professional  confi- 
dence in  this  venerable  maxim  of  the  English  common 
law.  Its  influence  has  long  been  and  will  long  con- 
tinue most  wholesome  in  preventing  the  private  redress 
of  real  and  imaginary  wrongs.  But  as  it  is  a  legal 
maxim,  it  must  be  taken  in  a  legal  sense.  So  taken 
it  can  obviously  mean  no  more  than  that  there  is  a 
legal  remedy  for  every  legal  wrong,  i.  e.,  every  injury 
suffered  as  the  consequence  of  an  unlawful  act,  or  a 
lawful  act  done  in  an  unlawful  manner.     Neither  is  shown 

^  here.       Defendants   have   merely  warned   their  employes 

not  to  trade  with  plaintiflf;  if  they  do  they  must  give 
up  their  employment.  They  had  the  right  to  discharge 
them   on   this  ground ;     it  was  not  unlawful,  but  highly 

4 

proper,  therefore,  to  give  them  warning  of  their  inten- 
tion. The  manner  of  giving  the  warning  was  not 
unlawful   or  even   censurable.      The  posted   notice  con- 
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taiDed  no  word  of  slander,  libel  or  reproach  .upon  the 
character  of  plaintiff;  no  charge  or  insinuation  that 
he  was  dishonest  or  unfair  in  his  dealing.  Omitting 
any  attack  on  plaintiff's  character  as  a  man  or  trader^ 
defendants;  in  the  usual  manner,  and  in  a  few  harm- 
less words,  told  its  employes  to  stop  trading  with  him 
or  they  must  stop  working  for  them.  The  common 
law  does  not  forbid  such  an  act,  nor  has  our  Legisla- 
ture yet  endeavored  to  make  such  an  act  unlawful  by 
statute,  as  has  been  done  in  some  of  the  States,  and 
probably  in  England.  No  legal  wrong  has  been  done;  3 
therefore  there  is  no  legal  remedy.  For  the  moral 
wrong  of  the  act,  if  there  be  any,  defendants  may  be 
called  to  account  in  another  tribunal.  Courts  admin- 
istering the  civil  law  cannot  punish  sin  or  wickedness 
unless  it  be  committed  in  violation  of  the  civil  law, 
which    is   the   measure   of  their  jurisdiction. 

Nor   will   the   maxim   "«ic  utere  iuoy  ul  alienum  nan 
Icedas^^  aid   the    plaintiff  in   his    contention.       As  com- 
monly  translated,''    "So   use  your  own  as  not  to  injure 
another's,"   it  is   doubtless   an   orthodox   moral   precept; 
and   in    the  law,   too,  it    finds    frequent    application   to 
the     use     of   surface     and    running    water,   and     indeed 
generally     to    easements   and    servitudes.       But  strictly, 
even    then    it    can    mean    only:      "So    use    your   own 
that     you    do   no    legal   damage   to   another's."       Legal  \ 
damage,   actionable  injury,  results  only  from  an  unlawful  ^ 
act.      This  maxim   also  assumes,   tha^  the  injury  results' 
from   an  unlawful   act,  and   paraphrased  means  no   more 

than:     "Thou   shalt  not   interfere  with   the   legal  rights 
« 

of  another     by  the    commission   of    an  unlawful  act;'' 


f 
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or  *' Injury  from  an  unlawful  act  is  actionable."  This 
affords  no  aid  in  this  case  in  determining  whether  the 
act  complained  of  is  actionable,  that  is,  unlawful.  It  * 
amounts  to  no  more  than  the  truism:  An  unlawful 
act  is  unlawful.  This  is  a  mere  begging  of  the  ques- 
tion; it  assumes  the  very  point  in  controversy,  and 
<3annot   be  taken  as  a  ratio  decidendi. 

A    majority   of    the    court,   therefore,   conclude    that 
'  the   act  done,   t.   e.,   the  publication   of    the   notice  that 
the    company    would    discharge    employes    who     traded 
'    with  plaintiff,   was  not  an   unlawful   threat   nor  an  un- 
;    lawful  act;    was   not  a   libel;    and,   though  done   wick- 
,    €d]y  and  maliciously,  and   in  pursuance  of  a  wicked   de- 
sign,  is  still  not  actionable,  because  it   was   not  an   un- 
lawful  act,   nor  an   act   done   in  an  unlawful  manner. 
Y"^    The    report    of    the    Referees   will   therefore  be  set 
aside,   and   the  judgment  of   the   circuit   court  affirmed. 


Freeman,  J.,  delivered  the  following  dissenting  opin- 
ion.      TuRNEY,  J.,  concurring: 

The  declaration  in  this  case  in  the  first  count  is 
substantially  that  plaintiff  occupied  a  store  in  the  city 
of  Chattanooga,  in  the  center  of  five  railroad  termini 
leading  into  the  city,  and  had  built  up  a  large  and 
profitable  business  with  the  employes  of  said  roads, 
and  was  especially  selling  many  goods  and  doing  a 
large  business  with  the  agents  and  employes  of  the  de- 
fendant company,  and  that  defendants  conspired  to 
break   up,  injure  and  destroy  him j^  by  issuing  an  order 
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from  the  superior  officer,  J.   C.  Anderson,  to   the   yard- 
master   of  the  road   to   the  effect   as   follows: 

J.  T.  Robinson,  Y.  M. — ^Any  employe  of  this  company  on  Chattanooga 
pay-roll,  who  trades  with  L.  Payne  from  this  date  will  be  discharged, 
I^otify  all  in  yonr  department. 

Like  orders  were  issued  to  other  heads  of  depart- 
ment of  work  in  said  company.  He  then  avers  he 
was  brought  into  disrepute  and  greatly  damaged — his 
business   ruined. 

The  second  count  alleges  that  the  defendants  wan- 
tonly and  maliciously  undertook  by  means  of  threats^ 
intimidation,  slander,  etc.,  to  oppress,  injure  and  damage 
plaintiff  in  his  business,  and  threatened  to  discharge 
any  employe  of  said  road  who  should  trade  with  plain- 
tiff, so  that  this  being  generally  circulated,  not  only 
the  employes  were  debarred  from  trading  with  him, 
but  he  was  brought  into  reproach,  disrepute  and  sus- 
picion,  and   lost   his   other  trade  and  customers. 

I  assume  that  these  two  counts  fairly  aver  that 
defendants  conspired  to  injure  the  trade  and  business 
of  plaintiff,  by  an  order  to  the  employes  of  the  rail- 
road company,  issued  by  the  party  who  had  the  au- 
thority to  enforce  it,  that  any  employe  who  should 
thereafter  trade  with  plaintiff — that  is  patronize  him  in 
his  business — should  be  discharged  from  the  employ- 
ment of  the  company,  and  that  this  was  done  mali- 
ciously in  the  legal  sense  of  that  term  (if  it  was  un- 
lawful), because  a  wrongful  act,  or  an  act  done  to 
the  injury  of  another,  without  any  legal  excuse  or 
justification. 

In  this  view  the  ^articular  motive  of  the  party,    so 
34 — ^voi^  13. 
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far  as  it  was  prompted  by  personal  ill-will,  would  not 
be  important,  except  in  aggravation  of  damages,  or 
showing  the  evil  purpose  of  the  act,  or  in  giving 
punitive  damages,  should  a  jury  deem  it  a  proper  case 
io]p   punishment   on  all   the   facts. 

The  whole  case  turns  probably  on  the  question  as 
to  whether  such  a  conspiracy,  carried  into  effect  by 
the  issuance  of  the  order,  is  the  exercise  of  a  lawful 
right,  or  is  violation  of  law.  I  shall  consider  it  in 
this  aspect  of  it.  I  think  the  soundest  principles  of 
law  well  settled,  and  never  questioned  at  this  day,  as 
well  as  the  demands  of  public  policy  for  this  country 
all  things  considered,  demand  that  the  facts  charged 
shall  be  the  basis  of  an  action  and  recovery,  unless 
defendants  shall  show  something  that  shall  justify  their 
conduct  and  authorize  the  act,  more  than  a  mere  will 
to  do  it.  What  might  justify  such  conduct  will  be 
noticed    before   concluding. 

It  is  true  this  case  is  one  of  first  impression  in  * 
our  State,  and  we  have  no  precedent  precisely  covering  • 
the  facts  to  guide  us.  It  might  even  be  conceded, 
that  the  precise  principle  involved  had  never  been 
t  adjudicated  by  our  courts,  and  still  a  remedy  might 
well  be  found  growing  out  of  the  analogies  of  our  law, 
taking  other  principles  that  are  settled  as  the  basis  on 
which  the  rule  should  be  formulated,  and  its  correct- 
ness  reasoned    out   and   indicated. 

We  might  even  go  further  and  say  if  the  exigences 
of  our  advancing  civilization  demanded  it,  a  new  prin* 
ciple  might  be' formulated  to  meet  that  demand,  and 
this  principle    embodied    in    the   well  established   forms 
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of  remedy  found  in  our  system  of  remedial  jurispru- 
dence. It  is  as  much  a  part  of  the  common  law, 
that  it  has  growth  and  expansive  power  to  meet  the 
wants  of  an  advancing  and  necessarily  complex  system 
of  civilization^  as  that  precedent  shall  have  ifs  due 
influence  in  settling  what  that  law  is  at  any  period 
of  that  growth.  Both  principles  have  their  legitimate 
spheres  of  operation,  and  are  equally  legitimate,  when 
properly  brought  into  play  and  judiciously  uged  by  en- 
lightened courts.  In  no  other  way  can  that  law  be 
conceived  to  grow,  and  that  growth  is  one  of  its  most 
striking  historic  elements,  can  easily  be  seen  by  seeing 
what  it  was  in  the  pages  of  Braeton,  or  even  our 
more  modern  legal  classic,  Blaekstone,  and  what  we 
find  it  to  day,  as  we  administer  it.  I  need  but  say 
it  will  be  found,  that  almost  all,  at  least  seventh- tenths 
of  what  we  administer  every  day,  was  unknown  in  the 
time   of  Blackstone,    and     undreamed   of   by   that  great 

.   master    of    the  *  common    law,    as    it    was   in   his  day. 

.  *^The  process  of  growth ,^^  says  Judge  Cooley  in  his 
work  on  Tortp,  page  12,  has  been  something  like 
the  following:  "Every  principle  declared  by  a  court 
in  giving  judgment  is  supposed  to  be  a  principle  more 
or  less  general  in  its  application,  and  which  is  ap- 
plied under  the  facts  of  the  case,  because,  in  the  opinion 
court,  the  facts  bring  the  case  within  the  principle. 
The  case  is  not  the  measure  of  the  principle,  it  does 
not   limit   and   confine   it   within    the   exact  facts,  but  it 

• 

furnishes  an  illustration  of  the  principle  which  might 
still  have  been  applied,  had  some  of  the  facts  been 
dififerent.       But  cases  are  seldom   exactly  alike  in  their 
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facts;     they   are,   on   the   contrary,   infinite  in   their  di- 

* 

versities,  and  as  numerous  controversies  on  differing 
facts  are  found  within  the  reach  of  the  same  general 
principle,  the  principle  seems  to  expand,  and  does  ac- 
tually become  more  comprehensive,  though  so  steadily 
and  insensibly  under  legitimate  judicial  treatment,  that 
for  the  time  the  expansion  passes  unobserved.''  So 
much   for   growth   in   this   way. 

"But,"  he  adds,  "new  and  peculiar  cases  must  arise 
from  time  to  time  for  which  the  courts  must  find  the 
growing  principle,  and  these  may  either  be  referred  to 
some  principle  previously  declared,  or  to  some  one 
which  now  for  the  first  time  there  is  occasion  to 
•  apply.'' 

If  the  present  case  can  be  ranged  under  either  one 
of  these  categories,  it  will  find  a  legitimate  place  in 
the  jurisprudence  of  our  State.  I  assume  it  may  be 
properly  solved  by  a  sound  application  of  already  es- 
tablished  principles,  and  shall  attempt  to  show  that 
they  solve  it  by  sustaining  the  right  of  the  plaintiff 
in  what  he  has  averred  in  his  declaration  (the  case 
standing  on  demurrer  to  a  recovery),  prima  facie  at 
least,  and  this  is  all  that  is  necessary  in  the  present 
aspect   of  the   case. 

It  is  axiomatic  in  our  law,  that  there  is  no  wrong 
^  Without   a   remedy.       I   concede   this    necessarily   means 

no  legal  wrongs  therefore  the  question  is  whether  there 
is  a  legal  wrong  in  this  case,  if  so  the  remedy  fol- 
lows as  a  matter  of  course.  I  may  further  concede 
frankly,  that  it  is  a  self-evident  proposition,  that  where 
a  party   has   the   legal   right  to   do   a  thing,   the  motive 


\ 
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With  which  he  may "  assert  his  right,  will  not  give  a 
right  of  action,  even  where  malice  prompted  the  actr 
Wait's   Act.   &   Def.,   vol.   1,   35,  36,  and  cases  cited. 

Is  a  legal  wrong  averred  in  this  case?  It  is  in- 
geniously and  most  ably  argued,  that  none  has  been 
done^  and  cases  cited  in  support  of  the  view  decided 
by  various  courts,  in  which  with  more  or  less  direct- 
ness, it  has  been  so  adjudged.  With  proper  respect 
for  these  courts,  I  am  compelled'  to  diflTer  with  them,, 
and   proceed   to   give   my   reasons. 

The   sound    principle,   I  think,  is  stated  by  Mr.  Ad- 
dison— a   writer   of    accredited    reputation — in   his  work 
on   Torts,   page    20:     "Injuries    to    property,   indirectly 
brought  about   by  menaces,  false  representation  or  fraud, 
create   as  valid   a   cause   of  action   as  any  direct  injury 
from    force  or   trespass.       Thus  if  the  plaintiflF's  tenants 
have    been    driven    away    from    their    holdings    by   the 
menaces   of  the  defendant,   damages   are   recoverable  for 
the   wrong   ddne."       So   in   a  note  to  this  by  an  Amer- 
ican   Editor,   it   is  said,  "that  preventing  a  person  from 
trading     with    another,    by    posting    placards    near    his 
place   l^of    business    calculated    to    bring  him   into   con- 
tempt  and   injure   his   business,   or   issuing  circulars  aud 
posting   them   near  a   person's  work- shop,  the  legitimate 
and    natural   effect   of    which    is   to   cause   his   workmen 
to  leave   his   employ,^'   are   actionable   by   the   party   in- 
jured.      For    this    is    cited    Gilbert   v.    Mickle,   4   Sand. 
Ch.,    (N.   Y.),   357,   and    Springhead  Spinning    Company  * 
V.    Riley,   Law   R.,   6th   Eq.    Cases,   5^7.- 

Let  us   apply   these   principles   to   the  case  in  hand. 
It   is   seen   that    they   involve    no    element  of  contract 


534  KNOXVILLE : 


Payne  v.  Railroad  Company. 


vt  J 


as   between    the   party\  suing^   not  *  even    in   the   case   of 
the   landlord    whose    tenants     have    been   driven    off  by 
menaces,   nor   privity  of  contract.       But  the  injury  was 
simply   a   pecuniary   one  to    him  by  loss  of  profits  from 
his    land    by    reason     of    the    absence    of   his   tenants. 
That   case   has   precisely  the   same   essential   elements  in 
it   that    this    has.       It    was    an    injury    resulting    to   a 
third    party    by  operating  upon    another,    or   threatening 
such    wrong.       This   is    the    same    in    principle.       The . 
menace  or  threat  in   the  order   issued   is   a   wrong  done  f 
to    the    freedom    of    the    employe     to    buy    where    he    ) 
chooses   or   may   find    it   to   his   interest    to   buy.       The 
tenant   in    that  case    may    have   had    no    right   of  action 
by   reason   of  the   mere   menaces,   would    not   have   had, 
yet   the   landlord   did    have,   because  he    was   pecuniarily 
injured    by    the   act,   though    the    tenant    may   not   have 
been.       The   case   of    Gilbert   v.    MicMe,  is   precisely    in 
point,    where   persons    were  prevented  from  trading  with 
another,    bj    placards   calculated    to   bring  him  into  con- 
tempt   and    thus    bis     business]  injured.       And    so   the 
English    case    of    circulars    posted    up,    the    legitimate 
eflfect   of    which    was    to    cause    his   workmen    to    leave 
him.       So    much   for   adjudication    on    the   point.      That 
the   issuance  of   an  order  by  an  agreement   between   the 
railroad   corporation,  and  its  officer  having  an   authority 
to   discharge — threatening   discharge  from  employment  if 
the    employe    should    buy    from    a    party    in    business, 
would    be   more   effective,   and   a   more   direct   means  to 
effect   the   end   designed,   than   a   placard  or  circular  ad- 
dressed  to   or   read    by   parties    over   whom   the   parties 
had   no  control    whatever,'    need   not    be   argued.       We 
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ahould  have  to  shut  our  eyes  to  the  truth  of  the 
case  to  doubt  on  such  a  question.  Let  us  see  if 
this  view  is  not  sustained  by  the  sound  analogies  fur- 
nished from  other  well  established  principles.  It  is 
well  established  that  an  action  does  not  lie  against  a 
person  for  causing  an  injury  by  an  accident  unavoid- 
able: Wait's  Act.  &  Dei.,  vol.  1,  160,  and  cases 
cited.  But  if  any  blame  attaches  to  the  party,  by 
reason  of  the  negligent  performance  of  the  act,  then 
he  is  responsible:  Id.,  vol.  6,  119.  One  who,  with- 
out intention  inflicts  personal  injury,  will  not  be  liable, 
if  he  exercised  the  prudent  care  and  diligence  demanded 
by   the   circumstances:     Id.,   and  authorities   cited. 

If  a  party  is  held  responsible  in  damages,  where  he 
is  doing  an  act  itself  lawful,  -simply  because  of  want 
of  due  care  which  was  prudent  to  exercise  under  the 
circumstances,  and  for  this  negligence  is  held  to  an- 
swer in  damages  for  an  act  beyond  his  intention,  and 
it  may  be  one,  the  result  of  which  he  would  have 
never  voluntarily  sought.  Much  more  ought  he  to  be 
held  liable,  where  the  act  is  one  deliberately  purposed 
-and  the  result  deliberately  sought,  and  the  means  most 
effective  and  best  calculated  to  produce  the  result  de- 
libejrately   adopted   and   persistently   carried    out. 

It  will  be  said  the  injury  is  the  result  of  negli- 
gence and  this  was  unlawful  only  because  it  produced 
injury,  as  in  the  case  of  a  man  shooting  arrows  at  a 
mark,  and  one  glanced  and  struck  another,  he  was 
held  responsible  in  damages,  although  the  act  was 
lawful  in  itself,  even  as  far  back  as  the  year  books 
See  Wait,   vol.   1,   160. 
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/  So  here  is  an  act  threatened  and  done  which  of 
itself  might  be  lawful^  that  is  to  discharge  the  em* 
ploye,  but  when  you  add  a  conspiracy  to  do  so  in 
all  cases,  if  the  parties  trade  with  another  and  thus 
injure  him,  and  to  do  this  with  that  purpose,  here  is 
an  act  done  directly  with  the  evil  intent  that  injures 
another,  and  much  more  should  the  party  respond  in 
'  damages  for  it.  Whenever  there  is  an  act  done  with 
/  the  purpose  to  iujure  another,  and  not  simply  in  the 
exercise  of  6ne's  legal  right  and  that  injury  is  pro- 
duced, and  the  means  used  naturally  tend  to  the  end 
designed,  then  for  that  injury  the  party  should  be 
held  responsible,  even  though  the  act  with  no  such 
purpose,  and  no  such  result  might  be  lawful.  Thus,, 
if  A  sets  fire  to  his  own  fallow  ground,  as  he  may 
lawfully  do,  which  communicates  to  and  fires  the  wood- 
land of  his  neighbor,  no  action  lies  unless  there  was 
some  negligence  or  misconduct  on  the  part  of  him  or 
his  servants:  8  John.,  422,  and  other  cases;  Wait, 
vol.  1,  161.  Numerous  like  cases  are  found,  all  in- 
volving the   same   principle. 

But  if  the  party  is  neld  responsible  for  want  of 
due  care  and  precaution  to  prevent  injury  to  his  neigh- 
bor, when  he  exercises  a  clear  legal  right,  how  can  it 
be,  that  if  without  any  ca\e,  on  the  contrary,  with  the 
well  conceived  plan,  and  of  deliberate  purpose  he  does 
an  act,  which  might  be  lawful  of  itself,  solely  for  the 
end   of  doing   that   injury?  ^C~*^ 

Judge  Cooley  in  his  work  on  Torts,  page  693,  in 
treating  of  the  efiFect  of  motive,  in  doing  an  act  which 
the  party   had  the   right  of  itself  to  do,   says:    ''Sap- 
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pose^  for  instance^  a  man  should  raake  an  excavation 
on  his  own  ground  for  the  mere  purpose  of  annoying 
his  neighbor^  and  compelling  him  to  be  at  expense  of 
supports  for  his  building,  would  not  his  motive  demand 
of  him  the  observance  of  more  than  ordinary  care  to 
avoid  injury?  Suppose  he  were  to  build  a  jfire  on  his 
own  premises  for  the  sole  purpose  of  incommoding  a 
neighbor  with  smoke  and  dust,  and  the  fire  should 
spread  to  the  neighbor's  premises,  the  motive  itself 
strengthens  greatly  any  other  evidence  that  might  exist 
of  the  want  of  proper  care  to  prevent  the  fire  spread- 
ing ?''  The  point,  he  adds,  'Ms  not  without  in- 
terest, and  it  would  seem  that  there  must  certainly  be 
some  difiFerence  between  the  man  who  proposes  to  keep 
within  the  limits  of  the  legal  rigbt,  and  also  to  cause 
no  annoyance  and  the  man  who  proposes  to  cause  what 
annoyance  he  may  find  possible  without  exceeding 
these   limits." 

I  answer,  there  should  be  such  a  difiFerence,  but  it 
is  not  found  in  requiring  more  care  in  the  case  of 
the  act  done  with  the  bad  motive,  for  in  either  case 
due  care  mu&t  be  taken,  and  if  any  negligence  occurs 
the  party  is  liable,  as  held  by  this  court  at  this  term 
in  the  case  of  &aUie  v.  East  Tennessee^  Virginia  &  Geor- 
gia Railroad  Company,  and  that  where  the  injury  was 
done  to  another  by  the  use  of  one's  own  property, 
he  was  bound  to  show  that  all  precautions  were  taken 
to  prevent  it.  The  care  in  such  a  case  must  be  such 
as  is  reasonably  adapted  to  prevent  the  injury,  and 
the  want  of  this  would  make  the  party  liable  regard- 
less of    motive.,      But    now    suppose    the   act  is  done,. 
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say  the  fire  kindled,  not  to  annoy  simply,  but  with 
the  purpose  the  neighbor's  property  shall  be  destroyed 
by  it,  and  it  is  so  placed,  as  that  naturally  it  will 
be  likely  to  reach  his  buildings;  no  one  ever  doubted 
the  party  would  be  liable  for  this  purposed  wrong. 
Suppose  the  excavation  is  made  to  annoy,  and  pur- 
posely so  planned,  that  it  shall  from  the  nature  of 
the  soil,  undermine  and  destroy  his  neighbor's  building, 
would  not  this  be  beyond,  and  a  much  stronger  case 
of  liability,  than  mere  neglect  of  proper  precautions? 
Suppose  in  the  case  of  the  Coal  Chutes  it  had  appeared 
that  the  company  had  no  need  to.  put  them  near  the 
party's  dwelling,  but  had  purposely  put  them  there  to 
destroy  its  value,  would  it  not  be  much  more  liable 
for  the  injury  than  if  it  had  simply  failed  to  use  the 
most  eflPective  means  to  prevent  it?  I  think  it  would, 
both  in  law  and  sound  morality,  as  well  as  a  true 
public  ix)licy. 
^^  It  is  settled  by  a  large  weight  of  authority,  that 
^^y^  &  man  may  become  a  trespasser  by  the  improper  use 
of  his  own  premises  or  property,  as  by  excavating  his 
soil  so  as  to  divert  the  natural  flow  of  a  stream  from 
the  adjoining  owner:  VanHoesen  v.  Coventry ^  10  Barb.^ 
518.  Or  to  displace  a  party  wall:  6  Duer.,  17.  Or 
to  undermine  the  natural  lateral  or  subjacent  support 
fof  the  land  of  his  neighbor:  1  Law  &  Eq.  R.,  241. 
In  all  these  cases  the  act  itself  is  lawful,  bnt  when 
it  is  so  done  as  to  injure  a  neighbor  it  becomes  ac- 
I    tionable. 

Now,   in   all   these  cases    the    law  Ogives    a    remedy 
where  an  injury   is   done   to   another,   simply   because  a 
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party,   though   exercising   a   legal    right,    and   using   his 
own,   has    neglected    proper    precautions   to   prevent   an 
injury  to   his   neighbor;     much    more   should   it    give    a 
remedy,    where   the   injury   was    purposed,  and   the   use 
or   exercise   of  his   own   right   is   only  a  cover  to  injure 
his   neighbor.       The  exercise    of   no   legal   right  per  se 
will   in    the   slightest   degree   be   infringed.       The   party^ 
would    only   be    required    to    exercise    his    legal   rights 
for   proper   and  justifiable   purposes,  and  wherever  these 
were   shown   there   would   be   no  liability,  but  whenever 
the   exercise    of    the.   right   was   solely   for   the   purpose 
of    injury    to    another,    and    such    injury    followed,   he 
should   respond  in   damages  for  that   which  he  had  pur- 
posely  inflicted.       He   cannot   complain  at  the  purposed 
result   of  his   own   act   being   visited   upon   him.  ^i^'- 
/^    If,    however,    he    could    show   it   was   exercised    for\ 
/justifiable   cause   as   in    this  case,  because  the  party  sup-   \ 
/    plied    liquor   to  intoxication  or  impure  food,  or  the  like    I 
to    his   employes,   by   which  their  efficiency  was  lessened  / 
and  he   injured,  then   such  an   order  would  be  justified./ 
")  1^*'     This   question    is   discussed   with    much  ability  in   an 
opinion    by    Chief    Justice    Appleton,   of    the   Supreme 
Court  of  Maine,   A.   R.,   373,   Haywood  v.  Tillson.      It    \       ^ 
was   there   held    that   no   action   lay    by   the  owner  of  a 
house   against   one    who     maliciously   refuses   to   employ 
any   tenant   of  such    house   and   thus   prevents   its  rent- 
ing.      This   case   is   different   or   stronger   than    that,   as 
is   shown    or    averred     that    the    purpose   of  the   order 
is   to   injure   the  plaintiff's   business.       In   that  case   no 
such   purpose    was    shown.       There   was   a   mere   threat 
in   that  ease,   that   no   man   who  was  a  tenant  of  plain- 
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tiff's  house  should  work  for  defendant.  The  party 
was  under  no  obligation  to  employ  such  occupant,  nor 
had  any  one  been  turned  out  of  employment  on  ac- 
count of  occupying  the  house.  It  was  only  a  threat, 
and  nothing  more,  and  there  were  other  reasons  justi- 
fying the   threat.  #^,«mUi^ 

I  concede  the  argument  of  the  opinion  is  in  sup- 
port of  the  view  of  defendants  in  this  case,  but  in 
so  far  as  it  does  support  it,  I  do  not  think  it 
sound.  The  plaintiff  had  the  property  in  the  good- 
will of  his  business,  which  consisted  largely  in  the 
location  of  his  house  near  the  work  shops  of  defend- 
ant, it  may  have  been  purchased  by  reason  of  this 
advantage.  That  location  gave  him  the  right  un- 
restrained to  all  the  natural  trade  advantages  incident 
to  that  locality.  The  location  with  these  advantages 
would  render  his  business  far  more  valuable,  and  the 
property  owned  by  him  propcrtionati'ly  valuable.  This 
value  would  consist  largely  in  convenience  for  obtain- 
ing the  custom  of  the  employes  of  defendants.  That 
they  are  numerous  is  averred,  and  the  effect  of  the 
order  calculated  and  certainly  effective  to  prevent  his 
getting  this  custom,  and  thereby  destroy  much  of  his 
trade  theretofore  had.  In  addition  it  is  seen  that  the 
withdrawal  of  so  many  customers  would  naturally  tend 
to  excite  suspicion  against  plaintiff's  character  as  a 
tradesman,  and  thus  his  injury  be  increased.  All  this, 
taking  the  averments  of  the  dechiration  were  results 
that  might  be  foreseen,  and  were  the  natural  result 
of  the  act  of  defendants,  and  they  should  be  held 
responsible  as  others    for    such    results  if   proven,  and 
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no  justifiable  reason  or  excuse  given  for  the  order. 
On  this  question,  as  I  have  shown^  there  may  be  : 
found .  both  authority,  and  as  I  think,  sound  legal  f 
analogy  in  favor  of  the  propositions  maintained.  There 
are  authorities  and  plausible  reasonings,  it  is  conceded, 
on  the  other  side.  The  question  is  which  is  the  better 
rule,  and  whioh  will  best  serve  the  ends  of  a  sound 
public   policy? 

The  rule  I  have  maintained  is  in  strict  accord  with 
a  maxim  of  the  law,  so  well  founded  in  reason  as  to 
need  no  argument  or  authority  to  support  it,  that  is, 
that  a  man  must  so  use  his  own  as  not  to  do  an 
injury  to  others.  That  this  means  he  shall  so  enjoy  \ 
his  legal  rights,  as  not  to  do  a  wrong  to  the  legal  ' 
rights  of  another,  I  freely  concede.  But  here  is  a 
use  of  his  legal  right  to  discharge  employes,  for  the 
direct  purpose  and  with  no  other,  and  for  no  other 
reason  except  to  prevent  their  trading  with  a  party 
legitimately  entitled  by  his  location  and  the  character 
of  his  business  to  such  trade.  Here  is  the  use  of  a 
legal  right,  to  deprive  the  other  of  that  which  is  his 
legal  right,  to-wit,  the  property  he  has  in  the  good- 
will of  his  business,  which  consists  in  his  business 
character  for  integrity  and  fair  dealing,  his  convenience 
of  location  to  his  customers,  the  character  of  goods  he 
sells,  and  fairness  of  price  for  which  they  are  sold, 
and  the  like.  All  these  make  up  as  elements  of  that 
property  now  well  recognized  in  our  law  as  the  "good- 
will" of  a  business.  For  a  party  who  h^6  the  power,! 
to  use  that  power,  to  destroy  or  injure  the  value  of] 
•  this  property,  in   the  exercise   of  a  right,   not  for  any! 
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I  reason  of  advantage  to  himself,  but  solely  to  injare 
another,  ought  not  to  be  permitted  by  an  enlightened 
system   of  jurisprudence   in   this   country. 

It  is  argued  that  a  man  ought  to  have  tjfxe  right 
to  say  where  his  employes  shall  trade.  I  do  not 
recognize  any  such  right.  A  father  may  well  control 
his  family  in  this,  but  an  employer  ought  to  have  no 
suc'h  right  conceded  to  him.  In  the  case  in  hand 
and  like  cases  under  the  rule  we  have  maintained,  the 
party  may  always  show  by  way  of  defense  that  he  has 
had  reasons  for  what  he  has  done;  that  the  trader 
was  unworthy  of  patronage;  that  he  debauched  the 
employe,  or  sold,  for  ins'tance,  unsound  food,  or  any 
other  cause,  that  affected  his  employes'  usefulness  to 
him,  or  justified  the  withdrawal  of  custom  from  him. 
This  is  not  in  .any  way  to  interfere  with  the  legal 
right  to  discharge  an  employe  for  good  cause,  or  with- 
out any  reason  assigned  if  the  contract  justifies  it,  but 
only  that  he  shall  not  do  this  solely  for  the  purpose 
of  injury  to»another,  or  hold  the  threat  over  the  em- 
ploye in  terrorem  to  fetter  the  freedom  of  the  employe^ 
and    for    the    purpose   of  injuring  an  obnoxious  party. 

Such  conduct  is  not  justifiable  in  morals,  and  ought 
not  to  be  in  law,  and  when  the  injury  is  done  as 
averred  in  this  case  the  party  should  resjwnd  in  damages. 
The  principle  will  not  interfere  with  any  proper  use 
of*  the  legal  rights  of  the  employer,  an  improper  and 
injurious   use   is   all   it    forbids. 

In   view    of    the    immense    development    and    large 

(aggregations  of  capital  in  this  favored  country — a  cap- 
ital  to  be  developed   and   aggregated   within   the  life  of 
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the  present  generation  more  than  a  hundred  fold — 
giving  the  command  of  immense  numbers  of  employes, 
by  such  means  as  we  have  before  us  in  this  case,  it 
is  the  demand  of  a  sound  public  policy,  for  the  future 
more  especially,  as  well  as  now,  that  the  use  of  this 
power  should  be  restrained  within  legitimate  bounda- 
ries. Take  for  instance  the  larger  manufacturing  es- 
tablishments of  the  country — of  which  we  will  in  time 
have  our  full  share,  when  thousands  upon  thousands 
of  hard-working  operatives  will  be  employed.  It  will 
be  to  their  interest  to  have  free  competition  in  the 
purchase  of  supplies  for  their  wants,  and  its  beneficial 
influences  |^in  keeping  prices  at  the  normal  standard. 
The  merchant  and  groceryman,  and  other  traders  should 
be  untrammelled  to  furnish  tbese^  and  the  employes 
untrammelled  in  the  exercise  of  his  right  to  purchase 
where  his  interest  will  best  be  subserved.  If,  however, 
these  masters  of  aggregated  capital  can  use  their  power 
over  their  employes  as  in  this  case,  all  other  traders 
except  such  as  they  choose  to  permit  will  be  driven 
away  or  crushed  out,  and  their  capital  probably  alone 
have  a  monopoly  to  furnish  his  employes  at  his  own 
rates  freed  from  competition.  The  result  is  that  cap- 
ital may  crush  legitimate  trade,  and  thus  cripple  the 
general  property  of  the  country  and^  the  employe  be 
subject  to   its   grinding   exactions   at   will. 

The  principle  of  the  majority  opinion  will  justify 
employers,  at  any  rate  allow  them  to  require  employes 
to  trade  where  they  may  demand,  to  vote  as  they  may 
require,  or  do  anything  not  strictly  criminal  that  em- 
ployer may  dictate,   or   feel   the   wrath   of  employer  by^ 
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dismissal  from  service.  Employment  is  the  means  of 
sustaining  life  to  himself  and  family  to  the  employe,  and 
80  he  is  morally  though  not  legally  compelled  to  submit. 
Capital  may  thus  not  only  find  its  own  legitimate 
employment,  but  may  control  the  employment  of  others 
to  an  extent  that  in  time  may  sap  the  foundations  of 
our  free  institutions.  Perfect  freedom  in  all  legitimate 
uses  is  due  to  capital,  and  should  be  zealously  enforced 
but  public  policy  and  all  the  best  interests  of  society 
demands  it  shall  be  restrained  within  legitimate  bounda- 
ries, and  any  channel  by  which  it  may  escape  or  over- 
leap these  boundaries,  should-  be  carefully  but  judi- 
ciously guarded.  For  its  legitimate  uses  I  have  perfect 
respect,  against  its  illegitimate  use  I  feel  bound,  for 
the   best   interests   both  of  capital  and  labor,  to  protest. 

In  view  of  the  legal  reasons  and  authorities  given, 
and  these  elements  of  a  sound  public  policy,  I  think 
the  rules  I  have  maintained  and  authorities  sustaining 
them,  are  the  better  based  in  all  the  elements  of 
sound  rules  of  action  that  will  best  subserve  the  public 
interest,  and  ut  the  same  time  do  violence  to  no  right 
that  is  exercised  with  a  commendable  or  just  motive, 
for  a  commendable  and  proper  end,  will  only  restrain 
wrong  and  prevent  conduct  that  no  sound  judgment 
will   approve  as   bassd  c^   a   sound   morality. 

I  therefore  think  the  action  prima  fcicie  maintain- 
able,  and   the  demurrer   should   be   overruled. 
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Matob  and  Aldermen  of  Knoxville  v.  Sanpord, 

Chamberlain  &  Albers. 

Municipal  Corporations.  Taaxdion  by.  Under  an  ordinance  declarii^ 
certain  occupations  and  basinees  transactions  privileges,  and  taxing 
them  as  such,  among  others  enumerating  "  hacks,  carriages,  drays 
and  wheeled  vehicles  run  for  a  profit,"  a  firm  of  merchants  are  liable 
who  kept  a  dray  used  (or  the  hauling  of  goods  to  the  depot  for  their 
non-resident  customers  and  for  which  service  drayage  was  charged. 


FROM  KNOX. 


Appeal   in   error   from   the   Circuit   Court  at  Knox- 
ville.      S.    A.    RODGERS,  J, 

8.   G.   Heiskel  for  Knoxville. 

Andrews  &  Thornburg  for  Sanford,  Chamberlain 
&   Albers. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

m 

This  is  an  agreed  case^  showing  that  defendants  are 
wholesale  merchants  in  Knoxville^  and  keep  a  dray 
and  pair  of  horses,  with  which  they  haul  from  their 
place  of  business  to  the  depot^  goods  sold  to  their 
customers  to  be  transported  by  railroad.  For  this 
service  they  charge  drayage,  but  they  charge  nothing 
for  delivering  their  goods  to  customers  in  the  city, 
and   used  their  dray   for  no   other  purpose. 

A    warrant    was    issued    for    failing  to   take  out  a 

license  and    the    recorder   fined   each  of  the  defendants 
35— vol.  13. 
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$3.33J,  and  they  appealed  to  the  circuit  court.  Hifr 
Honor,  the  circuit  judge,  reversed  the  judgment  of  the 
recorder  and  discharged  defendants,  and  plaintiffs  have 
appealed    to   this   court. 

The  question  presented  is,  are  the  defendants  bound 
to  take  out  license  to  run  their  dray  or  wagon  upon 
the   facts   disclosed    in   the   agreement? 

By  an  ordinance  certain  occupations  and  business 
transactions  were  declared  privileges  and  taxed  a^  such, 
and  were  not  to  be  pursued  without  license.  Amongst 
other  things  enumerated  were  '*  hacks,  carriages,  drays 
and   wheeled    vehicles   run   for   profit/' 

The   power   to   pass   the   ordinance  is  not  questioned, 
but   defendants    insist    they   are    not    liable   to   the   tax 
because   the   running   of  the  'wagon   is  not  their  occupa- 
tion  or   business,   but   is   only   an    incident    and    conve- 
nience  iQ   the  conduct   of    their    business   as   merchants, 
and    they   do    not    fall    within    the    provisions    of  said 
ordinance.       They   charge   only  such   of  their   customers 
dray  age  as  receive   their  goods  by  railroad,  and  do  not 
haul   for   and  receive   pay  therefor  from  the  public.      It 
is   also   ingeniously   argued    that   running   their    dray   is 
neither   their   occupation    nor   their   business.      The  ord- 
inance taxes   the   occupations    and    business    transactions 
specified.       The   running  of  the   dray   to   the   depot   for 
pay   may   not   be   the   chief  occupation   or   sole   business 
of  defendants,  yet   it  is   a   business   transaction,   and  al- 
though  it   may   not  yield   sufficient  profit  to  defray  the 
expense   of  it,   it   is    nevertheless   run   for  pay  or  profit, 
as   their  customers  are   required   to   pay   for  the  service 
rendered.       The   law  and    the   ordinance  treat  the   bus- 
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iness  of  merchandising  as  distinct  from  the  running  of 
•*  a  dray,  and  the  fact  of  the  latter  being  useful  in  the 
conduct  of  the  former  cannot  excuse  the  necessity  of 
obtaining  license  for  both.  Although  the  defendants 
do  not  exact  pay  from  all  their  customers  for  the  ser- 
vice of  their  wagon,  they  do  charge  and  receive  pay 
from  a  large  class  of  persons — their  non-resident  cus- 
tomere,  and  fall  within  the  description  of  the  ordinance 
as  being  engaged  in  business  transactions  for  profit 
or   pay. 

We  are  of  opinion  the  judgment  of  the  circuit 
judge  was  erroneous  and  it  will  be  reversed,  and  judg- 
ment will  be  rendered  here  affirming  the  judgment  of 
the   recorder. 


W.  T.  Lane,  Trustee,   v.   East  Tennessee,  Virginia 
&  Georgia  Railroad  Company. 

Bonds.  Coupons,  Interest.  The  endorser  of  a  negotiable  State  bond^  whose 
liability  has  been  fixed  by  demand  of  payment  of  the  bond  at  ma- 
turity, protest  for  non-payment  and  notice,  is  thereby  rendered  liable 
for  the  unpaid  coupons  then  attached  to  the  bond,  with  interest 
thereon,  without  a  separate  presentment  for  payment  of  the  several 
coupons  as  they  fell  due,  protest  for  non-payment  and  notice. 


FROM   MCMINN. 


Appeal   from   the   Chancery   Court   at   Athens.       W. 
B.   Stale Y,  Ch. 
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BuRKETT  &  Lake  for  complainant. 

W.  M.  Baxter^  A.  Blizzard  and  P.  B.  May- 
field  for  defendants. 

Cooper,  J.,  delivered   the   opinion   of  the  court. 

The  defendant  was  held  liable,  on  a  former  day  of 
the  term,  as  the  endorser  of  certain  State  bonds,  which 
were  duly  protested  at  maturity  for  non-payment,  and 
notice  thereof  given  to  the  defendant.  The  only  ques- 
tion raised  by  the  j)etition  for  rehearing  is  whether 
the  defendant  J^  liable  for  the  amount  of  the  unpaid 
coupons  attached  to  the  bonds  sued  on,  with  interest 
thereon  since  their  maturity.  The  argument  in  sup- 
port of  the  petition  for  rehearing  is  that,  in  order  to 
hold  the  endorser  of  the  bond  liable,  it  being  other- 
wise as  to  the  maker,  it  is  necessary  to  present  the 
coupon  for  payment  at  maturity,  protest  the  same  for 
non-payment,   and   give   the   endorser  notice. 

All  of  the  authorities  cited  in  support  of  this  con- 
tention relate  to  coupons  detached  from  the  bonds. 
If  the  coupons  are  in  a  negotiable  form  and  cut  from 
the  bonds,  all  the  authorities  agree  that  they  may  be 
treated  as  negotiable  securities,  and  accordingly  pre- 
sentment, protest  and  notice  to  hold  an  endorser  may 
be  required.  But  the  rule  is  altogether  different  in 
regard  to  coupons  allowed  to  remain  attached  to  the 
bond.  Municipal  bonds  stipulate  on  their  face  for  the 
payment  of  Interest,  and  therefpre  the  maker  will  be 
liable  on  the  coupons  although  they  show  no  promise 
on   his  part:     Mayor ^  etc.,   v.   Potomac  Inturance   Com" 
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pany,  2  Baxt.^  296.  The  bonds  sued  on  in  this  ease 
expressly  call  for  "interest  at  the  r.ite  of  five  per  cent 
per  annum  payable  semi-annually,"  Such  a  call  would 
be  good  and  make  any  party  liable  for  the  bond  equally 
liable  f(tr  the  interest  payments,  with  interest  on  each 
payment,  without  any  coupons:  House  v.  Tennessee 
Female  Ck)Uege,  7  Heis.,  128.  But  the  interest  stip- 
ulated is  a  mere  incident  of  the  debt,  even  if  it  be 
put  in  the  form  of  detachable  coupons,  as  long  as  those 
coupons  remain  attached  to  the  bond.  The  holder  of 
the  bond,  as  said  by  the  Supreme  Court  of  the  United 
States,  has  his  option  to  insist  upon  payment  of  the 
coupon  and  treat  it  as  a  separate  negotiable  security, 
or  io  allow  it  to  run  until  the  maturity  of  the  bond, 
that  is  until  the  principal  is  payable:  Cromwell  v. 
Cduifdy  of  SaCf  96  U.  S.,  51,  58.  The  coupons  are 
mere  incidents  of  the  debt  as  long  as  they  remain 
attached  to  the  bond,  and  the  same  act  which  fixes 
the  liability  of  the  endorser  for  the  debt  equally  fixes 
his  liability  for  the  interest,  the  payment  of  which  is 
expressly  stipulated  for  in  the  bond.  The  coupons 
cease  to  be  incidents  of  the  debt,  and  become  inde- 
pendent claims  only  when  detached:  Clark  v,  Iowa 
City,  20  Wall.,  583;  Walnut  v.  Wade,  103  U.  S., 
683,   696. 

Rehearing   disallowed. 
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John   R.    Rowan   v,   J.   C.    Warner  et  aL 

Will.  Construed.  The  will  of  John  Ramsey  bequeaths  ifll  his  real 
estate  to  hi^  wife,  and  provides  that  ''  at  her  d^ath  it  is  mj  wish  and 
desire  that  my  real  estate  be  divided  equally  between  my  sOn,  John 
C,  and  daughter,  Martha  S.  The  heirs  of  my  deceased  daughter, 
Maiy  Jane^  being  hereafter  provided  for  in  this  instrument.  After 
settling  all  claims  for  and  against  the  estate,  the  balance,  together 
with  my  personal  property,  I  leave  to  the  judgment  of  my  son,  John 
C,  and  Martha  8.,  believing  they  will  do  what  is  just  and  right  by 
each  other,  and  their  deceased  sister's  children."  Out  of  the  per- 
sonal property  certain  special  bequests  are  made,  including  one  to 
his  grand-daughter,  Susan  C.  Rowan.  The  will  further  provides 
"After  deducting  what  I  gave  to  my  deceased  daughter,  Mary  Jane, 
during  her  life,  and  paying  what  my  estate  is  responsible  for,  it  is 
my  wish  and  desire  that  my  executor  pay  to  my  deceased  daughter's 
children,  after  they  become  of  age,  the  balance,  should  there  be  any 
balance,  that  may  be  coming  to  them  as  the  heirs  of  their  mother's 
part  of  my  estate.  In  the  event  of  the  marriage  of  my  daughter, 
Martha  S.,  before  the  death  of  her  mother,  it  is  my  wish  that  she  be 
provided  with  a  home,  either  by  a  division  of  the  farm  or  by  my  son 
John  C,  paying  to  her  the  value  of  the  half  interest  of  said  farm  as 
they  may  agree  upon."  Held,  that  under  said  will  the  children  of 
the  deceased  daughter  took  no  interest  in  the  real  estate. 


FROM   MONROE. 


Appeal   from    the   Chancery    Court   at   Madiosonville. 
W.   M.   Bradford,   Ch. 

Prichard   &   Chambers   for   complainant. 

P.   B.    Mayfield    and    McCroskey  &  Hicks  for 
defendants. 

TuRNEY,  J.,  delivered    the   opinion    of  the   court. 

The   will   of   John   Eamsey   is:     "First,   I   do   will. 
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"bequeath  and  devise  to  my  beloved  wife,  Susannah 
Ramsey,  all  of  my  real  estate  daring  her  life,  and  at 
her  death  it  is  my  wish .  and  desire  that  my  real  es- 
tate be  divided  equally  between  my  son,  John  Eagle- 
ton  Ramsey  and  Martha  Susannah  Ramsey.  The  heirs 
of  my  deceased  daughter,  Mary  Jane  Rowan,  being 
hereaiter  provided  for  in  this  instrument.  After  settling 
all  claims  for  and  against  the  estate,  the  balance  to- 
gether with  my  personal  property,  I  leave  to  the  judg- 
ment of  my  son,  John  Eagleton  Ramsey  and  Mar- 
tha Susannah  Ramsey,  believing  that  they  will  do  what 
is  just  and  right  by  each  other  and  their  deceased 
sister's  children;  it  is  my  wish  and  desire  that  out  of 
the  personal  propi^rty  now  on  hand,  that  my  daughter, 
Martha  -Susannah  Ramsey,  have  one  bay  roan  filley 
named  Lucy,  and  that  my  daughter-in-law^  Martha 
Ellen  Ramsey,  have  one  bay  roan  filley  named  Sallie, 
and  that  my  little  grand-daughter,  Susannah  Elizabeth 
Rowan,  have  one  sorrel  roan  named  Metta,  together 
with  a  cow,  bridle  and  saddle,  clothing  and  schooling. 
After  deducting  what  I  gave  to  my  deceased  daughter, 
Mary  Jane,  during  her  life,  and  paying  what  my  es- 
tate is  responsible  for,  it  is  my  wish  and  desire  that 
my  executor  pay  to  my  deceased  daughter's  children 
when  they  become  of  age  the  balance,  should  there 
be  any  balance  that  may  be  coming  to  them  as  the 
heirs  of  their  mother's  part  of  my  estate.  In  the 
-event  of  the  marriage  of  my  daughter,  Susannah  Ram- 
sey, before  the  death  of  her  mother,  it  is  my  wish 
that  she  be  provided  with  a  home,  either  by  a  division 
of  the  farm   or    by  my  son,    John    Eagleton    Ramsey, 
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paying  to   her   the   value   of   the   half   initerest  of 
farm   as  they   may   agree   upon." 

The  question  is^  do  the  children  of  the  deceaaed 
daughter,  Mrs.  Rowan,  take  any  interest  (under  the 
will),  in  the  real  estate?  We  think  not.  The  first 
and  last  clauses  of  the  will  seem  to  conclusively  settle 
the  question  against  their  claim.  By  the  first  the 
devise  is  in  the  positive  language:  *'That  my  real  es- 
tate be  divided  equally  between  my  son,  John  Eagle- 
ton  Kamsey  and  Martha  Susannah  Ramsey,  the  heirs 
of  my  deceased  daughter,  Mary  Jane  Rowan,  being 
hereafter   provided   for   in   this   instrument." 

By  the  last  clause  a  home  is  to  be  provided  for 
Susannah  Ramsey  by  a  division  of  the  farm  or  by 
the  son  paying  to  her  the  value  of  tJie  half  intered. 
If  there  was  a  doubt  of  the  intention  of  the  testator 
as  expressed  in  the  first  clause,  there  can  be  none,  as 
we  think,  when  the  two  clauses  are  construed  together 
Requiring  the  son  to  lay  off  to  the  sister  the  one- 
half  of  the  farm  or  to  pay  her  the  value  of  the  one- 
half  thereof  makes  it  clear  that  the  testator  meant 
what  the  language  of  the  first  clause  imports,  that  the 
real  estate  should  be  equally  divided  between  them. 
The  language  of  the  first  clause,  ^^  after  settling  all 
claims  for  and  against  the  estate,  the  balance,  together 
with  personal  property  I  leave,"  etc.,  was,  we,  think, 
intended  to  embrace  monies  due  or  to  be  due  to  the 
4iestator,  and  that  such  monies  when  collected,  should^ 
be  first  applied  to  the  payment  of  debts  owing  by 
the  testator  and  if  there  be  a  balanoe  after  the  dii»- 
eharge    of   indel^^edness,    that    balanoe    was  to  be  dis^ 
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tributed  as  othei'  personalty.  The  term  ^^with  my 
personal  property/'  was  nsed  as  applicable  alone  ta 
such  personal  property  as  the  testator  might  have  on 
hand  at  his  death  as  contradistinguished  from  claims 
doe  the  testator  and  collected  after  his  death.  It  was 
not  used  in  its  strictly  legal  signification  of  embracing 
Mi  the  personal  assets  of  the  testator.  The  language 
as  a  whole  has  reference  alone  to  such  effects  as  are 
first  liable  to  the  ^payment  of  debts^  and  divides  them 
into  the  two  classes  of  claims  due  the  estate  to  be 
collected   and   of  personal   property   on   hand. 

Leaving  such  property  to  the  judgment  of  the  son 
and  daughter  is  an  absolute  bequest  for  the  benfit  of 
the  children  of  the  deceased  daughter^  and  confers  no 
discretion  upon  the  son  and  liviug  daughter.  We  do 
not  think  the  record  shows  the  testator  to  have  been 
responsible  for  any  debt  for  which  the  children  of  the 
deceased  daughter  should  account  under  the  directions 
of  the    will. 

The  defendants  will  pay  all  costs  that  have  accrued 
up  to  the  present  time.  If  complainants  desire  the 
cause  will  be  remanded  for  an  account  upon  the  prin- 
ciples  indicated   in   this   opinion. 

The  decree  of  the  chancellor  and  report  of  the 
Referees  will  be  modified  to  conform  to  this  opinion^ 
and   in   other  respects  affirmed. 
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A.  B.  HuME^  Administrator,  v,  Alex.  Warters,  d  dL 

"Guardian  and  Ward.  Pension  money  received  by  gaardian  is  for 
support  and  maintenance  of  ward,  and  when  received  the  guardian 
must  show  that  he  has  faithfully  applied  it  to  the  purposes  for  which 
it  was  designed.  A  liberal  policy  may  be  applied  in  such  cases 
where  the  court  can  see  that  the  fund  has  been  actually  appropriated 
to  and  received  by  the  ward,  but  if  otherwise  appropriated  the 
guardian  must  respond  to  the  extent  he  fails  to  show  a  proper  ap- 
.plication  of  the  fund.  ^ 


FROM    KNOX. 


Appeal  from  the  Chancery  Court  at  Knoxville.  W. 
B.  Stale Y,  Cb. 

Baxter  &  Greene  for  complainant. 

CoRNiCK   &   CoRNiCK   for  defendant^. 

Freeman,  J.,   delivered   the   opinion  of  the  court. 

The  bill  in  this  case  is  by  the  administrator  of 
George  N.  Simpson,  deceased,  against  the  guardian  of 
his  intestate  and  his  sureties,  for  an  account  of  money 
received   by   him   during   his   guardianship. 

The  defendant,  Alexander  Warters,  was  appointed 
guardian  of  this  and  another  ward  in  September,  1875, 
for  the  purpose  of  receiving  a  pension  lund  from  the 
Government  of  the  United  States,  they  having  no  other 
estate.  The  two  children  were  at  this  time  entitled 
to  receive  $12  per  month  from  the  Federal  Treasury, 
In  December,  1875,  the  elder  arrived  at  16  years  of 
age,   and   under  the  law   of    the    United   States    ceased 
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to  be  entitled  to  any  thing.  From  this  time  on  until 
the  death  of  the  present  intestate  the  guardian  received 
$10  per  month  for  his  ward,  George  N.  Simpson,  and 
admits  himself  chargeable  with  this  sum  up  to  his 
death  in  January,  1881.  He  claims  he  has  properly 
disbursed  this  fund  for  the  support  and  maintenance 
of  this  ward.  The  question  presented  for  decision  is 
the    truth    of  this   contention. 

The  chancellor,  on  report  made  by  the  clerk  and 
master,  allowed  the  guardian  a  credit  of  $6  per  month 
for  expenditures,  under  the  proof  in  the  case,  which 
left  a  balance  against  the  guardian  of  $284.15,  for  which 
a  decree  was  rendered,  and  appeal  by  the  complainant. 
A   writ   of   error   is   prosecuted   by   defendant. 

The  Referees  report  in  favor  of  reversing  the  de- 
cree of  the  chancellor,  holding  the  guardian  has  satis- 
factorily accounted  for  the  entire  fund.  The  exceptions 
to  this  report  on  the  part  of  the  complainant  open 
the   whole   case    for   decision. 

The  facts  are,  that  the  ward  lived  with  his  mother, 
a  colored  woman,  in  the  city  of  Knoxville,  she  having 
a  small  home  with  three  or  four  other  children.  She 
was  poor,  had  no  income  except  such  as  she  received 
from  washing. 

The  guardian  tenders  an  account  of  over  $700,  and 
shows  that  he  furnished  all  the  articles  therein  charged 
during  the  years  of  his  guardianship  to  the  mother 
of  his  ward,  except  the  sum  of  $69.70,  the  items 
of  which  sura  are  shown  to  have  been  specifically 
for  the  son,  and  were  proper  for  his  use.  Much  of 
the    other    part    of    the    account,     in    fact    nearly    all 
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would  be  appropriate  for  the  mother  in  housekeeping, 
and  in.  supplies  for  her  family^  but  would  not  be  ap- 
propriate for  a  young  boy — such  as  prints,  a  sewing 
machine,  large  quantities  of  soap,  provisions  and  the 
like  articles.  The  greater  portion  of  all  this  was 
furnished  by  the  firm  of  Warters  &  Bro.,  of  which 
the  respondent  guardian  was  a  member.  In  fact  it 
clearly  appears  that  the  guardian  simply  allowed  the 
mother,  as  one  of  the  partners  swears,  and  we  believe 
defendant  also,  to  take  up  the  amount  of  the  pension 
money  in  the  store,  and  use  it  for  the  support  of 
herself  and  family,  including  the  ward,  and  then  says, 
he  intended  it  to  go  for  the  support  and  mainte- 
nance of  his  ward.  No  special  contract  for  the  sup- 
port and  maintenance  of  the  ward  is  shown,  nor  do 
we  think  any  was  made.  The  mother  simply  supported 
her  son,  fed  and  clothed  him  as  she  did  the  other 
children,  and  received  the  pension  money,  or  rather 
supplies,  and  sometimes  small  sums  of  money  from  the 
guirdian,  absorbing  the  pension.  This  money  she  ex- 
pended as  she  pleased  in  support  of  herself  and  family, 
the  guardian  giving  no  attention  to  it  whatever,  wa» 
perhaps  only   careful    that   she  .should  not  take  up  more 

than  the  sum  to  be  received  from  the  pension,  it 
being   generally   all    taken    up     before    the    money    was 

received.      The  fund  was  thus  managed  up  to  the  death 

of  the   ward,   the   guardian    never    settling    his   account 

with   the    county   court,   or    in    any    way   looking   after 

the   fund    or   accounting   for   it,  except   by   charging  his 

ward    with   the   amount  furnished  the  mother,  for  which 

he   now   claims   a   credit,   absorbing   the   whole  fund. 
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This  being  a  pension  fnnd  we  are  relieved  from 
the  question  of  propriety  of  the  gaardian  trenching  on 
the  corpus  of  the  fund^  as  we  have  several  times  held 
the  purpose  ol'  such  pensions  was  the  support  and 
maintenance  of  the  ward  up  to  the  age  at  which  it 
ceases,   to*wit,   sixteen   years. 

But  when  it  is  shown  the  guardian  has  received 
the  fund,  he  has  thereby  charged  himself  with  it,  and 
nothing  in  the  law,  or  purpose  for  which  such  money 
is  given  by  the  government  relieves  the  guardian  from 
showing  that  he  has  faithfully  applied  the  fund  to  the 
purposes  for  which  it  was  designed,  that  is  to  the  sup- 
port and  maintenance  of  the  ward  according  to  his 
circumstances  and  position  in  life,  as  far  as  the  fund 
will  enable  him  to  do  so.  A  somewhat  liberal  policy 
may  be  applied  to  such  a  case,  where  the  court  can 
see  the  fund  has  actually  been  appropriated  to  and 
received  by  the  ward  in  such  cases,  but  still  it  must 
be  shown  reasonably  by  proof,  that  the  fund  has  gone 
to  the  use  of  the  ward,  and  if  otherwise  applied,  the 
guardian  must  respond  to  the  extent  he  fails  to  show 
a  proper   application    of  the   fund. 

With  these  i)rinciples  in  view  what  is  the  result  of 
the  facts  in  this  case?  It  does  clearly  appear  that 
$69.70  has  gone  specifically  to  the  use  of  the  ward. 
It  also  appears  that  the  balance  was  paid  to  the 
mother,  and  by  her  used  in  support  of  herself  and 
family,  including  the  ward,  aided  by  such  means  as 
she  was  able  to  earn  by  washing,  and  for  a  part  of 
two  years,  the  labor  of  her  son,  the  ward.  This  last 
Bum  was   small,   but   need   not   be   noticed   in  this  case, 
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as  the  mother  was  entitled  to  the  service  of  h^r  son 
and  proceeds  of  his  labor,  and  no  service  was  rendered 
to   the   p^uardian    by    the    ward. 

It  appears  with  reasonable  certainty  in  this  way 
that  the  ward,  through  the  mother,  did  get  the  benefit 
of  his  proportion  of  the  fund  used  for  the  support  of 
the  family— probably  something  more  in  the  way  of 
better  clothing.  But  it  does  not  appear  that  he  got 
more  after  the  sister  ceased  to  be  a  beneficiary  than 
he  did  .before,  and  then  they  were  both  supported  on 
$12  per  month.  In  view  of  this  the  clerk  and  master 
reported  $6  per  month  as  a  proper  credit,  and  the 
chancellor  decreed  on  this  basis,  less  $72  compensation 
allowed   by   him   to   the   guardian. 

The  only  additional  proof  introduced  to  sustain  the 
propriety  of  this  expenditure  as  claimed,  is  the  state- 
ment of  witnesses  in  generil  terms,  that  it  would  be 
worth  from  $10  to  $15  to  support  this  boy.  We 
have  repeatedly  said  this  kind  of  evidence  is  of  no 
value  in  such  a  case,  but  that  the  actual  items  of 
expenditure  made  out  by  reasonable  proof,  or  vouchers 
showing   the   payments   is   the   only   safe   rule. 

We  conclude  on  the  whole  case,  the  clerk  and  mas- 
ter and  chanceller  have  about  reached  the  correct  con- 
clusion as  to  the  amount  properly  expended  for  the 
ward,  and  so  decree,  affirming  in  this  the  decree  below 
with   simple   iuterest   as   to   compensation. 

It  clearly  appears  the  guardian  was  guilty  of  con- 
tinued breach  of  legal  duty  by  failing  to  settle  an- 
nually as  required  by  Code,  section  2495,  or  to  renew 
his   boudj   and   was   liable  and   ought   to   have   been   re- 
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moved  from  office  as  required  by  section  2500  of  the 
Code.  The  goods  furnished  to  the  mother  were  sold 
by  the  firm  of  which  the  guardian  was  a  member  and 
charged  to  the  ward,  and  there  is  nothing  to  show 
the  price  was  reasonable.  We  suspect  the  profit  was 
large.  In  view  of  these  facts  the  question  is  whether 
he   is   entitled   to   compensation    at   all? 

The  order  found  in  the  record  of  the  county  court 
authorizing  the  guardian  to  use  the  fund  for  support 
of  his  ward,  is  of  [no  service  to  him,  as  the  county 
court  had  no  authority  to  make  any  such  order,  and 
he  was  authorized  to  use  it  properly  for  his  ward  with- 
out  such   order. 

In  view  of  these  gross  derelictions  of  duty  as  plainly 
required  by  law,  we  hold  the  guardian  should  not  be 
allowed  any  thing  for  compensation.  A  trustee  who 
undertakes  a  trust  should  not  be  compensated  where 
such  gross  failure  to  perform  the  duties  imposed  by 
law   is   found   as   we   find   in   this   case. 

The  chancellor's  decree  will  be  modified  as  indi- 
cated, the  report  of  the  Referees  set  aside,  and  the 
costs  of  the  case   be   paid  by   defendants. 
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Wagneb  V.  Smith  et  al. 

1.  Vendor's  Leik.    Whei«  a  suit  has  been  commenoed  to  enforce  a 

vendor's  lien,  none  being  reserved  on  the*  face  of  the  deed,  the  equity 
fastens  on  the  land  and  no  creditor  can  intervene  to  defeat  the  right 
under  that  proceeding. 

2.  Fbaudttlest  Conyetances.    The  test  as  to  whether  a  conveyance  is 

fraudulent  or  void  as  to  a  creditor  is :  Does  it  hinder  him  in  enforc- 
ing his  debt?  Does  it  deprive  him  of  a  right  which  would  be  legally 
effective  if  the  conveyance  or  devise  had  not  been  resorted  to? 


FROM    JOHNSON. 


Appeal  from  the  Chancery  Court  at  Taylorsville.  H. 
C.  Smith,  Ch. 

J.  P.  Smith,  H.  M.  Fomom  and  C.  J.  St.  John 
for  complainant. 

N.   M.  Taylor  and   R.  R.  Butler  for  defendants. 
Freeman,  J.,  delivered  the  opinion  of  the  court. 

I 

This  bill  is  filed  in  the  nature  of  an  action  of 
ejectment  -  to  recover  possession  of  a  tract  of  land 
described   in   the  pleadings. 

The  facts  substantially  are,  that  Ezekiel  Smith,  the 
father,  made  a  conveyance  of  land  of  date  1863,  but 
not  delivered  or  acknowledged  and  registered  until 
1866,  to  his  son,  A.  T.  Smith,  conveying  the  tract  of 
land   about   which   this  controversy   is   had. 

This  deed  on  its  face,  after  describing  the  land, 
<K>nvey8  it  to  said  A.   Smith,   ^Ho   have  and  to  hold  the 
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fiame  to  the  said  A.  T.  Smith  and  his  heirs  forever^ 
with  full  covenants  of  seizin  and  general  warranty/' 
The  consideration  expressed  on  its  face^  is  the  sum 
of  ^^  $2,500  to  be  paid  in  good  and  lawful  money/'  the 
terms   and   times   of  payment   not   further  stated. 

On  the  back  of  this  deed,  and  acknowleged  before 
the  same  witnesses,  on  the  same  day,  to-wit,  November 
17,    1866,   is  found    the    following    collateral   obligation 

of   the   said   A.   T.   Smith : 

"  I,  Andrew  T.  Smith,  hereby  bind  myself  and  my  heirs,  unto  Ezekiel 
Smith,  in  the  snm  of  $2,500,  void  on  condition  that  I  keep  the  land  con- 
Teyed  in  the  writing,  and  not  sell  or  convey  the  same  in  the  lifetime  of 
Ezekiel  Smith,  my  father,  and  take  care  of  him — also  of  my  oldest  sister 
Nancy  Anne  £.  Smith,  all  with  kindness  and  proper  attention. 

Given  under  my  hand,  this  17th  of  November,  1866. 

[Seal.]  A.  T.  Smith. 

This  obligation  was  duly  proven  and  registered  at 
the  time  and  with  the  deed  of  conveyance,  and  as 
shown   on   its   face,  was   written   on   the   back   of   it. 

In  April,  1868,  Ezekiel  Smith  filed  his  bill  in  the 
chancery  court,  stating  the  fact  of  the  conveyance  to 
the  son  for  the  snm  of  (2,500;  $1,000  to  be  paid  in 
a  short  time  after  the  sale,  balance  to  be  paid  either 
before  his  death,  or  after  the  death  of  the  complainant, 
to  his  heirs.  In  addition  to  this,  he  charged  the 
contract  to  take  care  of  and  provide  for  the  father, 
and  the  daughter  (who  was  imbecile),  during  their 
lives.  He  then  alleged  a  total  failure  on  the  part 
of  A.  T.  Smith  to  comply  with  his  contract,  by 
providing  or  taking  care  of  himself  and  daughter — 
and  fui'ther,  ''that  not  one  dollar  of  the  purchase 
money  had  been  paid,  not  so  much  even  as  the  in- 
terest/' 
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On  these  charges  he  bases  the  theory  that  the  con- 
tract has  been  forfeited,  and  he  entitled  to  be  restored 
to  the  possession  of  the  land,  and  this  is  the  special 
prayer  of  the  bill,  but  a  general  prayer  is  added,  "that 
on  final  hearing,  your  orator  have  such  other  and 
diflTerent  relief,  as  he  may  be  entitled  to  in  equity 
and  good  conscience,  and  an  injunction  to  restrain  de- 
fendant   from,   in   any   way,   disposing   of   said   land.'' 

A  fiat  for  injunction  as  prayed  for  was  granted  by 
Judge  Luckey,  the  then  chancellor  of  the  district,  and 
injunction  bond  given,  but  the  issuance  of  an  injunc- 
tion in  fact  does  not  appear,  as  no  proof  either  of 
subpoena  or  injunction  is  copied  in  the  record  filed  as 
evidence  in  the  cause.  We  must  presume  the  clerk 
did  his  duty  and  issued  the  writ,  as  no  doubt  he  did. 
At  any  rate,  A.  T.  Smith  filed  an  elaborate  answer 
to  this  bill,  in  which  he  admits  that  the  sale  was 
made  "on  the  cash  terms  stated,  and  that  no  part  of 
the  purchase  money  had  been  paid,''  as  he  says  for 
the  simple  reason  that  no  part  thereof  had  been  de- 
manded or  required  to  be  paid,  and  that  thts  was 
required. 

He  then  admits  the  execution  of  the  obligation  hy 
himself,  and  that  the  deed  was  not  delivered  until 
1866.  He  then  contests  the  charges  of  failure  to 
comply  with  this  obligation  by  elaborate  statements  of 
the  transactions  between  him  and  his  father,  and  give» 
as  the  true  reason  of  the  controversy  between  tbem^ 
that  the  old  man  desired  to  marry  a  woman  of  dis- 
reputable character,  he  being  perhaps  about  eighty 
years  old,  and  he  having  opposed  this  improper  alliance.. 
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After  this  he  insists^  that  even  if  he  had  failed  to 
comply  with  his  part  of  the  contract,  it  was  no 
cause  for  revocation  of  the  solemn  deed  of  the  father. 
He  then  insists,  that  his  failure  to  pay  the  purchase 
monev  admitted  as  he  says  to  be  due,  under  the  cir- 
cumstances, furnishes  no  ground  for  rescission  of  the 
conveyance. 

As  to  the  penalty  of  the  bond,  he  urges  a  demurrer 
to  this  branch  of  the  case  on  the  ground  that  it  was 
a  matter  triable  at  law.  This  demurrer  was  never 
acted    upon    by   the   court,   but   abandoned. 

This  case  continued  in  court,  considerable  proof 
having  been  taken  pro  and  con,  up  to  the  first  day 
of  December,  1875,  the  chancellor  being  incompetent 
to  try  it,  when  a  compromise  was  figreed  on  between 
the  parties,  and  filed  with  the  clerk  and  master  of 
the   chancery   court  on    third   day   of   same   month. 

That  agreement  of   compromise   is   as   follows : 

"Whereas,  I,  Ezekiel  Smith,  filed  a  bill  in  the  chancery  court  of 
Johnson  county,  against  A.  T.  Smith  for  a  tract  of  land  in  said  county 
of  200  acres,  and  it  has  been  of  long  standing,  therefore  this  is  agreed 
upon  as  a  compromise.  I,  A.  T.  Smith,  have  agreed  to  convey  the  land 
back  to  E.  Smith  for  the  consideration  of  the  purchase  money,  which  is 
$3,100,  and  I,  E.  Smith,  agree  to  pay  the  cost  of  the  suit,  and  return  all 
claims  .against  A.  T.  Smith  in  relation  to  said  suit  in  this  court,  this 
December  1,  1875. 

(Signed.)  Ezekiel  Smith. 

At  February  term  (the  nexl),  1876,  a  decree  was 
entered  reciting  the  fact  that  the  controversy  had  been 
settled  by  agreement  of  compromise  signed  by  com- 
plainant, which  agreement  was  ordered  to  be  filed  in  the 
cause,  and  decree  against  Ezekiel  for  cost,  with  hi& 
surety,   and   execution   ordered. 
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Complaiaant  is  creditor  of  A.  T.  Smithy  who  holds 
a  sheriff's  deed  for  the  land  in  controversy,  based  on 
lew  of  execution  in  favor  of  Andrew  Cable,  issued 
on  10th  of  January,  a  judgment  by  motion  having 
been  had  in  his  favor  against  A.  T.  Smith  on  that 
day,  he  having  paid  a  debt  on  which  he  was  bound 
for  Smith  and  another.  The  land  was  regularly  con- 
demned by  order  of  the  circuit  court,  and  sold,  and 
complainants  have  redeemed  from  the  purchaser,  as  a 
creditor,  and  now  seeks  by  this  bill  possession  of  the 
land  occupied  by  A.  T.  Smith's  wife  and  children,  on 
the   title   thus  obtained. 

It  is  charged  that  the  land  was  conveyed  by  A. 
T.  Smith  to  Eezekiel  Smith,  in  pursuance  of  the  com- 
promise, and  other  considerations  stated,  and  then  he 
conveyed  all  but  seventy- four  acres  immediately  back 
to  the  wife  and  children  of  the  son,  and  that  the 
levy  was  made  before  the  conveyances  were  complete. 
The  theory  of  the  bill  is,  that  the  land  in  the  pos- 
session of  A.  T.  Smith,  under  the  deed  was  subject 
to  the  debts  of  A.  T.  Smith,  that  Ezekiel  took  the 
seventy- four  acres  in  full  of  his  debt,  and  then  bal- 
ance was  A.  T.  Smith's,  and  this  conveyance  first  to 
Ihe  father,  and  then  back  to  the  wife  and  heirs  of 
the  son,  was  fraudulent  and  void  as  to  creditors,  and 
therefore  interposed  no  obstacle  to  the  levy  of  the 
execution — at  any  rate  complainant  is  entitled  to  have 
the  judgments  in  their  favor  fastened  on  the  land, 
and  if  their  deed  is  not  valid,  a  sale  of  it.  for  their 
satisfaction. 

The  Referees  report,   the  conveyance  to  A.  T.  vested 
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him  with  absolute  title^  and  the  land  liable  to  levj^  and  the 
title  of  complainant  complete,  the  conveyances  to  E. 
Smith   and   to   Mrs.   Smith  void   for   fraud. 

The  respondents  file  various  exceptions,  very  in- 
artificially  drawn,  the  main  exception,  however,  in- 
tending to  controvert  the  fact  assumed  by  the  Referees, 
that  the  deed  was  an  absolute,  unconditional  convey- 
ance of  the  land  to  the  son,  and  insisting  the  land 
was  liable  for  ihe  purchase  money,  as  well  as  the  obli- 
gation of  the  bond  of  A.  T.  Smith.  This  is  the 
substance   of    the   exceptions. 

If  this  exception  is  treated  as  sufficient,  it  raises 
the  question,  as  to  what  was  the  interest  of  A.  T. 
Smith  in  the  land  at  the  time  of  the  levy,  and  to 
controvert  its  liability  to  levy,  except  subject  to  the 
payment  of  the  purchase  money,  and  compliance  with 
the  obligation  within  on  the  deed,  and  in  this  view 
presents  the  question  as  to  what  title  on  the  facts  of 
record  complainant  has  obtained  by  the  sale,  pur- 
chase, and  subsequent  redemption;  unfortunately  the 
argument  has  been  directed  mainly  to  objections  to 
the  judgments,  levy,  redemption  and  other  proceedings, 
all   of    which   have   nothing   in  them. 

Assuming  the  exception  raises  the  question  on  the 
facts  stated,  whether  complainants  have  got  a  title 
which  can  be  enforced  against  the  conveyee  of  the 
father,  because  the  said  conveyance  of  the  father  to 
the  son^s  wife  was  fraudulent,  as  being  intended,  and 
having  the  effect  to  hinder  and  delay  the  son's  cred- 
itors, or  was  voluntary  on  the  part  of  the  son,  and 
controverting   this   because   of  the  existence   of  the  lien 
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for  uupaid  purchase  money;  we  proceed  to  dispose  of 
the  question  on  the  facts  shown  in  the  record^  and 
stated   in   the   bill   of   complainant. 

The  theory  of  the  bill  is  that  Ezekiel  Smith  com- 
promised his  suit  by  taking  seventy-four  acres  of  land 
in  satisfaction  of  his  claims,  and  that  left  the  balance 
owned  by  the  son,  and  that  his  conveyance  of  the 
entire  tract  to  the  father,  with  the  understanding  that 
the  father  should  convey  to  his  wife  and  her  heirs, 
was  a  mode  of  making  a  voluntary  settlement  of  the 
balance   of    the   land   on   his   wife. 

It  is  true  the  old  man  in  one  sentence  of  his 
testimony  does  say,  the  seventy-four  acres  was  accepted 
by  him  in  full  satisfaction  of  the  purchase  money  due 
him  for  the  whole  tract,  but  this  is  not  all  he  says, 
taking  it  altogether  it  is  clear  he  only  means  that 
this  was  all  that  he  retained  for  himself,  which  was 
the  fact,  but  he  goes  on  to  state  the  entire  agree- 
ment to  have  been  that  while  he  reserved  this  amount 
to  himself,  he  was  to  convey  the  balance  to  the  wife, 
and  the  son  was  to  convey  the  entire  tract  to  him. 
He  is  complainant*s  witness,  and  he  has  brought  out 
the  whole  transaction.  In  addition  he  is  made  to 
file  a  written  statement  before  made  by  which  he 
gives  the  other  terms  of  the  compromise  agreement, 
giving  him  the  privilege  of  timber,  and  having  his 
grinding  done  by  a  mill  on  the  land  conveyed  to 
the  daughter,  and  that  he  had  given  up  his  two  notes 
for  the   purchase   money,   on    A.   T.   Smith. 

On  cross  examination,   he   says   it   was   his   intention 
to  accept  the   whole   of   the   farm   (by  which  he   means 
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land)  in  full  payment  of  the  purchase  money,  this  was 
all  the  chance  I  had,  whether  I  was  willing  or  not. 
He  further  distinctly  says,  that  he  considered  he  was 
giving  the  son^s  wife  and  children  a  home,  and  that  he 
never  would  have  agreed  to  convey  any  portion  of  it 
to  the  son,  giving  as  a  reason  that  he  would  run 
through  with  it,  and  that  he  thought  he  was  only 
getting   back  his  own    land. 

The  case  then  stands  thus:  The  father  had  filed 
his  bill  charging  the  purchase  money  of  (2,500,  with 
interest  was  due  and  unpaid,  and  the  obligations  of 
the  bond  of  the  son,  not  kept,  on  which  he  had  based 
a  prayer  for  special  relief,  asking  a  rescission  of  the 
conveyance,  but  with  a  general  prayer  for  such  other 
and  different  relief,  as  he  might  be  entitled  to  on  the 
facts  charged.  The  son  and  vendee  had  answered 
admitting  the  purchase  money  unpaid,  but  denying 
the  right  to  the  rescission  asked.  In  this  he  was 
correct,  but  in  the  facts  charged,  and  admitted  by  the 
answer,  beyond  question  under  the  general  prayer  of 
the  bill,  the  complainant  was  entitled  to  have  the  ven- 
dor's  lien    enforced,  and   the   land   sold  for  its  payment. 

In  this  state  of  the  case  a  compromise  is  agreed 
on,  by  which  the  father  is  to  give  up  his  notes  for 
the  purchase  money  and  the  obligation  of  the  son — the 
son  to  reconvey  the  whole  tract  to  him — he  to  receive 
seventy-four  acres  to  himself,  and  to  convey  balance, 
say  of  about  150  acres  to  his  son's  wife  and  children. 
It  is  clear  he  would  not  have  compromised  the  case 
if  the  son  was  to  have  the  land,  or  he  had  been  re- 
quired  to   convey    it  to   him,   but    being    about  eighty- 
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five  years  old  he  was  willing  to  give  it  to  his  daughter- 
in-law  and  her  children,  after  reserving  the  home  and 
seventy- four  acres  for  himself.  Before  this  conveyance 
is  effected  the  creditor  intervenes^  and  levies  on  the 
land  as  the  land  of  the  son;  under  this  sale  com- 
plainant claims  title.  What  did  the  purchaser  get? 
Unquestionably  only  what  the  son  had — no  more,  no 
less:  See  Chitwood  v.  Trimble^  2  Baxt.,  78.  He  had 
the  legal  title  subject  to  the  obligation  of  the  bond^ 
it  having  been  registered  at  the  time  and  as  part  of 
the  consideration  of  the  sale  to  him.  It  stood  like 
the  defeasance  in  a  regular  mortgage.  The  purchase 
money  was  unpaid  and  the  deed  conveying  the  title 
being  absolute — a  lieu  not  having  been  retained  in  the 
deed — if  the  case  stood  alone  on  that,  under  some 
theories  found  in  our  cases,  there  might  have  arisen 
a  serious  question  affecting  the  rights  of  the  parties. 
But  the  vendor  had  filed  his  bill — had  an  injunction 
forbidding  the  sale  of  the  land  by  the  vendee,  and 
was  entitled  under  that  proceeding  to  have  the  land 
sold  for  the  payment  of  the'  purchase  money.  This 
suit  was  a  lispendens  at  the  time  of  the  levy  on  the 
10th  of  January,  1876.  The  compromise  was  entered 
into  on  the  1st  of  December,  1875,  and  filed  in  chan- 
cery clerk's  office,  but  the  decree  in  pursuance  of  it 
not  made  by  the  court  until  January  after  the  levy. 
Before  this  decree  was  entered,  the  son,  in  pursuance 
of  the  compromise,  conveyed  to  the  father  and  he 
conveyed,  as  a.  gifl,  to  the  wife  and  grand-children. 
Concede  it  was  done  at  request  and  by  the  assent  of 
the  son,  but  that  it  was  part  of  the  terms  of  the  com- 
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promise,  and  conveyances  made  merely  to  effectuate  that, 
then  the  question  is  was  the  transaction  on  the  facta 
stated,  fraudulent  and  void  as  to  these  creditors  or 
any   Creditors   of  the   son? 

Whatever  view  may  be  held  as  to  the  vendor^s 
implied  lien — none  being  reserved  on  the  face  of  the 
deed — in  a  contest  with  a  creditor  of  the  vendee,  all 
our  eases  agree  to  the  principle,  that  where  a  suit 
has  been  commenced  to  enforce  it,  the  equity  fastens 
upon  the  land  and  no  creditor  can  intervene  to  defeat 
the  right  under  that  proceeding.  The  lispendens,  if 
nothing  else,  could  exclude  such  creditor,  but  especially 
would  this  be  the  case  where  the  land  was  impounded 
by  injunction,  as  in  this  case:  Green  v.  Demoaa,  10 
Hum.;  Brovm  v.  VanLeer,  6  Hum.;  MUh  v.  HarriSy 
3   Head,   332. 

The  test  as  to  whether  a  conveyance  is  fraudulent 
or  void  as  to  a  creditor  is,  does  it  hinder  him  in  en- 
forcing his  debt?  Does  it  deprive  him  of  a  right 
which  would  be  legally  effective  if  the  conveyance  or 
device  Bad  not  been  resorted  to?  If  so  to  the  extent 
that  the  creditor's  right  is  affected,  a  fraudulent  intent 
accompanying  the  transaction,  or  it  being  voluntary 
and  convey  or  being  indebted  beyond  ability  to  pay, 
the  conveyance  is  void.  These  principles  are  axiomatic, 
a  sale  of  property  whatever  be  the  intent,  exempt 
from  execution,  or  a  wife's  realty  that  cannot  be  sold 
for  the  husband's  debts,  or  any  intent  which  the  cred- 
itor could  not  reach  by  process  of  law,  cannot  be 
void  as  to  such  creditor,  because  he  is  not  injured 
thereby. 
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This  being  so,  assume  the  conveyances  in  this  case 
to  have  been  based  on  whatever  motive  yoa  may 
choose^  the  creditor  could  not  have  been  affected  by 
them.  The  compromise  was  made  of  a  claim  that 
overrode  these  creditors.  The  son  could  have  per- 
mitted the  bill  to  have  proceeded  and  the  land  would 
have  been  sold  for  the  purchase  money,  which  would 
have  absorbed  it  and  left  creditors  nothing.  That  he 
has  agreed  upon  a  compromise  by  which  the  father 
has  it  conveyed  to  [himself  and  then  gives  it  to  his 
daughter-in-law  and  grand-children,  does  that  change 
the  result.  If  it  had  not  been  so  done  and  the 
compromise  never  made,  these  creditors  could  have  got 
nothing.  They  simply  get  nothing  if  the  compromise 
agreement  is  allowed  to  stand,  with  the  conveyances 
made   in   pursuance   of  it. 

Again,  if  the  compromise  is  to  be  set  aside  as  in-< 
tended  to  defraud  creditors,  the  party  must  be  allowed 
to  stand  in  statu  quo  as  at  the  time  made,  and  then 
his  bill  be  reinstated  and  the  same  result  would  follow. 
It  could  not  be  allowed,  that  one  part  shall  be 
affirmed,  by  the  present  complainant,  that  is  as  to  the 
part  reserved  by  the  father  and  the  other  be  held 
void.  There  is  no  principle  on  which  it  can  be 
split  in  parts  in  order  to  allow  the  creditor  to  squeeze 
his  claim  in,  and  take  part  of  the  subject  of  it.  It 
must  stand   as   a   whole   or   be   set   aside   as   a  whole. 

Without  further  argument  we  hold,  that  as  against 
the  result  of  the  lispendens  then  being  prosecuted,  and 
the  compromise  of  the  same  affectuated  by  the  convey- 
ances attached,   the   complainant    must    take   subject   to 
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these,  and  that  nothing  has  been  conveyed  which  com- 
plainant could  have  held,  if  the  compromise  had  not 
been  entered  into,  and  therefore  he*  is  not  hindered  in 
enforcing   any   legal   right. 

Respondents  holding  under  the  compromise  agree- 
ment hold  a  title  in  equity  superior  to  complainant^s, 
and  cannot  be  dispossessed  of  the  land  thus  held.  It 
will  so  be  decreed  and  complainant^s  bil}  dismissed 
with   costs. 


D.   B.   Carlin  v.   Campbell  Wallace. 

Limitations,  Statute  of.  Code,  aeHion  27626.  The  terms  of  this  statute 
embrace  persons  temporarily  absenl;  as  well  as  non-residents,  and 
make  no  distinction  between  those  who  are  non-resident  by  removal 
from  the  State  and  those  who  have  always  been  so. 


FROM   HAMILTON. 


Appeal    from    the    Chancery   Court   at   Chattanooga. 
W.   M.  Bradford,  Ch. 

Geo.   T.    White   for   complainant. 

Key  &  Richmond  for  defendant. 

TuRNEY,  J.,  delivered   the    opinion    of  the   court. 

Carlin  by  his  bill  charges  that  he  bought  of  Wallace 
a   lot  of  ground  in  the  city  of  Chattanooga  at  the  price 
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of  $4,000,  (500  in  cash  and  the  balance  evidenced  by 
notes  for  deferred  payments.  A  title  bond  was  exe- 
cuted. Wallace  was  then  (1867,  1868)  and  is  now  a 
citizen  of  Georgia.  All  of  the  purchase  money  notes 
have  been  paid,  a  part  of  them  by  sale  (under  de- 
cree for  the  enforcement  of  lien)  of   a  parcel  of  the  lot. 

It  is  charged  that  at  the  time  of  the  decree  of 
sale   a   credit   of  $111.80   was,   by    mistake,    omitted. 

That  there  was  this  mistake  in  calculating  a  pay- 
ment of  about  (21 8  paid  by  the  clerk  and  master 
to  Wallace  in  excess  of  the  amount  really  due. 
Whether  the  $111  is  a  part  of  this  mistake  it  is  not 
now  necessarry  to  inquire.  That  about  ten  years 
before  the  filing  of  the  bill  Wallnce  promised  to 
refund  the  $111.80  if  there  had  been  an  omission  to 
allow  the  proper  credit  as  claimed;  that  Wallace 
refuses  to  make  title  as  covenanted  in  his  bond,  with 
a^  prayer  for  the  relief  necessary.  There  was  demurrer 
which  was  overruled  by  the  chancellor.  The  Referees 
recoramt^nd    an    affirmance. 

The  first  ground  of  demurrer  is  that  a  decree  of 
the  chancery  court  divested  Wallace  of  title  and 
vested  it  in  complainant.  Such  drcree  is  not  in  com- 
pliance with  the  bond,  inasmuoh  as  it  does  not  bind 
Wallace  to  the  covenants  of  warranty  undertaken  to 
be    given    u{x>n    the   payment   of    the    purchase    money. 

The   second   ground    that   Wallace   is   a    non-resident, 
and    the 'court   has   no    jurisdiction    to   compel   him    to 
make    a    deed      may     be     technically    correct,     but     as 
property    has  been  impounded    by    attachment,  the  court*' 
has  jurisdiction  to   keep  its  custody  for   the   security   of 
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oomplainant  until  defendant  complies  with  his  under- 
taking to  make  title  to  so  much  of  the  lot  as  com- 
plainant owns   under   his  contract  of   purchase. 

The  third  assignment  is  general,  and  not  recognized 
in    our   practice. 

The  fourth,  that  the  matter  is  res  adjudicata  if 
not  defeated  by  the  charges  of  fraud  and  mistake,  is 
by   the   allegation    of    a   promise   to   pay. 

The  fifth,  that  the  statutes  of  limitations  of  three, 
six  and  ten  years  bar  complainant's  claim  is  overruled 
by  the  act  of  the  General  Assembly  of  1865,  chapter 
10,  section  3,  Code,  section  27626,  ^  follows:  "If 
at  any  time  any  cause  of  action  shall  ^accrue  against 
any  person  who  shall  be  out  of  this  State,  the  action 
may  be  commenced  within  the  time  limited  therefor  after 
such  persons  shall  have  come  into  the  State,  and  after 
the  cause  of  action  shall  have  accrued,  if  the  person  against 
whom  it  has  accrued  shall  be  absent  from  or  reside 
out  of  the  State  the  time  of  his  absence  or  residence 
out  of  the  State  shall  not  be  taken  as  any  part  of 
the   time  limited  for  the  commencement  of   the   action." 

The  terms  are  broad  and  comprehensive,  and  em- 
brace those  persons  who  are  temporarily  absent,  as  well 
as  those  who  are  non-residents,  and  make  no  distinc- 
tion between  those  who  are  non-resident  of  the  State 
by  removal  therefrom,  and  those  who  have  always 
been  so.  So  that  in  the  present  case  no  time  had 
commenced  to  run  against  complainant,  though  his 
cause  of  action  had  existed  for  several  years,  and  he 
might  at  any  time  as  he  has  done  by  this  bill,  com- 
mence  his   suit  by   attachment. 
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The  sixth ^  that  there  was  no  consideration  for  the 
promises  is  in  the  nature  of  an  answer,  denying  a 
positive   allegation   of  the   bill. 

The  seventh  is  a  repetition  of  the  fifths  relying 
on   the   statutes   of    limitation. 

Affirm  decree,  confirm  report  and  remand  for  further 
proceedings. 


William  Albright  v.   R.  M.   Rader. 

Lunatics.  Inquisition  in  county  court.  Proceedings.  Where  the  estate  of 
the  lunatic  does  not  exceed  five  hundred  dollars,  the  county  court 
has  excluBive  jurisdiction.  If  it  exceeds  five  hundred,  the  juris- 
diction of  the  chancery  and  county  court  is  concurrent,  and  in  snch 
cases  the  latter  must  conform  to  the  rules  and  regulations  laid  down 
for  the  conduct  of  similar  busineBs  in  the  chancery  court  as  far  as 
practicable.    Code,  construed,  sections,  3681,  3692,  3695,  3696,  4196. 


FROM    GREENE. 

i 


Appeal   in   error   from   the   County   Court  of  Greene 
county. 

H.   H.   Ingersoll   for   Albright. 

McKee   &   Armitage   for   Rader. 

Dbaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This   proceeding  was   instituted   in   the  county   court 
of  Greene  county^   at    the    December  term^  1882,   upon 
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the  application  of  plaintiff^  Albright^  to  have  the  said 
Bader  declared  a  lunatic.  A  writ  of  inquisition  was 
ordered  by  the  court  and  issued  to  the  sheriflF  of  the 
county,  commanding  him  to  summon  twelve  jurors  to 
enquire  whether  defendant,  Rader,  is  a  lunatic  or  of 
unsound  mind,  and  incapable  of  governing  himself  and 
his  property,  and  to  Report  what  property  he  has,  and  as 
to  his  family,  and  the  names  and  ages  of  his  wife  and 
children,  and  it  directs  that  the  sheriff  shall  appoint 
the  time  and  place  for  making  Ruch  inquisition  and 
return  the  same  to  the  next  term  of  said  court.  The 
sheriff  returned  the  writ  executed*  on  December  27, 
1882.  On  January  3,  1883,  the  jury  made  their  re- 
port, finding  that  said  S.ader  is  of  unsound  mind,  and 
has  not  sufficient  capacity  for  the  government  of  him- 
self and  property.  They  also  find  that  said  Rader  has 
about  150  acres  of  land  worth  about  $1,600;  two 
horses  worth  $175;  a  wagon  worth  $25,  and  about 
$723  in  money ;  that  he  has  a  wife  and  nine  children, 
whose   names   and   ages   are   given. 

The  report  was  examined  and  confirmed  by  the 
court  by  its  chairman,  and  ordered  to  be  recorded,  and 
Albright  was  appointed  guardian,  who  gave  bond  and 
was  qualified.  From  this  judgment  rendered  on  the 
3d  of  January,  the  defendant  prayed  an  appeal  to  this 
court  on  January  5th,  and  having  given  bond  with 
security   the  same   was   allowed. 

The  Referees  have  reported  recommending  the  re- 
versal of  the  judgment  and  the  dismissal  of  the  pro- 
ceedings,  and   Albright  has   excepted. 

By   statute  jurisdiction   over   the   persons  and  estates 
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-of  idiots,  lunaticB  and  other  ])er80D8  of  unsound  mind, 
is  entrusted  to  the  count j  and  chancery  courts:  Code, 
sec.  3681.  The  chancery  court,  however,  has  juris- 
diction only  in  cases  where  the  value  of  the  estate 
exceeds  $500:  Code,  sec.  3692.  And  in  such  cases 
the  application  must  be  made  by  petition,  and  the 
fact  that  the  estate  exceeds  $500  in  value  must  be 
therein  stated,  and  bond  and  security  for  costs  and 
damages  must  be  given,  and  the  defendant  must  be 
served  with  a  copy  of  the  petition  and  with  notice  of 
the  time  and  place  of  holding  the  inquisition,  at  least 
five  days  previous  thereto,  and  the  clerk  and  master, 
or  his  deputy,  shall  be  present  and  preside  over  the 
deliberations  of  the  jury  and  receive  their  verdict: 
Code,  sees.  3695,  3696.  Other  provisions  by  subse- 
quent sections  are  made  for  the  conduct  of  the  trial, 
the  ascertainment  of  the  value  of  the  estate  and  the 
entry   of  the   decree  or  judgment. 

Where  the  estate  does  not  exceed  $500  in  value 
the  county  court  has  exclusive  jurisdiction,  and  less 
formality  is  required  in  the  proceedings.  But  in  cases 
in  which  the  estate  exceeds  $500  the  jurisdiction  is 
concurrent,  and  in  such  cases  the  county  court  must 
conform  to  the  rules  and  regulations  laid  down  for 
the  conduct  of  similar  business  in  the  chancery  court 
as   far   as   practicable:     Code,   sec.    4196. 

It  was  practicable  to  file  a  petition  stating  the 
value  of  the  estate,  and  to  give  notice  of  the  time 
and  place  of  holding  the  inquisition,  and  to  follow  the 
other  directions  of  the  statute  in  respect  to  the  pro- 
ceed ure  in  the  chancery   court.       None   of   these   things 
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were  done,  and  it  was  essential  to  the  jarisdiotion  of 
the  person  that  notice  of  the  proceeding  should  be 
given.  The  record  does  not  disclose  that  defendant 
had  any  notice  of  the  proceeding  until  after  the  final 
order  in  the  cause,  nor  until  he  prayed  his  appeal. 
This  is  not  such  an  appearance  as  would  waive  the 
necessity  of  the  formal  notice  required  by  the  statute, 
and  without  such  notice  the  judgment  or  decree  would 
be  void,  and  the  defendant  may  have  it  reversed  by 
appeal:     4  Baxt.,    81;     4   Hum.,   273. 

The  report  of  the  Referees  recommending  a  reversal 
of  the  decree  or  judgment  and  dismissal  of  the'  pro- 
ceeding is  approved,  and  the  report  will  be  confirmed 
and   the  proceeding   dismissed   at  the  costs  of  Albright. 


Sallie  E.  Howard  v.  H.   W.   Massengale  et  aL 

1.  Title.     Common  source.    It  is  only  necessary  for  a  plaintifi  in  eject- 

ment to  deraign  his  title  from  the  person  under  whom  it  is  proven 
the  defendant  claims. 

2.  Ejectment  Bill.     OtUstanding  title.    The  outstanding  title,   which 

will  defeat  a  plaintiff  in  ejectment,  must  be  a  present,  subsisting,  op- 
erative and  available  title,  not  one  reverted,  abandoned  or  barred. 

• 

3.  Title  bt  Estoppel.  A  made  deed  of  conveyance  to  C,  reciting  therein 

that  he  had  previously  conveyed  same  land  to  B,  who  had  conveyed 
it  to  C ;  B  had  just  before  given  C  a  statement  in  writing  that  he 
had  given  or  deeded  the  land  to  C.  Neither  deed  was  registered,  nor 
was  there  any  other  proof  of  the  existence  of  either.  Heldy  that  B 
and  A  were  both  estopped  to  deny  title  in  C,  and  that  C  would  there- 
fore recover  in  equity  against  persons  not  claiming  under  B,  but  by 
title  adverse  to  his.  ^ 
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4  Imfsotsmxnts.  Who  entitled  to.  Measure  of  value.  Conetructive  n<v> 
tice  bj  registration  of  adverse  title  will  not  defeat  claim  for  im- 
provements bj  party  holding  under  color  of  title,  '^rithout  actual 
knowledge  of  registered  title.  Improver  is  entftled  to  full  value  of 
betterments  at  date  of  surrender  or  sale,  to  be  ascertained  by  report, 
or  to  relative  value  to  be  shown  by  report  and  sale,  at  the  election  of 
the  title  holder. 


FROM    HAMILTON. 


Appeal  from  the  Chancery  Court  at  Chattanooga. 
W.  M.  Bradford,  Ch. 

DoDSON   &  Moon  for  complainant. 

Key  &  Richmond  for  defendants. 

Ingersoll,  Sp.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  ejectment  bill  to  recover  about  six  acres 
of  land  on  Lookout  Mountain,  valuable  as  a  summer 
resort.  The  answers  of  defendants  rely  upon  title  in 
themselves,  want  of  title  in  complainant,  and  outstand* 
ing  title  in  a  third  party.  It  is  clearly  proven  that 
all  parties  claim  title  under  one  Foster,  who  is  ad- 
mitted to  have  been  the  owner  in  1849.  It  is  not 
necessary,  therefore,  for  either  party  asserting  title  to 
deraign  it  from  the  State:  3  Head,  8,  468;  6  Baxt.^ 
114;     2   Greenl.   Ev.,   sec.   307. 

The  question  for  determination  is,  who  has  obtained 
Foster's  title? 

It  appears  that  in  1851  two  Georgians,  defendant 
Massengale  and  Dr.  Avery,  father  of  complainant,  en- 
gaged in  business  together  in  Chattanooga,  and  so  con- 
tinued  for   about    two   years,   when   Avery  returned   to 
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Georgia.      They  summered  together  two  years  on  Look- 
out,  in   1852   and    1853.       In    1852    one  Moody   Burt, 
brother-in-law    of    Avery,    spent   a   few   days   with   the 
family   on   the    mountain    on   a   visit,   at  which   time   it 
is   alleged   that   he   bought  the   land   from    Foster,   who 
then   occupied   it   but   removed    from   it  to   a   house   on 
the    summit     one-quarter    of     a^   mile     distant,     where 
he   summered   in    1853,   Avery  occupying   the  old  house 
that   year.       In     1852    also,    and    shortly    after    Burt^s 
visit,   Massengale   built   a   house   and  shed  on  the  upper 
end   of   the   lot   and   enclosed    them   with    a   fence,   and 
occupied     them    every   summer    until     1862,    when    the 
improvements   on   the   land    were    all    destroyed;     none 
were   replaced,    nor    was   the   land   occupied   by  any  one 
until   after   the   purchase   by   respondents  in  1877.     The 
evidence   leaves   it  in  doubt  whether   Massengale  bought 
or   leased    the   ground    on    which  he  built;     one  of  com- 
plainant^s  witnesses — her  mother — deposing  that  he  built 
and   occupied    under  lease  or  license  from   Burt,  and  the 
other,   a   former   slave    of    Massengale,   that    he   bought 
from^  Foster    a   part   of   the   lot   and   always   claimed   it 
as   his    own     as    long    as    he    lived     there,    recognizing 
Foster    as    the    owner    of   the    lower   part   of  the   lot* 
The    asserted    purchase    gains    credence    from    the    fact 
that  Massengale  buried   a  brother   and    child  on   the  lot 
within    his    enclosure;    but    the   presumption    from    this 
fact     is     fully    offset     by    the    conspicuous    absence     of 
Massengale's  testimony  as  to  the  manner  of  his  holding, 
and   character  of  his   title,  ^f   he  had   any.       His    only 
decliaration   in    writing    in    regard   to   it   is   to   be   found 
in  the  following  recital  in  his   deed  December  28,  1877, 


580  KNOXVILLE: 


Howard  v.  MasseDgale. 


to  defendant  Graham,  under  whom  all  defendants  claim 
title:  "I  bought  this  tract  of  land  in  the  year  1851, 
and  had  warranty  deed  from  George  D.  Foster,  having 
paid  him  the  sum  of  $500  in  full.  This  deed  was 
lost  during  the  war.  I  lived  on  said  land  eleven 
years,  and  have  had  peaceable  possession  of  the  same 
for   twenty-six   years." 

His  deposition  to  that  eflfect  would  have  resolved 
all  doubt  on  this  point,  and  possibly,  with  the  evi- 
dence offered  by  complainant,  would  have  vested  him 
with  title  by  seven  years  occupation  under  color. 
Defendants  insist  that  complainant,  having  introduced 
this  deed  of  Massengale  to  Graham,  is  bound  by  all  its 
recitals;  and  thus  is  established  against  her  the  convey- 
ance by  Foster  to  Massengale  in  1851,  a  year  before 
the  alleged  purchase  of  Burt.  We  know  of  no  such 
rule  of  evidence,  but  do  recognize  as  correct  the  rule 
stated  on  the  previous  page  of  brief  for.  defendants : 
Hecitals  in  a  deed  are  not  evidence  of  the  fact,  when 
the  fact  requires  proof,  unless  made  so  by  statute. 
Complainant  offered  a  deed  to  show  the  admission  of 
Massengale  that  he  claimed  under  Foster,  which  some 
of  the  answers  had  denied.  No  rule  of  evidence 
binds  the  party  offering  the  admissions  of  his  adversary 
to  all  he  said  at  the  time  as  truth.  The  fact 
requiring  proof  here  is  the  conveyance  by  Foster  to 
Massengale.  The  recital  in  the  deed  of  Massengale 
to  Graham  is  not  evidence  of  the  truth  of  his  claim 
to  title  any  mpre  than  would  be  an  oral  declara'tion 
to   the   same  effect. 

Failing   to   prove  even  color   of  title  in  Massengale, 
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daring  his  occupation,  defendants  have  foiled  to  estab- 
lish title  in  themselves.  The  ten  years  of  occupation 
under  claim  of  title  by  him  matured  only  a  defensive, 
possessory  right,  which  after  fifteen  years  was  entirely 
gone  from  him  and  not  transferable  to  Graham  by 
the  deed  he  made  in  1877.  Defendants,  according  to 
the   record,   have   no   title   to   the   land    in   controversy. 

« 

Has   complainant  ? 

In  proof  of  her  title  she  produces  the  deed  of 
Foster  of  date,  April  14,  1873,  duly  acknowleged  and 
registered  same  day,  conveying  to  her  the  land  claimed 
in  the  bill.  No  one  was  then  in  possession  of  the 
same,  and  the  objection  of  champerty  is  unavailing. 
So  far^  as  appears  in  this  record,  this  was  the  first 
deed  to  this  land  registered  after  that  to  Foster, 
in    1849. 

The  description  of  the  land,  as  proven  by  the  sur- 
veyor, leaves  no  room  for  doubt  or  mistake  as  to  the 
identity  with  that  sued  for.  This  sufficient  deed  of 
conveyance,  duly  acknowledged  and  registered,  from 
the  recognized  owner  to  the  complainant  vests  her  with 
title  to  the  land,  unless  there  is  something  infirma- 
tive   in   it   or   in   the   proof  aliunde  in    the   record. 

^fter  a  preamble  reciting  the  purchase  by  Foster 
of  the  land  and  a  description  thereof  the  deed  pro- 
ceeds: "And  whereas,  the  said  Whiteside,  Glass  and 
Rogers  conveyed  the  same  to  me  by  deed,  bearing 
date  in  1849,  which  was  registered  in  book  I,  in  the 
register's  office  of  Hamilton  county,  which  book  has 
been  lost,*  or  cannot  be  founds  and  the  ^aid  deed  to 
me   has  also    been   lost;    and   whereas,   I  sold  and  con- 
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veyed  said  land  to  Moody  Burt,  of  Colambia  county, 
and  the  said  Moody  Burt  conveyed  suid  land  to  Sallie 
A.  Avery,  now  Sallie  A.  Howard,  wife  of  Wm.  H. 
Howard,  of  DeKalb  county,  Georgia;  now,  there- 
fore, I  do  hereby  transfer  and  convey  said  land  in 
consideration  of  the  premises,  to  the  said  Sallie  A. 
Howard,  her  heirs  and  assigns,  and  vest  the  title  to 
the  same  in  fee  to  her/'  Then  follow  covenants  of 
title,  of  right  to  convey,  against  encumbrance,  and  of 
general    warranty. 

Upon  these  recitals  in  complainant's  deed,  defend- 
ants  predicate  their  defenses  of  want  of  title  in  com- 
plainant, and  outstanding  title  in  Burt,  either  of 
which  is  as  effectual  to  defeat  complainant  as  'title  in 
the   defendants. 

The  reason  or  motive  for  this  unusual  mode  of 
conveyance  does  not  appear  in  proof,  neither  com- 
plainant nor  Foster  deposing  in  the  case.  The  Referees 
attach  much  significance  to  this  omission,  especially  as 
they  infer  from  the  record  that  Foster  was  within  the 
jurisdiction  of  the  court  within  the  month  next  pre- 
ceding the   hearing   of   the  cause  in   the  chancery   court. 

A  careful  examination  of  the  transcript  satisfies  us 
that  this  inference  is  based  on  the  misprision  of  the 
clerk,  or  of  the  register,  in  copying  the  deed  and 
acknowledgement  of  Foster  to  complainant,  in  1873, 
thus  showing  the  acknowledgement  by  him  in  Hamilton 
county  in  1883,  only  twenty  days  before  the  decree, 
while  the  original  in  the  record  shows  it  to  have  been 
in  1873,  a  mistake  of  ten  years.  Whether  Foster  is 
dead    or    alive    is   not   inferable   from   anything   in   the 
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reoord.  Burt  and  oomplainant^s  father  are  dead.  If 
Foster  were  alive^  he  oould  prove  whether  he  made  a 
deed  to  Burt;  and  if  he  did^  why  he  made  this  one 
to  complainant,  but  not,  as  is  fairly  inferable,  whether 
Burt  made  one  to  complainant.  His  deed  to  com* 
plainant  shows  conclusively  as  to  him  that  he  had 
made  the  deed  to  Burt;  and  this  is  the  only  fact  of 
importance  to  defendants  that  his  evidence  would 
establish.  Nothing  unfavorable  to  complainant,  there- 
fore, can  be  inferred  from  the  absence  of.  Foster^s 
deposition.  Complainant  was  only  six  years  old  at 
the  date  of  the  alleged  conveyance  to  Burt,  and  but 
thirteen  at  the  alleged  date  of  the  gift  by  Burt  to 
her  in  1859.  Of  the  first  deed  she  could  not  be 
presumed  to  have  any  knowledge.  Of  the  latter 
she  may  have  known,  or  may  not.  Whether  she  did 
or  not,  her  deposition  would  have  shown.  From  its 
absence  it  is  fairly  inferable  she  had  no  personal 
knowledge  of  the  alleged  deed  to  her  by  her  uncle. 
Moody  Burt,  and  we  must  look  elsewhere  for  proof 
of  it.  Why  Foster  made  the  deed  1o  complainant, 
though  not  so  material,  is  surely  a  pertinent  inquiry. 
The  reasons  for  it  appear  in  the  record  with  almost 
as  much  perspicuity  as  his  deposition  could  give.  His 
own  deed  and  the  record-book,  wherein  it  was  regis- 
tered, was  lost;  so  was  his  deed  to  Burt,  and  also 
Burt^s  deed  to  complainant,  if  he  ever  made  one. 
Complainant  had  absolutely  no  muniment  of  title.  He 
believed  that  she  had  the  right  to  one,  or  he  would 
never  have  made  a  deed  with  covenants  to  her.  He 
was    confirmed    in   this   belief   by  a  paper   from   Burt^ 
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dated    withiQ    the    month    preceding    this    deed^    npon> 
which   he   probably   acted ^   and   which  is  as  follows: 

"Georgia,  Ck)LUMBiA  County. 
I,  Moody  Bart,  of  the  State  and  county  above  written,  do  certify  that 
on  or  about  January,  1859, 1  deeded  or  gave  a  certain  tract  of  land  on 
Lookout  Mountain,  in  the  State  of  Tennessee.  Said  lot  of  land  contained 
six  acres,  more  or  less.  The  above  lot  of  land  I  purchased  of  Geo.  D- 
Foster,  in  1852.  The  above  named  lot  of  land  I,  ajB  above  stated,  gave 
unto  Sallie  A.  Avery,  eldest  daughter  of  Dr.  James  C.  Avery,  of  DeKalb 
county,  Georgia,  who  h^  since  intermarried  Wm.  H.  Howard,  of  Bich- 
moad  county,  G^rgia. 
This  March  17, 1873.  Moody  Burt. 

James  M.  Luke,  Acting  J.  P. 
Witness :    A.  J.  Avery, 
B.  B.  Beed. 

This  paper  was  objected  to  as  evidence  by  defend- 
ants because  incompetent  and  irrelevant.  Being  duly 
proven  it  was  competent;  and  being  the  declaration 
admission  of  the  person  in  whom  was  the  alleged 
outstanding  title  in  regard  to  the  very  land  in  con- 
troversy, as  we  have  no  doubt,  it  was  relevant  and 
admissible.  The  question  in  the  case  is,  what  is  the 
effect  of  this  paper  and  the  deed  aforesaid?  There  is 
no  direct  evidence  to  support  the  statements  of  the 
papers  that  Foster  had  conveyed  to  Burt  and  Burt  to 
complainant.  The  only  witness  in  regard  to  such  sup- 
posed papers  is  the  mother  of  complainant,  and  she 
never  saw  either  of  them.  What,  then,  is  the  legal 
consequence  of  the  admitted  conveyance  by  Foster  to 
Burt ;  the  admission  by  Burt  that  he  had  given  or 
deeded  the  land  to  complainant,  and  the  conveyance 
therefore   by   Foster   to   her   of  the   title? 

Defendants  insist  that  the  title  is  outstanding  in 
Burt,   complainant,   that   equitably,   if  not  legally,  it  is 
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vested   in   her,    and    therefore   she   can    recover   in   this 
suit.       Here  lies   the   kernel   of  the   controversy. 

From  the  record  it  is  apparent  that  the  title  is 
either  in  Foster,  Burt  or  complainant.  Complainant 
in  her  bill  as  well  as  by  claiming  under  the  deed  of 
1873,  admits  that  Foster's  title  has  been  conveyed  to 
Burt;  she  alleges  that  Burt  had  conveyed  it  to  her, 
no  deed  from  him  to  her  is  shown  ever  to  have  been 
in  existence.  This  leaves  the  legal  title  in  Burt. 
But  he  could  not  maintain  ejectment  against  defendants, 
for  he  has  no  available  proof  of  his  title  against  them ; 
and,  moreover,  he  admits  that  the  title  had  passed 
from  him  before  Graham  bought  of  Massengale.  Foster 
could  not  maintain  ejectment  against  them,  because  he 
had  conveyed  to  two  different  persons  before  their  pur- 
chase. Is  complainant  also  to  fail  because  the  strict 
legal   title   appears   to   be   in   Burt? 

The  defense  of  outstanding  title  is  not  favored  in 
our  courts,  nor  generally  in  America.  .  To  defeat  an 
action  of  ejectment  at  law  even,  the  outstanding  title 
must  be  a  present,  subsisting,  operative  and  available 
title,  not  one  reverted,  barred  or  abandoned:  Peck  v. 
Carmichaely  9  Yer.,  325;  Dickinson  v.  Collins/ 1  Swan, 
516;  Self  v.  Haun,  manuscript  opinion,  Knoxville, 
187 — ;  Salter  v.  Williams,  10  Ga.,  186;  Jackson  v. 
Hudson,  3  Johns.,  375;  Foster  v.  Joice,  3  Wash.  C. 
C.   Rep.,   498. 

Such  a  defense  should  receive  still  less  favor  in 
equity  than  at  law;  and  where  it  appears  that  the 
probable  holder  of  the  legal  title  cannot,  for  lack  of 
competent   proof  or   other   sufficient   obstacle   recover  in 
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ejectment,  equity  will  be  slow  to  deny  relief  to  the 
equitable  owner. 

Accordingly  it  has  been  ruled  in  many  reported 
oases,  and  with  good  reason,  that  where  a  vendee  under 
an  unregistered  deed  has,  without  reconveying  title^ 
surrendered,  cancelled  or  destroyed  his  deed,  and  con- 
sented that  his  vendor  might  convey  the  title  to  an- 
other person,  and  the  same  has  therefore  been  done, 
such  second  vendee  will  thus  obtain  a  good  title, 
though  in  strictness  the  title  had  passed  out  of  the 
vendor  by  the  first  conveyance  and  had  never  returned 
to  him.  For  in  such  case,  the  deed  to  the  second 
vendee  being  registered,  the  title  would  prima  facie 
be  in  him;  and  this  title  the  vendor  would  be 
estopped  from  denying  by  the  deed  itself,  and  the 
first  vendee  by  his  act  <  in  surrendering  or  cancelling 
his  deed  that  the  vendor  might  convey  to  another: 
Commonwealth  v.  Dudley,  10  Mass.,  403;  Holbrook 
V.  Terrell,  9  Pick,  106;  Faulkd  v.  Burns,  2  N.  J. 
Eq.,  250;  Lawrence  v.  Stratton,  6  Cush.,  163;  et  vide 
Trull  V.  Skinner,  17  Pick,  213;  3  Washb.  R.  P,, 
B.    3,   ch.    4,   sec.    2. 

True,  there  is  lacking  in  this  case  the  surrender  or 
cancellation  of  the  first  deed  for  the  purpose  of  en- 
abling the  vendor  to  make  conveyance  to  another 
person.  But  in  lieu  thereof  is  a  written  statement 
by  the  first  vendee  that  he  had  deeded  or  given  the 
land  to  another;  and  to  that  person  the  vendor  there- 
fore makes  the  second  conveyance.  The  deeds  of  Foster 
to  Burt,  and  of  Burt  to  complainant,  if  they  ever 
were    executed   are   unrecorded  and    probably   lost.       If 
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they  never  were  executed,  then  the^  recital  thereof  in 
Foster^s  deed  to  complainant  is  incorrect;  and  the 
title  being  in  Foster  in  1873  was  conveyed  to  com- 
plainant. If  the  recitals  are  correct,  then  the  title 
was  already  in  complainant.  But  if  Foster  had 
made  deed  to  Burt,  but  he  had  not  made  one  to 
complainant,  what  is  then  the  effect?  Burt  has  given 
complainant  the  written  statement,  witnessed  and  ac- 
knowledged that  he  had  deeded  or  eiven  her  the  land ; 
«he  exhibits  that  to  Foster,  who  thereupon  makes  her 
the  second  deed.  The  loss  of  the  deeds  and  the 
written  statement  6f  Burt  for  the  benefit  of  com- 
plainant are  the  equivalent  of  a  surrender  or  cancel- 
lation of  Burt's  deed.  He  certainly  had  abandoned  his 
title  or  relinquished  it  in  complainant's  favor,  and  thus 
authorized  Foster  to  make  a  muniment  of  title  to 
complainant,  as  effectually  as  he  could  have  done  by 
surrender   of   his   deed    and   direct   request. 

Obviously  there  is  here  no  present,  subsisting,  operative 
and  availiable  title  in  Burt,  not  barred  or  abandoned, 
such  as  is  required  to  defeat  an  action  of  ejectment. 
Whatever  he  has  of  title,  legal  or  equitable,  he  is  equita- 
bly estopped  from  setting  up  against  Foster  or  complain- 
ant; and  she  is  entitled  to  recover  the  land  from  the 
defendants,  who  have  neither  title  nor  possessory  rights. 
Respondents  rely  in  their  answers  upon  the  plea  of 
innocent  purchasers,  and  ask  allowance  for  betterments, 
placed  upon  the  land  by  them  respectively.  Graham, 
from  whom  the  present  holders  purchased,  did  not  buy 
of  Massengale  until  1877,  four  years  after  complainant's 
deed   from   Foster   was    made   and   registered.      He   de- 
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poseB;  however,  to  his  own  good  faith  in  the  purchase, 
and  to  various  circumstances,  which  corroborate  his 
statement,  and  denies  any  knowledge  of  complainants 
title  until  about  the  time  suit  was  brought.  The  sub- 
purchasers bought  relying  upon  his  title,  and  none 
appear  to  have  had  knowledge  of  complainant's  title 
until  suit  was  brought;  but  all  bpught  and  made  their 
improvements  in  good  faith.  These  improvements  are 
worth  many  times  the  value  of  the  land.  Complainant 
ought  not  in  equity  to  have  the  benefit  of  these  ex- 
penditures  for  nought. 

Had  she  relied  upon  her  suit  at  law  and  recovered 
the  land  therein,  it  is  probable  respondents  could  only 
have  recovered  betterments,  equal  to  rents,  as  provided 
by   our   statute:       Code,   sees.    3259-61. 

But,  fearing  the  infirmity  of  her  title  at  law,  she 
has  appealed  to  equity  to  aid  her  in  recovering  the 
land.  Having  sought  and  obtained  equity,  she  must 
now  do  equity.  The  claim  of  respondents  for  better- 
ments is  not  defeated  by  the  fact  that  complainant  had 
a  registered  title.  Constructive  notice  by  registration 
of  adverse  title  does  not  destroy  this 'equity:  Malone 
on  Real  Property  Trials,  140  (note).  They  used 
ordinary  prudence  and  precaution  in  their  purchases;  and, 
having  improved  the  land  under  color  of  title,  they  are 
entitled  to  receive  something  for  all  betterments  placed 
on  the  land  before  they  had  actual  knowledge  of  com- 
plainant's title:  .2  Pomeroy's  Eq.  Jur.,  sec.  1241.  But 
to  what  extent?  Full  value?  Or  only  the  value  of 
rents  and  profits?  And  how  is  the  allowance  for  them 
to   be   measured,   declared   and  enforced  ? 
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Previous  to  Fisher  v.  EdivgioUj  12  Lea,  189.  it 
bad  been  the  practice,  and  was  by  the  bar  generally 
thought  to  be  the  rule,  to  limit  the  allowance  for  bet- 
terments to  the  sum  total  of  rents  and  profits.  The 
reasons  for  this,  and  the  danger  to  the  title-holder  from 
a  diflTerent  practice,  are  cogently  expressed  in  the 
opinion  of  Judge  Turney  in  that  case.  The  equity  of 
the  occupants,  however,  was  considered  by  a  majority 
of  the  court  to  be  so  strong  as  to  overcome  these 
objections,   and    the     full    value     of     their     betterments 

was   decreed    to   them    ret»ardless   of    the   limit   of  rents 

t 

and  profits.  Here  the  case  of  the  occupant  defendants 
is  equally  meritorious.  Lots  ranging  in  value  from 
forty  to  Wfo  hundred  dollars,  when  vacant,  and  of  no 
Appreciable  rental  value,  have,  by  these  improvements, 
been  increased  in  value  until  they  are  now  probably 
worth  from  four  hundred  to  three  thousand  dollars, 
and  perhaps  more.  All  of  *  these  improvements  have 
been  made  in  the  past  five  years,  and  without  knowl- 
edge of  complainant's  title;  some  of  the  most  valuable 
of  them   are   yet  incomplete,  their   progress  having   been  I 

-arrested  by  this  suit.  'The  builders  and  occupants  have 
as    yet    received    little   or    nothing   from    their    outlay. 

To  limit  their  allowance  for  betterments,  by  the  amount 

of   rents    and   profits,    is    practically   a    totsil    denial   of 

the   very  equity  of    their   claim,   i.    «.,  that   complainant 

shall  not  take  from   them,    without  compensation,  things 

of    value,  placed    by    them    in   good    faith    on    her   land, 

which  now,  because   they  are   fixtures,    necessarily  inure 

to   her   benefit. 

As   in   Fisher   v   Edington^    so   here   the   court   is   of 
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opinion  that  defendants  should  have  the  full  value  of 
their  betterments.  But  to  avoid  the  danger^  so  likely 
to  result  in  any  similar  case,  from  an  overestimate 
of  their  value,  and  a  possible  sacrifice  at  forced  sale, 
at  which  the  entire  proceeds  of  sale  might  prove  in- 
euificient  to  satisfy  the  value  of  betterments,  as  they 
may  have  been  estimated  and  decreed,  whereby  the 
title-holder  would  thus  be  bettered  out  of  her  entire 
estate,  the  report,  to  be  made  on  this  subject,  should 
include  a  statement  of  the  proportional  value  of  the  lot 
and  improvements  at  date  of  surrender  or  of  making 
the  report,  and  complainant  on  the  entering  of  the  decree 
fixing  these  values  should  be  allowed  to  elect  as  to 
each  lot  whether  she  will  pay  the  decreed  value  of 
the  betterments  and  taxes  less  rents  to  the  respondents 
severally,  and  thus  discharge  their  respective  liens,  or 
take  her  proportional  part,  according  to  the  relative 
value  of  each  lot  and  •  betterments  thereon,  of  the 
entire   proceeds   of    a   salfe   of    the   same. 

In  case  she  should  choose  the  latter  method,  then 
the  value  of  rents  less  taxes  paid  by  respondents  re- 
spectively, will  be  deducted  from  the  improvers  shares 
&nd    added     to    complainant's   share    of     the    proceeds. 

The  result  is,  that  the  decree  t)f  the  chancellor  is 
reversed,  and  the  report  of  Referees  set  aside.  The 
cause  will  be  remanded  for  an  account  of  rents,  bet- 
terments and  taxes,  and  for  further  proceedings  accord- 
ing to  this  opinion.  The  entire  costs  of  the  cause 
will  be  paid  one- half  by  complainant  and  one- half  by 
the  respondents. 
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R.  E.  &  A.  T.  Berry  v.  M.  M.  &  L.  Wagner. 

Graitt.  Entry-taker .  Deputy,  An  entry-taker  is  competent  to  make  an 
entry  for  his  deputy,  and  an  entry  made  by  the  deputy  in  his  own 
name,  but  under  the  direction  of  the  principal,  would  not  be  void, 
but  only  voidable  at  the  instance  of  another  enterer  before  grant, 
and  not  by  an  enterer  and  grantee  subsequent  to  the  grant. 


FROM    JOHKSOX. 


Appeal  from-  the  Chancery  Court  at  Taylorsville.  H, 
C.   Smith,  Ch. 

BuTi^ER  &  Donnelly  and  J.  P.  Smith  for  com- 
plainants. 

H.  H.  Ingersoll  and  C.  J.  St.  John  for  de- 
fendants. 

Cooper,  J.,   delivered   the   opinion  of  the   court. 

Bill  filed  July  9,  1883,  to  remove  a  cloud  from 
the  title  of  land.  The  chancellor  overruled  a  demurrer 
to  the  bill,  and  the  Referees  report  that  his  decree 
should   be   affirmed.       The   defendants   except. 

The  complainants  claim  the  whole  land,  4000  acres, 
under  a  grant  from  the  State  issued  to  them  April 
7,  1883,  founded  upon  an  entry  made  April  15,  1882. 
They  also  claim  the  "principal  part"  of  100  acres  of 
the  same  land  under  a  grant  from  the  State  of  May 
10,  1834,  based  upon  an  entry  made  October  22,  1830, 
and  mesne  conveyances  to  them.  The  defendants  de- 
rive   their    title    by   grant    from    the    State    issued   in 
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October,  1837,  to  A.  C.  Parks  and  M.  M.  Wagner, 
based  upon  an  entry  of  August  10,  1830,  in  their 
names.  On  November  12,  1858,  Parks  conveyed  his 
interest  in  the  land,  describing  it  as  an  undivided 
half,  to  M.  M.  Wagner  and  M.  F.  Wagner.  M.  F. 
Wagner  has  since  died  leaving  the  defendant,  L.  Wag- 
ner, as  his  only  heir.  The  land  in  controversy,  the 
bill  says,  except  a  very  small  portion  of  the  100  acre 
grant,  is  wild,  uncleared  mountain  laud,  ^'and  no  one 
has  ever  had  any  actual  possession  thereof  by  en- 
closure  or   otherwise.'^ 

Upon  the  foregoing  facts,  the  defendants  having  the 
oldest  entry  to  the  100  acres  mentioned,  and  the  oldest 
entry  and  grant  to  the  residue  of  the  4000  acres, 
would  have  the  better  title  under  our  law.  But  the 
bill  alleges  that  the  entry,  under  which  the  defendants 
claim,  was  made  by  A.  C.  Parks,  one  of  the  enterers 
and  grantees,  in  proper  person  and  in  his  own  hand- 
writing, M.  M.  Wagner,  his  co-enterer  and  co-grantee, 
not  being  ^present,  and  that  Parks  was  at  that  time 
the  deputy  entry-taker  of  the  county.  The  complain- 
ants insist  that  these  facts  rendered  the  entry,  and  the 
grant  issued  thereon,  void.  The  demurrer  to  the  bill 
is  put  upon  the  ground  that  the  complainants  cannot 
avail  themselves  of  the  supposed  fraud  perpetrated  by 
Parks  and  Wagner  in  obtaining  their  grant,  the  State 
alone   having   the   right   to   complain. 

The  act  of  North  Carolina  of  1777,  chapter  1, 
which  has  been  held  to  be  in  force  in  this  State,  pro- 
vides by  its  16th  section  that  if  any  entry-taker  desires 
to   make    an    entry   of    land    in    his    own   name,   such 
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entry  shall  be  made  in  its  proper  place  before  a  justice 
of  the  peace  of  the  county,  who  shall  return  the  entry 
to  the  county  court  at  their  next  sitting,  and  the 
court  shall  insert  the  entry.  The  section  adds:  ''And 
every  entry  made  by  or  for  such  entry- t^ker  in  any 
-other  manner  than  is  herein  directed  shall  be.  illegal 
and  void,  and  any  other  person  may  enter,  survey  and 
obtain  a  grant  for  the  same."  In  Egnew  v.  CbcArane, 
2  Head,  320,  it  was  held  that  this  section  of  the 
statute  was  probably  in  force  in  this  State,  but,  if  it 
was  not,  that  an  entry  made  by  the  entry-taker  in 
his  own  name  was  against  public  policy  and  illegal ; 
tind  therefore  that  an  older  enterer  of  the  same  land 
had  the  better  right,  and  could  in  equity  divest  out 
of  the  entry-takers  the  legal  title  acquired  by  a  grant 
issued  to  him  on  his  own  entry,  and  have  the  same 
vested  in  himself.  The  effect  of  such  an  entry  upon 
the  grant  issued  thereon,  and  whether  a  younger  en- 
terer could  impeach  the  grant,  were  questions  not 
passed   upon   but   expressly   reserved. 

In  Rainey  v.  Aydelotte,  4  Heis.,  122,  it  was  held 
that  entries  of  land  made  by  an  entry-taker  in  his 
books  in  his  own  name  were  so  far  void,  under  the 
act  of  1777,  as  to  subsequent  enterers,  that  the  latter 
would  be  entitled  to  a  mandamus  to  a  succeeding  entry- 
taker  to  compel  him  to  insert  the  subsequent  entries, 
notwithstanding  the  previous  entries.  No  grants  had 
issued  on  the  earlier  entries,  and  no  question  was 
therefore  made  or  determined  in  relation  to  the  validity 
or  invalidity  of  such  grants  as  against  a  subsequent 
enterer. 

38— VOL.  13. 
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The  case  of  Sampson  v.  GroMowayy  5  Heis.,  276^ 
holds  that  an  entry- taker^  who  has  made  entries  in 
his  office  in  his  own  name  and  obtained  grants  thereon^ 
cannot  come  into  equity  by  a  bill  quia  timet  t6  enjoin 
other  pert^ops  from  appropriating  the  lands  by  grant, 
but  will  be  repelled  from  the  court  because  of  bis 
illegal  conduct,  and  left  to  his  remedy  at  law,  if  he 
have  any.  In  this  case  it  appeared  that  complainant's 
son  was  a  deputy  entry-taker  under  his  father  and 
his  father^s  successor,  and,  while  a  deputy,  made  en- 
tries in  his  own  name  which  were  transferred  to  his 
father.  The  court  did  not  decide  whether  the  entries 
of  the  deputy  would  fall  within  the  statute,  or  be 
against  public  policy,  nor  what  would  be  the  eflFect  of 
grants   issued   thereon   as   against  subsequent  enterers.     ' 

These  cases  do  settle  that  the  entry  of  the  land 
by  the  entry- taker  himself  in  his  own  name  will  not 
prevent  third  persons  from  acquiring  a  better  right  to 
the  land  by  subsequent  entry  before  grant.  They  do 
not  determine  whether  a  grant  to  the  entry-taker  on 
his  own  entry  is  to  be  regarded  as  void  and  open  to 
a  collateral  attack,  or  only'  voidable  at  the  suit  of 
the  party  aggrieved,  nor  whether  one  holding  under  a 
younger  entry  and  grant  can  be  a  party  aggrieved, 
entitled  to  call  in  question  the  prior  grant  of  the  land 
to  the  entity- taker.  These  are  the  points  in  effect 
raised  by  demurrer  in  the  present  case,  although'  not 
in  so  many  words.  For  the  State  alone  has  the  right 
to  complain  unless  the  grant  is  void,  or  voidable  at 
the   instance  of  a  subsequent  enterer  and   grantee. 

The  general  rule  is  that   a  grant,   being  a  matter  of 
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record,  cannot  be  impeached  and  declared  void  in  a  col- 
lateral proceeding  not  between  the  parties  thereto,  except 
by  some  evidence  of  like  grade  and  dignity,  or  by  facts 
apparent  on  the  face  of  the  grant.  And  therefore  in 
ejectment  between  adverse  claimants  of  land,  evidence 
is  not  admissible  to  show  that  the  grant  upon  which 
the  interest  of  one  of  the  parties  depends  was  ob- 
tained by  fraud:  Smith  v.  Wintery  1  Tenn.,  230; 
Ourle  V.  Barrel,  2  Sneed,  62.  And  in  the  last  of 
these  cases  the  court  said:  *^A  person  clai^ning  title 
in  virtue,  of  a  subsequent  entry  and  grant,  with  notice 
of  a  prior  grant  which  remains  in  force,  has  no  such 
interest  as  will  entitle  him  to  litigate  the  right  of  the 
former   grantee." 

Entries  and  grants  are  void,  and  may  be  resisted 
on  a  trial  in  ejectment,  wherever  there  is  a  want  of 
property  in  the  grantor,  or  want  of  power  in  the 
officers  appointed  by  the  government  to  receive  the 
entries  or  issue  the  grants:  Polk  v.  Windel,  2  Tenn., 
433.  It  was  so  held  where  the  entry  and  grant 
were  of  lands  reserved  for  the  Indians  before  these 
lands  were  opened  for  entry:  McLemore  v.  Wright, 
2  Yer.  326.  And  where  they  were  of  lands  in  one 
district  by  an  entry-taker  only  authorized  to  enter 
lands  in  another  district:  Orutchfield  v.  Hammock,  4 
Hum.,  203.  And  where  they  were  of  lands  entered 
in  an  office  which  is  vacant  or  closed  by  law: 
Roach  V.  Boyd,  1  Sneed,  135;  Woodfolk  v.  Nail,  2 
Sneed,   674. 

The  grant  under  which  the  defendants  claim  is 
not   void-  for  anything  appearing    on   its   face.     It   can 
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only  be  avoided  by.  extrinsic  proof.  If  that  proof 
merely  undertakes  to  show  fraud  upon  the  part  of 
the  grantee  against  the  State,  the  authorities  [are  uni- 
form that  the  Slate  alone  can  complain.  A  prior  enteren 
as  in  Egnew  v.  Oochrane,  might  divest  thellegal'title  of 
the  grantee,  without  avoiding  the  grant.  But  an 
enterer    and    grantee    subsequent    to    the  grant    "would 

have  no  such  interest  as  will  entitle  him"!  to  litigate  the 
right  of  the  former  grantee."  Does'^the  ;,extrinsic 
proof  tendered  by  the  averments  of  the  bill  bring  the 
case  within  any  of  the  exceptions  which  authorize  the 
going  behind  the  grant?  These  exceptions,  as  ({we  have 
seen,  are  when  there  is  a  want  of  property  pn  the 
grantor,  or  want  of  power  in  the  officers  appointed 
by  the  government  to  receive  the  entry  or  issue  the 
grant.  There  is  no  want  of  property  on  j^the  part  of 
the  grantor,  for  the  State  had  an  undoubted  "title  to 
the  land  granted.  There  was  no  want  of  power  in 
the  officers  to  receive  the  entry  of  property  ]  [made, 
or  issue  the  grant,  for  the  entry-taker  was  authorized 
to  receive  entries  of  the  land,  and  the  Governor  was 
authorized  to  issue  grants  therefor.  The  entry  was 
allowed  by  law,  that  is,  the  entry-taker  |^might  make 
an  entry  in  his  office  in  a  prescribed  mode,  and  was 
at  most  irregularly  and  illegally  made.  By  reason 
of  that  irregularity  and  illegality  the  land  was  still 
open  to  entry  by  others  until  the  State  condoned  the 
fraud  by  issuing  the  grant.  The  act  of  1777,  it  will 
be  remembered,  expressly  empowers  the  entry-taker  to 
«nter  lands  in  his  office  provided  he  pursues  the  mode 
prescribed.       The  Irregularity    was  rather  of   form   than 
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substance.  If  the  State  issued  a  grant  before  any  third 
pernon  had  acquired  an  entry,  the  State  alone  could 
complain.  But  why  should  the  State  complain  merely 
because  there  was  an  erroneous  mode  of  entry,  every 
other  requisite  of  the  law  having  been  complied  with? 
Influenced  no  doubt  by  these  considerations,  the  Su- 
preme Court  ol  North  Carolina,  construing  this  very 
act  of  1777,  decided  that  the  grant  issued  to  an 
entry- taker  upon  his  own  entry  is  not  void,  but  only 
voidable:       TyrreU  v.   Mooneye   1    Murph.,   401. 

This  court  has  reached  the  same  conclusion  in  con- 
struing an  analogous  statute.  The  act  of  1819,  chap- 
ter 1,  section  29,  declares  that  a  survey  which  in- 
cludes more  than  one-tenth  more  land  than  called  for 
by  the  entry  is  a  fraud  •  upon  the  State,  and  the  sur- 
veyor who  makes  such  a  survey  is  pronounced  guilty 
of  a  misdemeanor,  and  indictable  therefor.  The  act 
further  declares  that  the  surplus  land  in  such  survey, 
over  and  above  one-tenth  more  than  called  for  by 
the  entry,  shall  be  deemed  vacant  land  and  subject 
to  entry.  That  act,  like  the  one  before  us,  is  silent 
as  to  the  effect  of  the  error  condemned  when  it  has 
passed  into  a  grant.  This  court  held  that  prior  to 
the  issuance  of  the  grant  any  third  person  might,  by 
entering  the  excess  of  land,  obtain  a  valid  title  there- 
for; but  that  after  the  land  had  been  granted,  no 
third  person  having  intervened,  the  State  alone  could 
complain:  Webb  v.  Haley,  7  Baxt.,  600.  The  prin- 
ciple which  underlies  the  decision  is  the  same  already 
quoted  from  Curie  v.  Bdrrell:  "A  person  claiming 
title   in   virtue   of    a   subsequent   entry   and   grant,  with 


698  KNOXVILLE: 


JBerry  v.  Wagner. 


notice  of  a  prior  grant  which  remaine  in  force,  has 
no  such  interest  as  will  entitle  him  to  litigate  the 
right   of   the   former  grantee/' 

If  there  be  any  doubt  of  the  correctness  of  the 
foregoing  conclusion  in  reference  to  a  grant  issued  to 
an  entry-taker  upon  an  entry  made  by  him  in  his  own 
name,  there  can  be  none  as  to  its  correctness  in 
relation  to  a  grant  to  a  deputy  entry-taker  upon  an 
entry  made  by  him  in  his  own  name.  .  For  the  doubt 
would  grow  out  of  the  language  of  the  act  of  1777, 
and  this  act  is  in  terms  limited  to  the  entry-taker. 
It  -  provides  a  mode  by  which  the  entry- taker  may 
make  entries  of  land,  like  other  citizens,  without  act- 
ing in  his  own  case.  In  like  manner,  the  statute 
which  provides  for  the  probate  of  deeds  made  by  or 
to  the  clerk  of  the  county  court  is  in  terms  limited 
to  the  clerk:  Rev.  Code,  section  2069.  And  there 
is  manifestly  no  reason  in  either  case  why  the  statute 
should  extend  to  deputies,  for  the  principal  officers 
might  always  act  where  the  deputy  was  interested  as 
an  individual.  If  the  deputy  entry-taker  desired  to 
make  an  entry,  the  entry- taker  would  be  competent 
to  insert  it  in  his  books.  And  the  presumption  of 
law  would  be  that  he  had  made  the  entry  even  if 
written  by  the  deputy:  Arnent  v.  Bi-ennaiiy  1  Tenn. 
Ch.,  431.  An  entry  by  the  deputy  himself  in  his 
own  name,  not  under  the  direclion  of  the  principal, 
would  not  fall  within  the  act  of  1777,  but  would 
merely  be  open  to  the  objection  of  beinji;  against 
public  policy.  The  entry  '  would  not  be  void,  but 
voidable    at  the   instance   of    any   party   aggrieved,   and 
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the  grant  issued  thereon  could  only  be  impeaohed  bj 
the  State^  or,  as  in  JEgnew  v.  Chchrane,  by  a  prior 
enterer,  or  by  a  party  acquiring  a  superior  equitable  or 
legal   title. 

Upon  these  principles  it  is  clear  that  the  com- 
plainants have  no  right  under  their  entry  and  grant  of 
1882,  1883,  to  impeach  the  grant  under  which  the  de- 
fendants claim,  and  to  that  extent  the  demurrer  is  well 
taken.  It  is  otherwise,  however,  in  so  far  as  the 
^  complainants  claim  under  the  small  grant.  Both  the 
entry  in  which  that  grant  is  founded,  and  the  grant 
itself  ante*  date  the  grant  of  the  defendants.  In  an 
action  of  ejectment  between  the  parties,  or  other  ac- 
tion turning  upon  title,  the  defendauts  could  only 
succeed  on  the  strength  of  their  prior  entry.  But 
that  entry  would  be  open  to  the  objection,  upon  the 
facts  of  the  bill,  that  it  was  made  in  violation  of 
public  policy,  and  the  land  would  remain  open  to 
entry  and  grant  until  the  State  had  issued  its  grant 
founded  on  the  first  entry.  The  grant  would  not 
override  the  intervening  rights.  The  complainants, 
however,  could  only  claim  against  the  entry  to  the 
extent  of  the  individual  half  interest  of  Parks,  for 
eatry  would  be  good  as  to  Wagner,  a  third  person, 
for   whom   the   deputy  might  act. 

Strictly  the  demurrer  being  bad  in  part  should  be 
altogether  overruled.  But  we  have  made  an  exception 
where  the  decision  would  greatly  narrow  the  litigation, 
and  is  manifestly  for  the  interest  of  the  parties: 
Hiddle  V.   Motley,   1    Lea,   468. 

The    decree    below    will   be    reversed,  the   Referees' 
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report  set  aside^  and  a  decree  entered  here  in  accord- 
ance with  this  opinion.  The  complainants  will  pay 
the  costs  of  this  court.  The  residue  of  the  costs 
will  abide  the  event  of  the  litigation.  Cause  Be- 
iianded. 


N.  R.  Parmelee  v.  Tennessee  &  Sequatchie  Val- 
ley Railroad  Company. 

1.  Chancery  Pleadings  and  Practice.    Flea  of  farmer  suit.    The 

proper  proof  to  support  a  plea  of  a  former  suit  pending  is  a  cer- 
tified copy  of  the  record. 

2.  Same.   Mechanic's  lien.  To  a  hill  filed  to  enforce  an  alleged  mechanic's 

lien  for  work  done,  a  plea  ^f  a  former  suit  pending  is  inpufiicient 
which  emhodiep  in  it  a  copy  of  the  former  hill  showing  that  it  was 
only  for  the  collection  of  the  deht. 

3.  Same.  Same,  A  plea  may  be  good  as  to  part  of  a  bill  although  pleaded 

to  the  whole  bill,  but  if  the  part  cannot  be  separated,  the  plea  should 
be  overruled  altogether,  in  which  case  the  defendant  is  entitled  to 
answer. 

4.  Same.    Same.    A  plea  of  a  former  suit  pending  may  be  filed  after  a 

continuance  of  the  cause  with  leave  to  the  defendant  to  make  defense 
to  the  bill  and  the  attachment  sued  out  thereon. 

5.  Same.    Same.    An  objection  to  a  plea  of  a  former  suit  pending,  that 

it  was  not  filed  in  time,  cannot  be  made  in  this  court  if  not  first 
made  in  the  court  below. 


FROM   CUMBERLAND. 


Appeal  from  the  Chancery  Court  at  Crossville.      W. 
M.   Bradford,  Ch. 

Snodorass  &  Clark  for  complaiiiatit. 
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John  R.  Neal  and  Wheeler  &  Mabshall  for 
defendants. 

Cooper,  J.,  delivered   the   opinion   of  the   court. 

Bill  to  enforce  an  alleged  mechanic's  lien  on  the^ 
defendant  railroad  for  the  erection  of  trestle  work. . 
The  defendant  put  in  a  plea  of  former  suit  pending, 
the  sufficiency  of  which  was  sustained,  and,  upon  issue 
joined,  its  truth  found  by  the  chancellor.  From  the 
consequent  decree  dismissing  his  bill  the  complainant 
appealed.  The  Referees  report  that  the  issue  of  fact 
on  the  plea  should  have  been  found  for  the  com- 
plainant, and  that  he  is  therefore  entitled  to  a  decree^ 
The   defendant   excepts. 

The  proof  in  support  of  the  plea  of  a  former  suit 
pending  is  a  certified  copy  of  the  record,  and  as  there 
is  no  such  copy  in.  the  transcript  we  concur  with  the 
Referees  in  the  conclusion  that  the  issue  of  fact  should 
have  been  found  against  the  truth  of  the  plea.  But 
we  differ  with  the  chanceHor  and  Referees  in  thinking 
the  plea  to  be  sufficient.  The  present  bill  is  filed  to 
enforce  an  alleged  mechanic's  lien  for  work  done. 
The  former  bill,  which  is  made  an  exhibit  to  the 
plea,  and  therefore  embodied  in  it,  was  only  to  collect 
the  debt  for  the  work  done.  The  two  suits  were 
consequently,  as  shown  on  the  face  of  the  plea,  not 
for  the  same  object  and  purpose.  The  plea  was 
sufficient  to'  so  much  of  the  bill  as  sought  merely  the 
recovery  of  the  complainants  debt,  but  not  to  that  part 
of  the  bill  seeking  the  enforcement  of  a  mechanic's  lien 
for   the   security   of  the   debt.       At   most  it   could  only 
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be   allowed  to   stand  as  a  defense   to   the   one   part,  and 
overruled   as   to   the   other.       A   plea,   unlike   a  general 
demurrer,  may  be  good   as  to   a  part  of  a  bill,  although 
pleaded  to  the   whole  bill:      Searighi  v,  Payne,  1  Tenn. 
Ch.,   186;    Sto.   Eq.   PL,   sec.  692.       But  it   would    be 
difficult   to   separate   the   demand   from    the  alleged    lien- 
If    two    bills    be    found    in    the    same    court     for     the 
same    purpose,   the   rule   is    to   allow   that   bill   to   pro- 
ceed   which    embraces    the    most    matter   of   litigation : 
Croft  V.    WorUey,    1    Ch.    Cas.,   241;    Rigby   v.   Strang- 
waysy   2   Phill.,  175.      The   same  rule  should  be  applied 
where   the   two   bills  have  been  filed   in  different  courts 
of  the  same  government,  having  concurrent  jurisdiction: 
Moore  v.  Holt,   3   Tenn.    Cii.,    141;    SchueUe  v.  Reimanf 
86   N.   Y.,  273.      The   present   bill  embracing  an  addi- 
tional  matter    of   litigation,   the   proper    course   was    to 
have   overruled   the   plea   altogethcB,   either   party   being 
at   liberty   to  bring   the   result   of  the   former  litigation, 
if   first    tried,  before    the   court    by   supplemental    bill, 
and    the    complainant   being    subject   to    the   control   of 
the   court  in  the   matter  of   costs  for  unnecessary   litiga-* 
tion:    Moore  v.  Holt,   3  Tenn.  Ch.,  141.      Where  a  plea 
is   held    to    be    insufficient   and  overruled,    the  defendant 
is  of    right   entitled    to   answer:       Code,   sec.   4396. 

The  defendant's  counsel  suggests  that  there  b^ing 
no  mechanic's  lien  for  the  trestle  work  erected  for  the 
track  of  a  railway,  the  present  suit  is  substantially  lor 
the  debt  alone,  and  the  plea  therefore  good.  But  the 
complainant  has  a  right  to  have  that  question  tried 
upon  a  proper  issue,  and  no  such  issue  is  made  in  this 
case   by   motion   to   dismiss,  demurrer,   plea   or  answer. 
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It  is  said  in  the  Referees'  report  that  the  plea, 
being  in  the  nature  of  a  plea  in  abatement,  came  too 
late  after  the  continuance  shown  by  the  record.  If 
80,  there  was  no  issue  to  try,  and  the  case  must  be 
remanded  for  defense  on  the  merits.  The  plea,  how- 
ever, although  for  some  purposes  treated  as  a  plea  in 
abatement,  seems  in  other  respects  to  be  treated  as  a 
plea  in  bar:  Green  v.  Neal,  2  Heis.,  217,  219.  Be 
this  as  it  may,  no  objection  was  made  in  the  court 
below  to  the  plea  that  it  was  not  filed  in  time.  And 
we  think  no  objection  could  properly  have  been  made. 
The  subpoena  to  answer  was  executed  on  the  defend- 
ant  just  five  days  before  the  commencement  of  the 
term  of  court  to  which  it  was  returnable.  On  the 
day  after  the  opening  of  the  court,  an  entry  of  the 
record  appears  showing  that  the  parties  appeared,  and 
upon  application  of  the  defendant  by  attorney,  "the 
defendant  has  until  the  next  term  of  this  court  to 
make  defense  to  said  bill  of  complaint,  and  the 
attachment  in  this  cause.''  The  continuance  was  not 
general,  nor  equivalent  to  a  continuance  to  plead  and 
try  at  law,  but  with  the  express  reservation  of  the 
right  to  make  defense,  plainly  meaning  any  defense  to 
bill   or   attachment. 

The  report  of  the  Referees  will  be  set  aside,  the 
chancellor's  decrees  reversed,  the  plea  declared  insuffi- 
cient, and  the  cause  remanded  for  further  proceedings, 
the  defendant  being  declared  entitled  to  file  an  an- 
swer. The  defendant  will  pay  the  costs  of  this  court. 
The  costs  of  the  court  below  to  be  subject  to  the 
orders   of  the   chancellor. 
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Emiline  Johnson  v.  Thomas  Tomlinson  et  al. 

Chancery  Practice.  Decreet  upon  order  pro  eonfesso.  A  decree  settliag 
the  rights  of  the  parties,  founded  upon  an  order  pro  confeafio  after  per- 
sonal service  upon  a  party  fsui  juris,  is  a  final  decree,  and  cannot  be 
set  aside  at  a  subsequent  term,  except  upon  proper  proceedings  in- 
stituted for  that  purpose.  Code  construed,  sections  3476,  8824, 8829,. 
4369,  4371,  4375,  4377,  4379. 


FROM    HAWKINS. 


Appeal  from  the  Chancery  Court  at  Rogersville.  H^ 
C.  Smith,  CK. 

F.  M.  FuLKERSON  for  complainant. 
Shields  &  Shields  for  defendants. 
Freeman,  J.,  delivered   the   opinion  of  the   court. 

This  bill  is  filed  to  enjoin  a  judgment  rendered 
by  a  justice  of  the  peace  in  lavor  of  Tomlinson  on 
December   31,    1870,   for  $157.08. 

Complainant  charges  that  she  sued  Tomlinsjn  on 
an  award  rendered  by  certain  arbitrators;  that  the 
case  was  continued  by  her  to  a  day  fixed,  but  on 
that  day,  "from  sickness  and  other  causes,"  she 
failed  to  attend  with  her  proof,  and  the  justice  en- 
tered a  judgment  against  her  claim,  and  giving  judgment 
in  favor  of  Tomlinson,  on  a  set-off  for  the  sum  stated. 
She  charges  that  she  is  not  aware  of  any  debt  due 
by  her  to  said  Tomlinson,  therefore  she  says,  the 
judgment   is   unjust. 
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It  is  then  claimed  the  judgment  in  void,  because 
nothing  having  been  found  for  plaintiff,  no  judgment 
as  the  law  then  stood  could  have  been  properly  ren- 
dered against  her  or  the  claim  of  set-off,  under  the 
case  of  Brazdton  v.  Ncwhville  &  Chattanooga  Railroad 
Gompany,  3  Head,  570.  On  these  charges  she  asks  an 
injunction,   and   prays  the  judgment  be  declared  void. 

The  bill  was  filed  September  22,  1875,  and  pro- 
cess regularly  executed  on  the  defendant  a  few  days 
afterwards.  He  failed  to  answer,  and  at  May  term, 
1875,  of  the  chancery  court,  the  bill  was  taken  lor 
oonfessed,  reciting  the  necessary  facts  to  authorize  it, 
and  then  a  regular  and  final  decree  enteV-ed,  based  on 
the  admission  of  the  charges  of  the  bill,  reciting  them, 
and  the  judgment  perpetually  enjoined,  taxing  defendant 
with  the  costs,   and   awarding   an    execution. 

At  November  term,  the  second  day  of  the  month, 
there  appears  the  following  order  of  the  court:  "In 
this  cause,  for  satisfactory  reasons  appearing  to  the 
court,  the  court  is  pleased  to  order  and  decree  that 
the  judgment  and  decree  pro  catifesso  heretofore  entered 
against  the  defendant  be  vacated  and  set  aside,  and 
that  defendant  have  three  months  in  which  to  make 
defense."  An  answer  was  filed  by  the  defendant,  proof 
taken,  and  a  decree  against  him,  from  which  he  ap- 
pealed  at   October   term,    1883. 

The  Referees  report  that  this  decree  was  final  and 
complete,  and  being  unappealed  from  was  conclusive, 
the  litigation  ended  and  no  case  in  court  at  the  time 
the  chancellor  set  it  aside,  consequently  his  action  was 
void   and   of  no   effect. 
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We  can  see  no  answer  to  this  unless  we  hold  that 
a  decree  in  a  case  like  this,  where  the  defendant  is  aui 
juris,  and  not  within  any  of  the  exceptions  provided 
for  by  our  law,  when  taken  on  an  order  pro  confeasOf 
regularly  entered,  is  not  final,  but  may  be  opened  on 
satisfactory  reasons  to  the  chancellor,  reversed  and  set 
aside,    as   if  it   had    not   been    made. 

By  Code,  section  4369,  a  bill  may  be  taken  for 
confessed,  first,  when  being  duly  served  with  process 
as  already  provided,  the  defendant  fails  to  answer  or 
demur  by  the  time  fixed  by  law.  Second,  when  an 
order  for  his  appearance  has  been  duly  made  and  pub- 
lished as  prescribed,  etc.  By  section  4370,  in  these 
two  cases,  the  cause  may  be  set  for  hearing  at  the 
return  term  of  the  process,  etc.  The  decree  in  this 
case  shows  this  was  done,  and  the  case  finally  dis- 
posed   of. 

This  certainly  ended  the  case.  The  decree  setting 
aside  the  former  one  does  not  purport  to  have  been 
on  writ  of  error  coram  nobis ,  or  any  regular  pro- 
ceeding instituted  for  such  purpose,  nor  because  of 
agreement  of  counsel,  but  only  because  the  chancellor^ 
for  satisfactory  reasons,  saw  proper  to  treat  the  caae 
as  still  subject  to  his  control,  and  open  for  his  action. 
If  such  action  may  be  taken  at  the  next  succeeding 
term,  it  may  be  taken  any  number  of  years  after,  as 
there  is  no  limitation  in  case  of  service  of  process, 
as  there  is  in  other  cases  specially  provided  for  by 
other  sections  of  the  Code  in  this  connection:  Sec- 
tions  3476,   4377,   4378,   4379. 

If  the  decree   had    been    merely   interlocutory   as   in 
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the  case  of  Morris  v.  RiehardBon,  11  Hum.^  391,  it 
Gould  have  been  reached  by  an  appeal  from  the  final 
decree,  but  .in  this  case  it  was  final  and  complete. 
In  the  case  of  PlanJters?  Bank  v.  FowikeSy  4  Sneed,  it 
was  held  that  while  the  court  had  full  power  to  ex- 
ecute its  decrees,  and  grant  a  writ  of  possession  to 
effectuate  a  sale  made,  yet  if  the  court  had  finally 
disposed  of  the  case  without  such  writ  granted,  the 
court  had  lost  all  control  over  the  case  and  the  party 
would  be  compelled  to  resort  to  a  court  of  law  to 
obtiin  possession  of  land  purchased :  See  also  Van- 
bibber   V.   SawyerSj    10   Hum.,   81. 

But  section  5718,  new  Code  by  Milliken  &  Ver- 
trees,  4375  old,  seems  conclusive  of  this  question  in 
connection  with  sections  4370  and  4371,  old  Code,  sec- 
tions 5113,  5114,  new  Code.  These  sections  provide 
in  a  case  like  the  present,  the  cause  may  be  set  for 
hearing  at  the  return  tei^ra  of  the  process;  and  that 
when  the  order  pro  confesso  is  lawfully  had,  the  alle- 
gations in  the  bill  are  taken  as  admitted,  except  in 
the  case  of  infant  defendants,  persons  of  unsound  mind, 
etc.  These  provisions  can  only  mean  that  when  the 
process  has  been  served  and  the  defendant  fails  to 
answer,  then  on  order  pro  oonfeaso  taken,  there  may  be 
at  the  option  of  complainant  a  regular  and  legal  trial  of 
the  cause  or  bill,  and  such  order,  the  allegations  of  the 
bill  thus  confessed,  to  be  taken  at  the  time,  and  so 
admitted  to  be  by  the  defendant.  This  is  to  be  the 
evidence  on  that  trial  thus  provided  for.  Before  this 
trial  and  a  final  decree  had  on  it,  a  provision  is  made, 
however,    for    defendant,   setting    aside    the    order    pro 
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■confeaao  alone.  The  section  readfi:  "A  defendant  who 
has  been  served  with  process — ^as  in  this  case — may, 
at  any  time  before  final  decree^  an  good  cause  shown, 
obtain  from  the  chancellor  or  cl,erk  and  master^  an 
order  setting  aside  the  decree  pro  c<mfe8S0y  upon  filing 
a   full    and   sufficient   answer   and   payment   of  costs.'' 

This  section  gives  the  right^  on  good  cause  shown, 
for  the  chancellor  or  the  master  to  set  aside  the  de- 
oree  pro  confesso,  but  it  is  evident  this  refers  simply 
to  what  we  mean  by  the  order  pro  confesso  and  not 
a  decree,  after  the  cause  has  been  set  ior  hearing  and 
heard,  and  a  final  decree  entered  on  that  hearing. 
This  is  seen  from  the  fact  that  the  decree  here  spoken 
of  is  one  the  master  may  make  as  well  as  the  chan- 
cellor, and  this  can  only  be  the  simple  order  pro  con- 
fesao.  But  the  other  provision,  that  this  can  only 
be  done  at  any  time  before  final  decree  puts  it  be- 
yond question.  If  a  final  decree  has  been  entered 
and  court  adjourned,  after  regular  hearing  as  provided, 
then  the  case  has  passed  beyond  the  control  of  the 
master  or  chancellor.  This  must  be  so,  or  else  we 
must  interpolate  on  the  statute  words  that  would  make 
it  contradictory  of  itself,  and  make  it  read  *'at  any 
time  before  final  decree,  and  also  at  any  time  after 
such  decree  on  good  cause  shown."  This  would  be 
contradictory,  because  the  settled  rule  of  construction 
is  that  an  affirmative  provision  implies  the  negative, 
and  forbids  its  opposite  to  be  done,  and  so  the  affirma- 
tive, that  "it  shall  be  done  at  any  time  before 
final  decree,"  necessarily  implies  that  after  that  it- 
cannot  be  done.       And    so    the    statute    would   in   the 
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first   clause  forbid,   aud    the    next    permit.       The   com- 
pilers  of    the    Code    have    never    in   the   same   section, 
been   in  the  habit  of  using  such  language,  and  no  prin- 
ciple  demands    such    an   interpolation    by   construction. 
Why     should    not    this    be    so?       What    essential    ele- 
ment  of  difference   is   there   in -such   a  decree,  and   any 
other   final   decree   in    which   a   case    has    been   disposed 
of  on   admission  of  the   defendant;,   in   view  of  the  sec- 
tion   of  the   Code    quoted    making    the    order  pro  con^ 
/e880   equivalent  to   an   admission   of    the    allegations   of 
the   bill.       If  the   purty   had   answered  and  so  admitted 
them,    there    could    be    no    question   that  a   decree   on 
bill   and    answer   would   be   beyond   the   control    of    the 
court   after   adjournment   at  the  term.       The  statute  has 
made     the    order    pro    conj€89o    equivalent   to   this,   and 
authorized   the   case   to   be   set  •  for  trial   on    this   as  the 
sole   necessary   evidence    in    favor   of    complainant,   and 
as   admission  by  law  of  the  facts  charged,  so  that  there 
is   not   only   a  decree   by  default,  which  takes  the  place 
of  an   answer   confirming   their   truth,   but   then   a   trial 
without    an    answer,   and    a   final   decree  on   that   trials 
the   defendant   cannot   complain.       The    court  has  juris- 
diction  of  the   subject-matter,  and  by  service  of  process 
on   him   of    his    person.       If    be    fail    to    answer   it   is 
his   own    fault    and    negligence.       If    sick-  his    counsel 
could   always   get   time   to   answer.       If  he  fails  to  em- 
ploy counsel  he  is  negligent.       If  without  any  fault  on 
his   part,    then   a  writ  of  error  coram  nobis  is  a  remedy 
provided     by    section     3829,     new     Code,     when    "the 
party   is   prevented    by   disability   from   showing   or  cor- 
recting  the  error,   or  in   which   he   was  prevented  from 
39— VOL.  13. 
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making  defense  by  surprise,  accident,  mistake  or  fraud 
without   fault   on  liis   part." 

So  we  have  by  the  Code  an  affirmative  provision 
that  impliedly  forbids  setting  aside  a  final  decree  by 
the  court,  and  an  express  statutory  remedy  given, 
limited  to  a  year  by  •  section  3824  new  Code,  and 
certainly  these  two  provisions  must  be  conclusive  against 
the   power   exercised    by   the   court   in   this   case. 

This  limitation  would  be  rendered  inoperative  en- 
tirely, if  for  the  same  or  like  causes  the  court  could, 
on  mere  motion,  or  at  any  rate,  without  pursuing  the 
remedy  provided  set  aside  its  final  decrees.  There  is 
no  limitation  as  to  time  prescribed  by  any  statute, 
and  so  it  could  be  done,  as  we  have  said,  at  any 
time,  this  court  having  no  power  to  enact  a  limitation 
when   the   Legislature   has   prescribed   none. 

The  eame  conclusion  was  reached  two  years  since 
at  Nashville  in  an  opinion  by  Judge  McFarland,  a 
rehearing  was  granted  in  that  case,  and  the  case  de- 
cided on  a  different  question,  but  that  opinion  on  this 
-question  was  not  changed,  but  approved  by  a  majority 
of  the  court  refusing  to  allow  the  case  to  be  decided 
on   a   contrary   view,   by   Jones,   Special   Judge. 

While  it  might  be  the  court  went  beyond  sound 
principle,  perhaps,  in  the  4th  Sneed  case,  at  any  rate 
to  the  verge  of  the  law,  as  the  writ  of  possession 
asked  was  but  in  the  nature  of  an  execution,  and  the 
court  might  well  have  said  the  case  was  still  under  its 
oontrol  for  that  purpose,  that  is,  effectuating  its  decree 
by  any  process  appropriate  to  that  end;  yet  that  view 
would   not  sustain    the    action    here,   where    instead   of 
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€xecuting^  the  decree  is  aDnnlled  and  set  aside.  This 
is  the  duty  of  a  revising  court,  or  the  same  court 
tinder  a  revisory  proceeding,  as  writ  of  error  coram 
wHm  as  provided  by  statute,  and  within  the  time  pre- 
scribed. , 

The    result    is    the    report    of    the   Referees  is   ap- 
proved^  with   costs  of  this  and   court   b^low. 


Mayor  and  Aldermen  op  Chattanooga  «.  John 

Geiler. 

1.  GospoBATiONS,  Municipal.    The  power  of  ascertaining  and  estab- 

liflhing  grades  of  streets  may,  by  ordinance  or  vote,  be  vested  in  the 
officers  or  agents  of  a  municipal  corporation,  and  it  will  be  bound 
by  the  acts  of  such  officer  or  agent  in  pursuance  of  such  authority  • 
Code  construed,  sections  1392, 1394. 

2.  Sake.    Mta»isrt  of  damages.    Damages  to  private  property  by  change 

of  the  grade  of  stteets,  may  be  mitigated  by  reason  of  benefits  com 
mon  to  all  property  owners  by  the  improvements. 


FROM   HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
Oounty.      D.  C.  Trewhitt,  J. 

H.  M.   WiLTSE  for   Chattanooga. 

'    H.   6.>  Case  and  Eet  &  Richmond  for  Geiler. 

Deaderick^  C.  J.,  delivered  the  opinion  of  the  court. 

In  1881  Geiler  sued  the  Mayor  and  Aldermen  of  the 
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city  of  Chattanooga^  to  recover  damages  done  to  hia  lot^ 
No.  63,  in  the  original  plan  of  the  city  of  Chatta- 
Dooga^  and  the  house  thereon,  by  a  change  made  in  the 
grade  of  the  streets,  upon  which  said  house  and  lot 
are   situated. 

The  declaration  contains  two  counts,  '  The  first 
count  charges  that  the  civil  engineer  of  the  city,  be- 
ing applied  to  by  him,  under  the  authority  of  the 
Mayor  and  Aldermen,  in  1874,  fixed  and  established 
the  grade  on  Chestnut  and  Ninth  streets,  and  surveyed 
the  lot  upon  which  plaintiff  proposed  to  build,  and 
established  the  grade  of  the  street  and  side  walk, 
adjacent  thereto,  and  that  in  1874  he  expended  $5,000 
in  building  upon  his  lot,  conforming  to  the  grade 
thus  established,  and  that  in  December,  1880,  the 
grude  was  changed  so  as  to  throw  the  level  of  his 
floor  some  three  feet  lower  than  before,  and  below 
the  level  of  the  said  streets  and  sidewalks,  making  it 
iuMCcessible  and  subject  to  inundation,  etc.  The  second 
eount  avers  that  at  the  time  plaintiff*  built  his  house, 
the  grade  of  the  streets  upon  which  he  built,  being 
eorner  of  Chestnut  and  Ninth  streets,  had  long  there- 
tofore been  established,  and  that  in  1880  the  grade 
was  so  changed  as  to  throw  his  first  floor  below  the 
Burface  of  streets  and  sidewalks  some  two  feet,  whereas, 
before,  it  was  about  one  foot  above  said  level,  to  hia 
d.mage   $3,000. 

The  defendant  below  pleaded  not  guilty,  and  the 
statute   of   limitations   of   three   years. 

Verdict  for  $2,000  was  rendered  in  favor  of  plaintiff^ 
upon  which   the  <sourt  gave  judgment,  and  a  new  trial 
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tning    reftised,  the  defendants  below  have  appealed  in 

-ertor  to  thie  Court. 

The  Referees  have  recommended  an  a£Brmanee  of 
the  judgment,  and  plaintiffi  in  error  have  filed  ex- 
ceptions to  their   report. 

.  ^  Our  statute  provides  that  '^the  corporate  authori- 
ties of  any  incorporated  town  or  city^  when  applied 
to  by  an  owner  of  real  estate  within  the  corporate 
limits  of  the  same^  who  desires  to  improve  his  lot, 
-or  build  upon  it,  shall  have  the  grade  of  the  street 
or  streets,  upon  which  applicant  proposes  to  build  or 
make  improvements  established;  that  the  applicant 
may  construct  his  improvements  so  as  to  conform  to 
the  grade":      Act   of   1843,  Code,  sec.   1392, 

Section  1393  provides  that  '^said  corporate  authori- 
ties shall  pay  such  applicant  the  full  amount  of  any 
damages^  he  may  sustain  in  consequence  of  the  sub- 
sequent change  of  the  grade  of  such  street  or  streets 
by  said  authorities."  And  section  1394  provides  that 
''said  corporate  authorities  shall  also  pay  to  any  citizen 
who  has  made  permanent  improvements  on  his  property, 
situated  on  a  street  or  streets  the  grade  of  which 
said  authorities  have  neglected  to  establish,  any  mate- 
rial damage  he  may  sustain  in  consequence  of  any 
grade   which   they   may    subsequently   establish." 

The  first  exception  of  the  plaintiff  in  error  to  the 
report  of  Referees  is,  that  it  shows  that  the  action 
in  the  first  count  is  founded  upon  section  1392  of  the 
Code,  and  there  is  no  evidence  to  sustain  the  verdict 
under  said  section,  that  no  grade  is  shown  to  have 
hten   properly  established    prior   to  the  one  complained 
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ofj  and  established  by  the  ordinance  of  1880^  that  na 
application  for  a  grade  followed  by  neglect  to  estab- 
lish it,   is  shown. 

It  will  be  convenient  to  consider  the  second  excep- 
tion with  the  first.  It  is,  that  the  report  shows  that  the 
second  count  of  the  declaration  is  founded  upoi\ 
section  1394  of  Code^  and  no  fact  is  shown  giving 
cause  of  action  under  that  section,  as  no  neglect  U> 
establish  a  grade  called   for,  is  shown. 

The  argument  for  plaintiff  in  error  is,  that  the 
record  does  not  show  any  ordinance  prior  to  1879, 
establishing  the  grade  of  Chestnut  and  Ninth  streets,  nor 
is  there  sufficient  legal  evidence  of  any  application 
for  the  establishment  of  any  grade,  nor  of  neglect  tO' 
estabish  after  application.  And  that  these  facts  can 
only  be  estabjished  by  the  production  of  an  ordinance 
of  the  board,  and  that  the  engineer  had  no  authority 
to  establish  grades.  The  case  of  White  v.  Mayor,  eto.y 
2  Swan,  364,  is  relied  upon  in  support  of  this  prop- 
osition. That  case  decides  that  the  corporation  of  Nash- 
ville had  no  power  to  give  any  one  or  more  mem- 
bers of  the  Board  of  Aldermen  authority  to  require 
such  citizens  as  they  may  designate,  to  construct 
foot  pavements  in  front  of  their  lots,  and  pass  over 
others  equally  liable  to  such  duty,  nor  could  the 
corporation  itself  d(P  it.  It  is  added,  the  power  con- 
ferred upon  the  corporation  must  be  exercised  by  the 
persons,  upon  whom  by  the  act  of  incorporation,  it  is 
conferred,  by  themselves,  or  under  their  express  direc- 
tions, as  in  other  cases  of  personal  confidence  and  trust* 
But  this  case  does  not  hold  that  the  corporation  may^ 
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not  declare  that  a  street  shall  be  graded^  and  entrust 
the  execution  of  that  work  to  its  engineer.  It  can- 
not be  supposed  that  the  Legislature,  in  giving  the 
Mayor  and  Aldermen  the  powers  enumerated  in  their 
charter,  intended  that  they  should  be*  held  to  the  per- 
sonal performance  of  every  duty  imposed.  From 
necessity  a  municipal,  as  well  as  other  corporations, 
must  discharge  many  of  its  functions  and  duties  by 
officers  and  agents.  It  may,  by  ordinance  or  vote, 
clothe  its  officers  or  agents  with  power  to  act  for  it, 
and  qpiay  bind  itself  by  a  contract  thus  made:  1 
DiL  Muu.  Corp.,  sec.  374.  But  its  legislative  power 
it  cannot  delegate. 

The  peculiar  duty  of  the  city  engineer  is  to  ascer- 
tain and  establish  the  proper  grade  of  streets^  in  the 
city.  The  Mayor  and  Aldermen  elected  him  for  the 
performance  of  this  duty,  and  by  an  ordinance,  passed 
in  1867,  they  declared  it  to  be  the  duty  of  the  city 
engineer  '^to  establish  the  lines  and  grades  of  all  the 
streets  and  alleys  laid  down  in  the  original  plat  of 
the  city,''  etc.  And  again,  in  1871,  they  declare  it 
to  be  his  duty  to  "accurately  survey  all  the  streets 
within  the  corporate  limits  of  said  city;  keep  a 
record  of  said  survey-^  ascertain  the  correct  grades  for 
each  and  every  street,  and  report  the  same  to  the 
Board  of  Mayor  and  Aldermen  of  the  city,''  and 
*' deliver  all  such  maps,  profiles,  surveys,  and  other 
papers  made  by  such  engineer"  to  his  successor  in  office. 

For  the  services  imposed,  certain  fees  were  pre- 
scribed, to  be  paid  by  the  person  for  whom,  or  at 
whose   request   th^  service   might   be   rendered. 
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Again,  in  1873,  it  wa^  ordained  that  the  city 
engineer  ^faall  establish  a  permanent  grade  of  all  the 
street?,  alleys  and  sidewalks,  and  shall  prepare  a  map, 
showing  the  grade  of  said  streets,  allejs  and  sidewalks, 
^^  which  shall  be  kept  for  reference  in  the  office  of  said 
engineer." 

No  ordinance,  previous  to  this  time  (1873)  is  ex- 
hibited, showing  that  the  Mayor  and  Aldermen  bad 
attempted  by  their  own  corporate  action  to  designate 
or  establish  the  grades  of  streets  and  alleys;  but  all 
of  them  seem  to  have  committed  that  duty  to  the 
engineer,  and  directed  that  the  maps,  profiles,  etc., 
that  he  might  make  under  said  several  ordinances, 
should  be  kept  in  his  office  for  tlie  public  use,  and 
fees  are  prescribed  to  which  the  engineer  should  be 
entitled  for  his  services^  to  be  paid  by  the  citizens 
for  whom  he  might  make  surveys,  plats,  etc.  Robt. 
Hooke  was  city  cngioeer  from  December,  1872,  to 
December,  1875,  was  born  in  Chattanooga,  and  was 
familiar  with  its  streets  and  buildings,  and  testifies 
that  the  grade  of  Chestnut  and  Ninth  streets  was 
established  prior  to  1874.  A  grade  stone  was  there 
erected  and  marked,  and  a  profile  in  his  office  of  the 
grade  turned  over  to  his  successor.  Hooke  gave 
Geiler,  on  his  application,  the  grades,  and  a  certificate 
of  them,  and  was  paid  his  fee,  and  his  house  was 
built  in  conformity  thereto.  Deitz  succeeded  Hooke 
in  1875,  and  continued  in  office  four  years,  and  says 
the  profile  was  found  in  his  office,  and  is  the  grade 
which  was  established,  and  Geiler's  building  con- 
fovmed   to   it. 


r 
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The  teBtimony  of  Hooke  and  Deitz,  afi  to  the 
grade,  was  objected  to,  but  admitted.  It  is  by  othev 
witnesses  sbown  that  this  was  the  recognized  grade 
for  ye^rs  before  Geiler  bailt.  The  streets  were 
worked  and  kept  in  order  on  this  grade.  And  in 
1879,  this  grade  was  adopted  by  ordinance,  and  until 
1881,  it  so  remained  until  a  radical  ctiange  of  it  was 
made.  The  evidence  objected  to  was  properly  admitted* 
It  was  proof  of  an  existing,  recognized  fact.  The 
witnesses  did  not  pretend  to  say  that  the  grade  was 
established  by  ordinance;  but  Deitz  doe^  exhibit  the 
profile,  which  Hooke  testified  he  left  in  the  office, 
which  shows  the  grade  as  then  existing,  and  which 
was  established  by  the  survey  of  the  engineer  as  directed 
by  previous  ordinances  which  are  exhibited.  And  it 
appears  that  prior  to  1871  grades  had  been  established, 
for  in  that  year,  in  an  ordinance  defining  the  duties  of 
the  engineer,  he  is  instructed  to  have  streets  and  side- 
walks laid  '^according  to  the  grade  and  slope  hereto- 
fore  ordered  by  the  Board  of  Mayor  and  Aldermen.'^ 

Upon  these  facts  we  are  satisfied  that  the  grade 
existed  in  1874,  recognized  by  the  Board  of  Mayor 
and  Aldermen  and  its  engineers  and  the  public, 
although  no  ordinance  has  been  given  in  evidence 
of    the  fact   of   its   formal   establishment. 

In  a  rase  in  3  Baxt.,  338,  this  court  held  that  a 
liberal  construction  should  be  given  to  the  statutes  in 
favor  of  the  right  of  the  citizen  to  recover  damages 
to  his  property  by  the  city  authorities;  notwithstanding 
that  case  did  not  fall  literally  within  the  provisions 
of   the  statute. 
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We  are  of  opinion  that  the  exceptions  first  and 
second  are  not  well  taken.  The  third  exception 
reaches  to  a  supposed  error  in  the  charge  of  the 
court  that  the  grade  of  a  street  might  be  established 
by   the  engineer.     . 

The  argument  is  that  the  grade  can  only  be 
established  by  ordinance.  But  the  act  of  1843  di- 
rects that  the  corporation  . "  shall  have  the  grade 
established. ''  To  this  end  we  think  it  may  order 
their  engineer  to  do  it.  This  has  been  done^  and 
in  addition,  .as  before  stated,  they  say  in  1871,  that 
the  grades  had  been  fixed  theretofore,  and  this  excep- 
tion is  not  well  taken.  The  fourth  exception  is  that 
the  judge  charged  sections  1392  and  1394  provide 
difierent  grounds  of  action  and  are  independent  of  each 
other.  There  is  no  error  in  this,  as  they  do  so  pro- 
vide. The  fifth  exception  as  to  admission  of  parol 
grades^  has  been  disposed  of,  in  effiect,  in  the  dispo- 
sition of  the  first,  second  and  third  exceptions,  and 
as  the  evidence  of  facts  shown  was  admissible.  The 
sixth  exception  is  that  the  judge  erred  in  telling  the 
jury  that  they  could  mitigate  the  damages  by  reason 
of  benefits  common  to  all  property  owners  by  the 
improvements.  There  was  no  error  in  this.  The 
charge  was  correct:  2  ^Dil.  Corp.,  see.  487.  The 
seventh  exception  is  that  the  Commission  of  Referees 
should  have  noted  the  fact  that  the  judge  assumed 
certain   ordinances   read   as   proved,   etc. 

There  was  no  error  in  stating  that  the  ordinances 
were  read,  and  that  no  formal  ordinance  was  necessary 
to     establish     a     grade     under      certain     circumstances. 
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The^  eighth  exception  is  that  the  defendant  in  error 
might  have  obviated  the  difficulty  complained  of  in 
part^  by  reasonable  diligence.  •  This  does  not  appear. 
The  injury  inflicted  was  serious,  and  could  not  be  rem- 
edied except  at  very  heavy  expense.  The  ninth  exception 
is  as  to  the  location  of  a  grade  stone,  about  which  there 
is  sufficient  evidence  to  support  the  theory  of  defendant 
in  error.  The  tenth  exception  was  taken  to  the  action 
of  the  court  in]  permitting  the  recalling  of  the  witness. 
White,  and  his  further  examinationn,  and  the  refusal 
to    allow    plaintiff    in    error    to    call     G.    H.    Jarnagin 

•  "to  explain  certain  matters"  brought  out  by  White. 
Geiler  had  not  finished  the  examination  of  his  wit- 
nesses,  and   it   was   within    the   discretion  of   the  court) 

to  allow  the  witness  to  be  called.  It  would  have 
been   irregular    to   allow   defendant    below   to   introduce 

contradictory   or   explanatory  evidence    of  the   testimony 

of    one   of    plaintifi's  witnesses  at   the    time.       It   also 

appears  defendant   examined   said  Jarnagin  and   he   had, 

or    might    have     had,    the    benefit   of    any    competent, 

contradictory   or   explanatory  testimony  of    this   witness. 

The   eleventh    and    last   exception    is    that   the   damages 

•  are  exeessive.  We  do  not  think  so.  The  evidence 
fully   warrants   the   amount    found. 

Upon  the  whole  we  think  there  is  no  error  in  the 
record,  and  the  report  of  the  Referees  will  be  confirmed^ 
and  the  judgment  of  the  circuit  court  affirmed,  with 
costs. 
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John  C.  Thomab  v.   James  C.  Hammbr  et  aL 

Beyenue  Collbgtobs.  Liek  for  taxes  paid,  A  collector  of  revenue  who 
has  paid  the  taxes  assessed  on  real  estate  sold  under  proceedings  not 
recognized  as  regular,  is  entitled  to  be  substituted  to  the  lien  of  the 
State  and  county  for  the  taxes  thus  paid,  and  a  bill  in  chancery  is 
the  proper  proceeding  to  enforce  this  right. 


PBOM  SUIiLIVAN. 


Appeal     from   the   Chancery   Court  at   Bristol.       H, 
C.  Smith,  Ch. 

Bailey   &  McCroskey  for  complainant. 

N.   M.  Taylor   for  defendants. 

Cooke,  J.,  delivered    the   opinion   of  the  court. 

One  Samuel  Stone  was  tax  collector  for  Sullivan  county 
for  the  years  1871,  1872  and  1873,  and  returned  the 
lot  in  question  to  the  circuit  court,  and  had  an  order 
of  condemnation  and  sale  of  said  lot  for  the  State 
and  county  taxes  for  these  years,  and  proceeded  to  « 
sell  the  same  for  said  taxes,  and  bid  in  the  lot  for 
the  State  and  county.  But  for  some  reason  or  alleged 
irregularity  in  said  proceeding,  the  comptroller  refused 
to  recognize  said  sale  as  valid,  or  to  allow  him  credit 
for    the    amount   of   taxes    so   bid    upon    the    lot,   and 

he    was   required    to    pay   or   account    for   same,    which 

• 

he   did,   and  thereupon     filed   a   bill  against  the   owners 
of   said     lot    alleging    these    facts,  and    seeking    to    be 
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snbstitated  to  the  lien  which  the  State  and  county 
had  for  said  taxes.  He  obtained  a  decree  of  sub- 
stitution to  said  lien,  and  sale  of  said  lot  for  the 
satisfaction  of  the  same,  upon  a  credit  of  six  months 
in  bar  of  the  equity  of  redemption.  And  at  said 
sale,  respondent,  George  T.  Hammer,  became  the  pur* 
chaser.  The  sale  was  confirmed,  and  the  master  di- 
rected to  execute  a  deed  to  him  for  the  same,  which 
he   did,   dated   July   24,   1880. 

On  November  10,  1874,  an  execution,  issued  by  a 
justice  of  the  peace,  was  levied  upon  said  lot,  which 
was  subsequently  returned  to  the  circuit  court,  and  an 
order  of  condemnation  and  sale  was  had  on  March 
26,  1877,  under  which  the  same  was  sold  by  the 
sherifiF,  and  purchased  by  complainant,  to  whom  the 
sheriff  executed  a  deed  dated  May  20,  1880.  This 
bill  was  filed  June,  1881,  seeking  to  set  aside  as  in- 
valid said  decree  under  which  said  lot  was  sold  and 
the  clerk  and  muster's  deed  made  and  executed  in 
pursuance  thereof,  for  the  reason,  as  alleged,  that  the 
same  were  irregular,  and  communicated  no  title,  etc. 
The  only  irregularity  attempted  to  be  pointed  out  in 
these  proceedings  is  that  the  specific  directions  of  the 
statute  for  the  sale  of  land  by  revenue  collectors  was 
not  pursued  by  the  decree  or  the  clerk  and  master 
under  it.  The  chancellor  held  that  the  respondent 
acquired  the  title  to  the  lot  by  his  purchase  under 
the  decree,  and  that  complainant  was  not  entitled  to 
any  relief,  and  dismissed  the  bill.  The  Referees  have 
reported  that  the  chancellor's  decree  should  be  affirmed. 
We  see  no   error  or   irregularity   in   the  proceeding  of 
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the  chancery  court  under  which  the  respondent  purchased 
the  lot.  The  lein  for  the  taxes  existed  from  the  time 
they  were  assessed  upon  it^  which  was  prior  to  the 
levy  of  the  execution  and  proceedings  under  which  the 
-complainant  purchased.  Said  Stone  was  entitled  to 
be  substituted  to  the  lien  of  the  State  and  county  for 
taxes;  and  a  bill  in  chancery  was  the  proper  proceeding 
under  which  to  obtain  said  substitution  and  sale 
of  the  land  to  enforce  said  lien:  Slate  v.  Dwican, 
3  Lea,  679;  Edgefield  v.  jBri«n,  3*Tenn.  Ch.,  672; 
Mem/phis  v.   Looney^  9   Baxt.,   131. 

The  -exceptions  to  the  report  of  the  Referees  will 
-be  disallowed,  and  the  decree  of  the  chancellor  affirmed 
with   costs. 


J.  W.   Fatjver  v.   B.EBEGCA   Flbenor  H  al. 

•  Homestead.    The  homestead  right  is  not  a  fee  simple  right,  but  a 
right  of  occupancy  for  life. 

2.  Same.  Bight  of  in  equitable  estates.  The  right  of  homestead  exists  in 
equitable  estates,  but  all  liens  acquired  before  the  homestead  has 
been  established  must  be  raised  bj  the  claimant  of  the  right  of 
homestead,  or  it  will  be  sold  tp  satisfy  such  liens. 


FROM    SULLIVAN. 


Appeal  from  the  Chancery  Court  at  Blountsville.     EL 
C.  Smith,  Ch. 
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W.  D.   HAyNES  for  complaioant. 

C.   J.  St.   John  and   Thos.  Curtin  for  defendants. 

Deaderick^  C.  J.,  delivered  the  opinion  of  the  court. 

The  petition  for  rehearing  by  defendant,  Rebecca, 
has  been  examined.  It  insists  that  the  complainant 
bought  the  land  of  defendant,  Jas.  A.  Fleenor,  the 
husband  of  said  Rebecca,  and  took  assignment  of  his 
title  bond,  and  because  this  purchase  was  ineffectual 
to  convey  the  right  of  homestead,  it  was  a  fraud, 
and    complainant   took    no   interest  in    the   land. 

It  is  true  that  the  assignment  of  the  title  bond, 
as  declared  in  the  former  opinion,  did  not  deprive 
the  wife  of  the  right  of  homestead,  yet  it  did  authorize 
the  vendor  of  Fleenor  to  convey  to  complainant  his  in- 
terest in  the  land,  subject  to  the  homestead  right. 
And  this  right  it  was  declared  that  said  Jas.  Fleenor 
could  not  convey  without  the  consent  of  his  wife. 
It  follows  that  the  wife  may  claim  the  homestead 
right  in  the  land  to  the  extent  of  the  interest  therein 
of  her  hus))and — that  is,  homestead  subject  to  the 
lien  for  purchase  money.  He  had  paid  a  portion  of 
the  purchase  money,  and  authorized  this  original  vendor 
to  convey  it,  the  fee,  to  Fauver,  upon  payment  of 
the  balance  of  purchase  money.  This  balance,  of 
about  f274,  and  interest^  was  a  lien  in  the  vendor's 
hands  upon  the  land,  and  we  held  that  on  payment 
by  complainant  of  said  balance  to  Hawkins,  the 
vendor,  and  upon  the  execution  of  a  deed,  as  directed 
by   Fleenor,   by   Hawkins   to  complainant,   Fauver,    the 
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latter  held  the  same  lien  upon  the  land  which  Hawkins 
had   held. 

The  decree  directs  that  the  land  be  sold  to  pay 
this  purchase  money,  and  the.  excess,  if  any,  be  in- 
vested in  a  homestead  for  said  Rebecca  and  children* 
This  is  precisely  the  right  which  Hawkins  could  have 
enforced,  and  to  which  complainant  was  subrogated 
by    the   deed    from    Hawkins    to   him. 

The  decree  further  provides  in  the  alternative  that 
Mrs.  Fleenor,  by  paying  the  balance  of  the  purchase 
mnney,  and  thus  removing  the  incumbrance  upon  the 
land,  may  keep  the  whole  pluce  as  a  homestead.  It 
is  insisted  that  if  she  pays  the  balance  of  the  pur- 
chase money  she  should  be  entitled  to  the  fee  simple 
in   the   land. 

We  do  not  think  so.  The  homestead  right  is  net 
a  fee  simple  right,  to  the  land,  thus  set  apart,  but  a 
right  of  occupancy  for  liiie  of  the  tenant  and  his  or 
her  children  during  minority,  and  this  is  Mrs. 
Fleenor's  right.  So  that  the  reversion  or  remainder 
interest  after  the  termination  of  the  homestead  right 
remains  in  the  owner  of  the  fee  simple,  or  the  party 
who    has    a    right    to    call    for    the     fee     simple,    and 

Fleenor    mav    make   a    sale   of    this   without    the   eon- 

It 

sent  of  the  wife,  of  it  may  be  sold  by  his  creditors. 
All  that  Mrs.  Fleenor  is  entitled  to  is  a  right  of 
homestead  in  so  much  of  the  land  as  Fleenor  paid 
for;  but  she  cannot  have  this  until  the  vendor's  lien 
is  paid  and  removed.  This  lien,  upon  the  whole, 
may  be  satisfied  in  either  of  two  ways,  first,  by  paying 
the  amount   of  the   lien;    second,  by   allowing  the   land 
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to  be  sold  for  its  satisfactioD.  And  however  it  may 
be  satisfied;  the  holder  of  the  fee  simple  title  would 
be  entitled  to  tlie  land,  after  the  termination  of  the 
homestead   right. 

Thompson  on  Homesteads,  while  admitting  the 
right  in  equitable  estates,  declares  it  subject  to  vendor^s 
lien:  Sees.  170,  171,  172,  173  and  330.  And  in 
section  331  it  is  said  that  "all  liens  acquired  before 
the  honiesread  has  been  established  must  be  raised  by 
the  claimant  of  the  right  of  homestead,  or  it  will  be 
sold  to  satisfy  such  liens;''  and  this  is  the  decision  as 
declared  in  the  decree;  that  is,  that  complainant  may 
enforce  the  payment  of  the  balance  of  purchase  money 
due  by  sale  of  the  land,  or  that  the  party  who  claims 
the  homestead  must  pay  the  encumbrance;  and  this 
removal  of  the  lien  by  the  claimant  must  be  done  to 
effectuate  the  enjoyment  of  the  homestead,  and  does  not 
disturb  the  fee.  That  remains  in  the  vendor  or  his 
assignee.  But  if  the  land  be  sold  to  satisfy  the  purchase 
money,  the  purchaser  would  take  the  fee  for.  the  satisfac- 
tion of  purchase  money,  the  residue,  if  any,  would  be 
invested  in  a  homestead. 

If  complainant  is  entitled,  subject  to  the  wife's 
right  of  homestead,  to  the  land  paid  for  by  Fleenor, 
and  assigned  to  him  by  virtue  of  the  assignment  of 
the  title  bond  and  deed  executed  by  Hawkins,  to  the 
fee  in  the  entire*  tract,  the  payment  of  the  balance 
of  unpaid  purchase  money  by  Mrs.  Fleenor,  if  she 
•  elect  to  do  so,  would  not  divest  him  of  his  title, 
but   would   simply   remove  the  encumbrance   and   entitle 

her   to   the   whole   as   homestead. 
40— VOL.  13. 
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All  that  she  is  entitled  to,  is  homestead,  in  any 
aspect  of  the  case.  She  is  not  bound  to  pay  the 
money  to  remove  the  encumbrance  of  the  lien,  but  may 
do  so  at  her  option.  If  she  does  not,  the  land 
must   be   sold   for   that   purpose. 

The   decree   is   correct,  and    the    petition    for   rehear- 

« 

ing  will    be    dismissed. 


B£ssi£  M.  Johnson,  Aministratrix,  v.  Andrew  J.  Pat- 
terson, Administrator,  et  al, 

1.  Administration.    A  personal  representative  has  no  power  to  convert 

personalty  into  realty,  and  if  he  does  ho,  it  will  be  considered  in 
equity  as  personalty  and  distributed  accordingly. 

2.  Real  Estate.    The  most  controlling  test  as  to  whether  property  con- 

nected with  real  estate  is  to  be  deemed  realty  or  a  mere  chattel, 
removable  at  pleasure  of  owner,  is  the  intention  and  purpose  of  the 
creation. 

3.'  Advancement.  An  advancement  is  a  gift  by  a  parent  inpreaenti  of  a 
portion  of  the  share  of  his  child  in  his  estate  which  would  fall  to 
each  child  at  the  parent's  death,  by  the  statute  of  distribution  or 
descent. 

4.  Same.  The  intention  to  make  a  gift  and  not  an  advancement,  must 
be  shown  by  clear  and  unmistakable  proof,  to  be  arrived  at  from  a 
survey  of  the  conduct  and  conversation  of  the  donor  at  or  about  the 
time  of  the  gift. 

6.  Same.  Interest  on.  Interest  should  be  charged  on  advancements  from 
the  time  of  the  death  of  the  ancestor. 

6.  Chancery  Practice.  Objection  to  evidence.  Exception  to  the  rele- 
vancy or  admissibility  of  matter  testified  to  by  a  witness,  m  y 
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made  by  exceptions  to  a  report  of  the  clerk  and  master  based  on 
such  evidence,  but  a  general  exception  to  the  competency  of  the  par- 
ticular witness  does  not  reach  the  matters  of  his  testimony,  if  the 
witness  be  in  fact  competent.  Such  objection  goes  to  the  individual 
and  not  to  the  matter.  So  an  objection  to  an  entire  deposition  when 
part  of  it  is  competent,  and  part  not,  will  not  be  noticed  by  the  Su- 
preme Court. 

7.  Evidence.  Attorney.  Under  the  Code,  section  4754,  does  not  include 
transactions  between  attorney  and  client,  that  have  no  element  of 
confidence  in  them,  of  which  he  is  competent  to  testify,  e.  ^.,  he  may 
prove  his  client's  hand- writing,  what  money  was  collected  by  him, 
when  paid  over  and  to  whom  paid. 


FROM   GREENE. 


Appeal  from  the  Chancery  Court  at  Greeneville.  H. 
C.   Smith,  Ch, 

J.  T.  &  Jno.  K.  Shields,  A.  B.  Wilson  and  H. 
H.   Ingersoll  for  complainants. 

Robinson  &  Maloney  and  Thomas  Curtin  for 
defendants. 

Freeman,   J.,   delivered    the  opinion  of  the  court. 

This  bill  is  filed  to  settle  the  estate  of  the  late 
President,   Andrew   Johnson,   who  died    July   31,    1875. 

Soon  after  his  death  his  widow  administered  on  his 
estate.  She,  however,  died  in  six  or  eight  months, 
and  then  his  only  surviving  son,  Andrew  Johnson,  Jr., 
was  appointed  administrator  de  bonis  non.  After  this, 
in  March,  1879,  Andrew  Johnson,  Jr.,  died,  it  being 
about  three  years  after  his  appoint menif.  He  left  com- 
plainant his  widow  and  only  distributee,  and  his  two 
sisters,   defendants,  Mrs.   Stover  and  Mrs.  Patterson,  as 
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his  heirs.  His  widov^,  the  compIaiDaDt;  has  been  ap- 
pointed administratrix  of  her  husband,  and  Andrew 
J.  Patterson,  administrator  de  bonis  non  of  his  grand- 
father,   Andrew   Johnson,   Sr. 

On  October  8,  1879,  complainant  filed  this  bill  as 
administratrix  of  her  husband,  and  in  her  own  right 
for  a  settlement  of  the  estate  of  Andrew  Johnson,  Sr,, 
a  general  account  of  the  same,  and  in  addition,  an 
assignment  of  dower  in  the  lands  in  which  her  late 
husband   died    seized. 

This   case    was    before    us   two   years   since,   when   it 
was  fully   and  ably  argued,  but  the  main  questions  were 
not   then   decided,  the   appeal  being  premature   before  a 
final   decree.       It   comes   now   afler   a  final  decree,  with 
a   report   of  the   Referees,   to  which  exceptions  are  filed 
by   both   parties.       We   will  first  dispose  of  the  matters 
raised   by   the   exceptions   on   the   two  leading   questions 
of  law   debated    before   us,   to- wit,   whether   the   "brick 
cotton  factory"   property  is    to  be  treated  as  personalty 
or   realty   in   the  distribution  of  the  estate,  and  whether 
the   Henderson   farm   given    to   Mrs.    Patterson   is  to  be 
treated    as   an    advancement,    and    be    accounted   for   as 
such   or   not?       We   need   not   state    the   terms    of   the 
exceptions,   as    the    points    raised    will    readily   be   seen 
from   the   statements   of  this   opinion. 

A  short  statement  of  facts  in  reference  to  each  will 
serve  to  raise  the  points  to  be  decided.  When  An- 
drew Johnson,  Sr.,  died,  he  had  a  debt  on  one  Prather, 
due  by  note  for  the  sum  of  $10,000,  bearing  interest 
at  the  rate  of  ten  per  cent  per  annum  for  money 
loaned   to   start    and    carry  on   a  cotton    manufacturing' 
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€8tabli8hment.  This  debt  was  secared  by  a  deed  of 
trust  to  Thomas  Maloney,  conveying  the  brick  cotton 
factory  with  'the  two  acres  of  land  on  which  it  stood^ 
with  all  the  machinery  and  fixtures  of  all  kinds  in 
said  cotton  factory,  consisting  of  six  spinning  frames 
and  attachments  necessary  to  operate  the  same,  etc., 
with  all  appurtenances  connected  with  or  belonging  to 
said  cotton  factory,  with  power  to  sell  on  default  as 
is  usual   in   such  cases. 

Some  additions  were  probably  made  to  the  machinery 
by  Prather  after  making  the  deed,  but  this  is  not 
deemed   important  on   the  questions   presented. 

.During  the  administration  of  Andrew  Johnson,  Jr., 
default  having  been  made  in  paying  the  debt  secured 
or  interest  provided  for,  he  required  the  trustee  to 
proceed  with  the  execution  of  his  trust,  and  sell  the 
property  conveyed  to  him  in  order  to  realize  the  debt 
secured.  This,  no  doubt,  was  concurred  in  by  all 
the  parties.  Maloney  advertised  and  sold  the  prop- 
erty in  accord  with  the  provisions  of  the  trust  deed,  and 
the  same  was  bought  by  the  three  heirs — Andrew,  Jr., 
Mrs.  Patterson  and  Mrs.  Stover,  for  the  sum  of 
910,500,  leaving  after  deducting  expenses  of  the  sale 
something  over  $500  of  the  debt  then  due,  unpaid. 
Maloney  conveyed  the  property  so  sold  to  these  pur- 
chasers, by  a  deed  referring  to  the  deed  of  trust  of 
Prather  for  a  fuller  description  of  the  same — ^and  they 
went  into  possession  of  the  same,  and  remain  in  pos- 
session, except  Andrew,  who  is  dead,  but  he  was  in 
possession   until   his   death. 

On    these    facts    substantially   it    is  claimed    in   the 
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bill^  and  urged  in  argument  that  the  purchase  waa 
made  by  these  three  persons  Ab  heirs  of  Andrew 
Johnson^  not  as  an  investment^  but  as  a  means  of 
realizing  the  debt  due  the  estate — not  with  the  purpose 
of  converting  the  debt  into  real  estate — ^and  it  is 
therefore  maintained  the  said  real  estate  so  purchased 
is  to  be  treated  as  personalty  for  the  purposes  of  dis- 
tribution. 

In  addition  it  is  said  argumentatirely  in  the  bill^ 
that  much  of  the  "property  was  and  is  strictly  per- 
sonal property,  and  does  not  come  within  the  defini- 
tion of  real  estate,  the  whole  having  been  purchased 
as   a  security   for   said   debt/' 

The  principles  may  be  assumed  as  correct  that  a 
personal  representative  has  no  power  to  convert  per- 
sonalty into  realty;  and  if  he  does  so,  it  will  be 
considered  in  equity  as  pefsonalty  and  distributed  ac- 
cordingly: Roberta  v.  Jdoksorif  3  Yer.,  79,  and  cases 
cited.  But  we  are  unable  to  see  how  the  facts  of 
this  case  come  within  the  principles  cited.  It  was 
not  a  purchase  by  the  administrator  at  all,  but  by 
himself  and  his  two  sisters,  who  were  the  heirs  and 
distributees,  to  whom  the  debt  would  have  gone  in  pro- 
cess of  distribution,  had  it  been  collected  in  money,  as  it 
is,  they  have  bought  the  property  as  tenants  in  comnaon^ 
and  as  such  took  the  title  and  hold  it.  They  owe 
the  money,  as  on  a  joint  purchase,  and  would  have 
to  account  for  it  in  distribution  of  the  estate — but  as 
they  are  each  entitled  to  the  amount  they  owe,  the 
settlement  can  be  made  in  this  way  without  actual 
payment,    as    this    case     stands — there    being    a     large 
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surplus  for  distributioD.  But  had  the  money  been  needed 
for  the  payment  of  debte,  or  there  had  been  other 
distributees  not  joining  in  the  purchase — they  would 
have  been  compelled  to  pay  the  entire  price  in  the 
one  case,  and  in  the  other  sufficient  pro  rata,  to 
make  up  the  interest  of  the  other  legatee,  as  it  is 
the  matter  can  be  settled  by  a  charge  and  discharge 
in  taking  the  account  of  distributive  share  of  each 
of   the   parties. 

As  to  the  point  suggested  in  the  bill,  that  much 
of  the  property  was  strictly  personalty,  and  not  reahy; 
alluding  as  we  learn  from  argument  of  counsel  to  the 
machinery  making  up  a  part  of  the  cotton  factory 
conveyd,  we  need  say  but  little.  The  complainant 
stands  in  the  shoes  of  her  deceased  husband  in  assert- 
ing the  position  that  the  machinery  making  part  of 
the  cotton  factory  is  personalty.  It  is  beyond  question, 
that  he  and  the  co- purchasers  purchased  the  whole 
property  as  one  property,  and  treated  it  as  such. 
The  intent  was  ,to  either  use  it  permanently  as  .such, 
and  as  a  whole,  or  to  sell  it  as  a  whole.  Most 
certainly  the  parties  did  not  intend  to  become  owners 
as  tenants  in  common  of  the  brick  house  erected  for 
the  purpose  of  the  enterprise,  and  to  hold  the  ma- 
chinery as  personalty,  with  the  right  to  divide  it  among 
them  as  such.  It  would  probably,  if  not  certainly 
have  been  impossible  for  them  so  to  divide  it,  with- 
out rendering  it  useless  for  all  practical  purposes. 
Modern  authorities  all  agree,  that  the  most  controlling 
test  of  the  question,  whether  property  connected  with 
real   estate  is   to   be   deemed   realty   or  a   mere  chattel, 
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removable  at  pleasure  of  owuer^  is  the  intention  and  par- 
pose  of  the  erection :  See  McDamd  v.  Woody  5  Heis., 
98;  Saunders  v.  Stalling j  5  Heis.,  72;  Connor  v.  Hartj 
1  Tenn.  Ch.,  25;  Wait's  Act.  &  Def.,  vol.  2,  369, 
and  cases  cited.  But  the  intent  and  the  nature  of 
the  property  taken  as  a  whole,  as  the  parties  pur<- 
chased  it,  and  treated  it,  concur  in  making  it  a  part 
of  the  freehold,  and  stamping  it  as  realty,  and  it 
must  so   be  held. 

The  next  question  to  be  determined  is,  whether 
a  certain  tract  of  hind,  known  as  the  Henderson  farm, 
containing  about  five  hundred  acres,  valued  in  assess- 
ing for  taxation,  as  since  improved,  at  upwards  of 
$11,000,  and  for  which  the  intestate  paid  in  1867, 
$17,000,  is  to  be  treated  as  an  advancement,  and 
charged   as   such. 

This  land  was  conveyed  by  Andrew  Johnson,  Sr., 
in  the  adjustment  of  his  estate,  to  his  eldest  daughter, 
Mrs.  Patterson,  February  18,  1873,  she  having  been 
placed    in    possession    of    it   in    March, .  1869. 

The  conveyance  on  its  face  simply  shows  that  it 
was  made  "for  the  love  and  aflfection  I  entertain  lor 
my  daughter,  Martha  J.  Patterson,  I  do  hereby  give, 
transfer  and  convey  to  her,  her  heirs  and  assigns,^'  etc. 
No  further  purpose  is  expressed,  and  the  question  is 
to  be  decided  on  the  rules  of  law  established  in  such 
cases,  and  the  legal  evidence  to  guide  us  as  to  the 
intention    of    the   donor   when    he   made   the   gift. 

An  advancement  is  defined  by  the  authorities  to  be, 
''an  irrevocable  gift,  by  a  parent,  who  dies  after- 
wards   intestate,    of    the    whole   or    a    part   of    what    it 
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18  sapposed  the  child  will  be  entitled  to  od  the  death 
of  the  parent  making  the  advancement '':  See  Yancey 
V.  Yancey y  5  Heis.,  357;  Meigs'  Dig.  by  Milliken,  vol. 
1,  p.  74,  sec.  11,  and  Wait's  Act.  &  Def.,  vol.  1,  205, 
«ec.  1,  and  cases  cited.  A  shorter  definition  is,  a  gift 
by  a  parent  in  preaenti,  of  a  portion  or  all  of  the 
share  of  his  child  in  his  estate  which  woul^  fall  to 
sach  child  at  the  parent's  death  by  the  statute  of 
distribution   or   descent. 

It  is  seen  from  this  definition  that  the  fact  that 
there  is  a  gift  and  conveyance  of  the  title  does  not 
exclude  the  idea  of  an  advancement,  but  that  a  gift 
and  the  title  conveyed  id  an  essential  feature  of  it. 
In  order  to  exclude  the  idea  of  an  advancement, 
there  must  be  shown  not  only  a  gift,  but  something 
additional — a  gift,  with  a  purpose  that  the  property  so 
given  shall  go  to  that  child  as  something  over  and  above 
the  share  of  the  other  children  of  the  donor.  The 
purpose  must  i)e  made  out  by  satisfactory  and  affirma- 
tive testimony,  such  as  the  nature  of  the  case  will 
naturally  demand,  and  if  the  fact  be  so,  will  naturally 
supply. 

In  view  of  our  statute  law  on  this  subject,  as 
well  as  on  sound  principles,  it  is  settled  that  when  a 
gift  is  shown  by  parent  to  a  child  the  presumption  of 
law  is  that  it  is  intended  as  an  advancement — it  is  a 
prima  facie  case  (Morris  v.  Morris,  9  Heis.,  817), 
which  means,  that  a  case  of  advancement  is  fully 
made  out,  justifying  or  demanding  a  decree  by  a  court 
to  that  effect  until  the  contrary  case  is  made  out  by  a 
fair   preponderance,   that   is,   the   proof   shall   show    sat- 
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isfactorily  a  contrary  purpose.  If  the  case  should 
stand  in  equipoise  on  the  proof,  then  the  party  seek- 
ing to  assert  the  over  portion  having  the  affirmative 
must  fail. 

This  is  evident  from  the  requirements  of  the  Code 
as  w^ll  as  the  principle  underlying  all  our  decisions 
on  this  question,  as  will  be  seen  by  the  cases:  Meigs^ 
Digest,  by  Milliken,  vol.  1,  p.  74,  sec.  4.  The  lan- 
guage of  the  Code,  section  2431,  would  seem  to  de- 
mand  that   even   a   strong   case,   very  clear  and  weighty 

evidence,  should  be  given  in  order  to  overturn  the 
presumption  of  our  law,  and  the  evident  policy  and 
purpose  underlying  it.  It  is  that  "absolute  equality 
shall  be  observed  in  the  division  of  the  estates  of  de- 
ceased 'persons,  except  where  a  will  has  been  made 
and  its  provisions  render  equality  impossible."  The 
next  section  requires  "all  advancements,  whether  by 
settlement  or  otherwise,  in  the  lifetime  of  the  deceased, 
or  by  testamentary  provision,  shall  be  collated  and 
brought  into  contribution  in  the  partition  and  distribu- 
tion of  the  real  and  [personal  estate  of  the  deceased; 
those  in  real  estate  first  in  partition  of  the  real  es- 
tate, and  those  in  personal  estate  in  the  distribution 
of  the  personal  estate."  Section  2433  provides  for  this 
equality,  by  requiring  collation  of  an  advancement  in 
real  estate  with  the  personal  estate,  where  the  ad- 
vancement in  real  estate  exceeds  the  child's  share,  and 
e  converso*  where  the  amount  in  personalty  shall  be 
found  to  exceed  such  share.  And  by  next  section  it 
is  even  provided  that  "  where  a  power  or  trust  is 
granted    the    parent    to    bestow    property    conveyed   or 
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settled  by  the  instrument  creating  the  power  or  trust, 
in  favor  of  one  or  more  children  of  such  parent,  any 
property  given  under  such  power  or  trust  to  a  child 
shall  be  collated  and  brought  into  contribution  by  such 
tshild  claiming  a  share  in  the  distribution  of  the  prop- 
eiiiy  of  the   parent." 

It  might  well  be  held  on  a  literal  construction  of 
the  first  section,  that  the  equality  provided  for  could 
not  be  defeated  at  all,  except  where  a  will  had  been 
made  rendering  equality  impossible,  and  in  view  of 
the  other  sections,  that  all  property  received  by  a 
child  in  advance  of  a  parent's  death,  must  be  brought 
into  the  account  and  charged  as  an  advancement  against 
the  child  receiving  it.  Certain  it  is,  these  provisions 
require  a  clear  and  unmistakabl6  case  of  a  contrary  pur- 
pose on  the  part  of  the  donor  to  exclude  the  opera- 
tion of  this  well  defined  policy  of  our  law,  that  there 
shall  be  absolute  equality  observed  in  the  division  of 
the   estates   of  deceased   persons. 

The  testimony  presented  in  this  record  on  the  point 
involved,  that  the  gift  of  this  land  was  intended  to 
be  over  and  above  the  share  of  the  other  children  of 
Andrew  Johnson,  and  not  be  accounted  for  in  the  set- 
tlement of  bis  estate  in  the  event  that  has  happened, 
his  death  intestate,  is  very  meagre.  In  fact  there  is 
none  coming  from  the  donor,  in  connection  with  the 
act  itself  that  has  any  bearing  at  all  tending  to  aid  in 
the   solution   of  the   question. 

The  facts  attending  the  gift  are,  that  Mrs.  Patter- 
son was  at  his  home  in  Greeneville,  and  just  before 
she   left    for    the    depot    to  ^  return    to   her   home,   her 
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father  gave  her  the  deed  in  an  envelope  and  told  her 
not  to  open  the  package  until  she  got  home.  Mr. 
Jones^  who  had  written  the  deed,  and  who  seems  to 
have  been  present  at  its  delivery^  says  he  made  a 
^'neat  and  touching  speech  to  Mrs.  Patterson  when  he 
handed  her  the  deed/^  But  this  witness^  though  di- 
rectly interrogated  as  to  the  language  used,  is  unable 
to  give  it.  We  think  it  satisfactorily  appears,  even 
from  the  statements  of  this  witness,  that  nothing 
was  said  on  the  question  now  under  discussion, 
for  he  is  asked  what  impression  the  language  and 
<sonduct  of  Mr.  Johnson  made  on  him,  both  when 
the  deed  was  written^  and  when  delivered,  as  to  the* 
Henderson  farm ;  says  that  from  the  conversation  had 
with  Mr.  Johnson  when  the  deed  was  written,  and  . 
what  he  said  when  it  was  delivered,  he  was  impressed 
with  the  idea  that  he  intended  to  make  her  a  present 
of  the  farm.  It  is  evident  that  if  any  thing  had 
been  said  more  than  this,  this  witness  would  have  re- 
called it,  as  the  basis  of  his  view  of  the  case,  and 
he  would  not  have  forgotten  so  important  a  matter 
as  that  she  should  not  be  charged  with  the  farm,  or 
that  it  was  intended  to  be  given  over  and  above  what 
he  should  give  his  other  children.  Mrs.  Patterson, 
however,  makes  this  clear  beyond  dispute.  She  says 
nothing  of  any  remarks  made  at  the  time  of  delivery, 
except  the  injunction  not  to  open  the  package  until 
she  got  home.  It  is  certain  if  there  had  been  a 
word  as  to  intention  on  this  subject  she  would  not 
have  forgotten  it,  and  giving  her  testimony  under  the 
heat    gendered    by    this    contest,    her    memory,    as   the 
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party  contesting  the  quention^  would  have  been  refreshed 
as  to  all  that  bore  favorable  upon  her  side  of  the 
contested  question.  Persons  engaged  in  such  a  con-^ 
test  are  not  liable  to  forget  that  which  favors  their 
own  interest.  But  she  has  put  this  beyond  all  question 
by  swearing  positively  that  her  father  never  mentioned 
the  matter  as  to  whether  she  was  to  be  charged  with 
this  farm  or  not,  either  then  or  at  any  other  time* 
So  we  may  gay  it  is  certain,  that  neither  at  the  time 
of  the  delivery  of  the  deed,  or  at  any  subsequent  time^ 
was  any  thing  ever  said  by  Mr.  Johnson  as  to  his  in- 
tention  on  this  subject. 

We  add  that  Mrs.  Patterson  does  fay  that  she 
always  considered  it  a  gift,  and  she  was  not  to  be 
charged  for  it,  but  no  further  word  in  support 
of  this  view  is  shown  to  have  ever  been  heard  by 
her  from  the  donor  supporting  this  understanding.  It 
can  only  amount  to  an  opinion  by  the  party  in  interest. 

The  testimony  of  Mrs.  Stover,  the  other  sister,  so 
far  from  affecting  this  view,  strengthens  it.  She  is 
asked  if  she  knew  why  her  father  gave  Mrs.  Patter- 
son the  farm.  She  answers:  "She  was  the  oldest 
child,  naturally  energetic,  five  years  older  than  myself. 
We  all  depended  on  her  more  or  less,  and  was  my 
Other's  main  support,  as  my  mother  was  an  invalid 
for  many  years.  She  was  of  great  service  to  him  in 
many  respects,  privately  and  publicly.  These  are 
some  of  the  reasons  why  he  made  the  deed  of  gift 
of  said  property.^'  It  is  evident  these  are  the  reasons 
for  the  opinion  of  the  witness — but  it  is  certain  that 
if   her  father   had   ever   given  these   reasons  to   her,  in 
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connection  with  a  statement  of  an  intention  to  give 
the  farm  over  and  above  the  shares  of  the  other 
children^  she  would  have  promptly  stated,  as  conclu- 
sive on  the  subject,  that  her  father  had  told  her  so. 
The  failure  to  so  state  makes  it  certain,  that  to  neither 
berself  or  Mrs.  Patterson  had  such  a  remark  or  in- 
timation, ever  been  made.  There  is  some  other  testimony 
of    like   kind   in  the   record    which   we   need  not  notice. 

The  only  testimony  that  tends  to  support  with  any 
certainty  the  contention  of  respondent  is  that  of  Mr. 
Fowler.  He  shows  he  lyas  an  intimate  friend  of  Mr. 
Johnson's,  and  details  the  services  rendered  by  Mrs. 
Patterson,  as  mistress  of  the  Presidential  mansion,  at 
Washington,  during  the  administration  of  her  father, 
tmd  also  the  keeper  of  his  house  during  the  war  at 
Nashville,  and  then  says  he  was  at  Greeneville,  at  Mr. 
Johnson^s  house  in  1871.  One  day  while  there  in 
his  parlor  Mr.  Johnson  spoke  ot  his  children,  that 
his  sons  had  been  .  failures,  but  spoke  tenderly  of  his 
two  daughters — Mrs.  Patterson  and  Mrs.  Stover,  said  he 
was  greatly  indebted  to  Mrs.  Patterson  for  her  services  at 
Washington.  She  had  shown  great  self-denial,  and 
her  cace  and  economy  had  saved  him  much  money 
and  that  he  then  added :  "  In  the  course  of  my 
business  I  have  become  the  owner  of  the  farm  on 
which  she  now  resides,  and  I  intend  it  for  her  as 
some  compensation  for  her  services  rendered  during 
my  administration." 

This  statement  of  what  the  witness  says  is  '^the 
substance  of  his  language,  and  some  of  his  expressions 
in  his  exact  words,''  is  what  the  case  of  respondent  must 
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turn  on,  so  far  as  anything  from  the  donor  is  con- 
cerned,  as   showing   any    purpose   in  making   the   gift. 

We  may  remark,  that  it  is  what  purports  to  be 
a  statement  of  what  the  party  had  said  nearly  two 
years  before  the  gift  was  made;  the  deposition  taken 
November  24,  1881,  upwards  of  nine  years  after  the 
conversation  occurred.  In  the  nature  of  the  thing 
such  testimony  has  in  it  elements  of  inherent  weak- 
ness— as  we  all  know  how  difficult  it  is  to  repeat 
language  accurately,  in  a  casual  conversation,  after  such 
lapse  of  time.  We  find  it  almost,  if  not  impossible, 
to  separate  our  present  impressions  from  what  memory 
actually  gives  us.  In  view  of  this,  it  is  a  rule  of 
evidence  in  our  law,  that  such  testimony  is  the  weakest 
of    all   testimony  deemed    competent. 

In  addition  to  this,  the  witness  has  not  told  us 
which  is  the  language  of  Mr.  Johnson  in  this  state- 
ment, and  which  his  own.  But  considering  that  sub- 
stantially such  a  conversation  was  had,  is  it  sufficient  in 
view  of  all  the  other  facts  shown,  to  overturn  the 
strong  prima  Jade  case  of  complainant  made  out  by 
presumption  of  law,  when  the  gift  alone  is  shown,  that 
it   was   but   an   advancement? 

Under  the  rule  stated  by  Judge  Turney,  9  Heis., 
818,  for  which  Morris  v.  Burroughs,  3  Atkins,  403, 
is  cited,  that  "the  intention  of  the  donor  is  to  be 
arrived  at  from  a  survey  of  his  conduct  and 
conversation  at  or  about  the  time  of  the  gift,  and  the 
agreement  must  depend  on  the  circumstances  at  the 
time,  and  cannot  be  made  better  or  worse  by  subse- 
quent  facis,''   it   is   doubtful    whether  such  testimony  as 
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we  are  now  considering  is  competent  at  all.  It 
certainly  does  not  accord  with  the  general  rule  of 
admissibility  on  this  question,  which  is  "that  when 
the  nature  of  a  particular  transaction  is  called  in 
question^  a  contemporary  declaration  by  the  party  who 
does  the  act  is  evidence  to  explain  it^^:  Evans  v. 
Jones,  8  Yer.,  463.  But  conceding  it  is  not  too 
remote,  for  the  sake  of  the  argument,  it  is  still  not 
inconsistent  with  the  idea,  that  this  valuable  farm 
was  intended  to  be  given  and  its  profits  enjoyed  in 
advance  of  such  a  gift  to  his  children,  and  these 
advantages  might  well  be  a  reward  for  services  ren- 
dered by  a  dutiful  daughter.  This  might  well  have 
been  done,  with  no  intention  to  express  anything  on 
the  real  question  as  to  whether  she  should  account 
ior  the  actual  value  of  the  farm  after  his  decease. 
But  be  this  as  it  may,  when  we  turn  to  the  other 
facts  in  the  case,  any  inference  drawn  from  the  state- 
ment referred  to  is  met  by  circumstances  of  more 
weight,  by  which  its  force  is  negatived  and  overturned. 
The  deed  of  gift  was  made  by  the  late  President 
Johnson,  a  man  of  commanding  talents  and  more 
than  ordinary  intelligence.  We  must  assume  he 
would  well  understand  how  to  make  plain  his  inten- 
tion in  such  a  gift,  if  he  had  any  beyond  the  fact, 
that  he  gave  the  property  to  his  favorite  daughter  as 
part  of  his  estate,  to  be  by  her  enjoyed  tn  presently 
with  its  rents  and  profits.  We  can  hardly  conceive, 
if  he  had  any  purpose  beyond  this,  certainly  the  pur- 
pose she  should  not  be  charged  with  it  in  the  final 
settlement   of    his    estate — and  this   the    very   object    of 
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the  gift  as  now  maintained — that  he  should  not  have 
said  so  in  the  face  of  the  deed,  and  recited  the  facts 
-of  which  witnesses  speak,  as  the  consideration  moving 
him  thus  to  discriminate  between  his  children.  This 
would  have  been  done  beyond  question,  if  in  fact 
any  thing  had  been  said  to  Jones,  the  draftsman,  on 
which  to  base  his  assumed  inference,  or  the  one 
assumed  in  argument,  that  such  a  gift  was  intimated 
by  Mr.  Johnson,  or  had  his  mind  been  in  any  way 
called  to  such  a  purpose.  Instead  of  this  we  have 
the  consideration  recited,  the  real  one  no  doubt,  as 
the  love  and  affection  he  ,  bore  to  his  daughter, 
Martha  J.,  precisely  the  recital  that  wf^uld  have  been 
found  in  a  similar  deed  of  gift  to  either  one  of  his 
other  children,  had  he  given  them  property  and  con- 
veyed  it  at   that  or  any  other  time. 

The  donor  having  himself  given  in  the  Face  of  the 
deed  the  consideration  in  his  mind  at  the  time  when 
it  was  made,  it  ought  to  require  very  clear  proof,  that 
•other  considerations  than  this  were  the  real  ones,  and 
'  they  left  to  be  gathered  by  uncertain  inferences  from 
the  circumstances  of  his  relation  with  his  daughter,  or 
a  casual  conversation  with  a  friend.  But  add  to  thip, 
what  is  maintained  by  respondent,  that  he  made  a 
neat  little  speech  when  delivering  the  deed,  and  yet 
the  respondent  herself  cannot  call  to  mind  that  either 
then  or  at  any  other  time  he  had  ever  mentioned  this 
additional  consideration,  or  rather  only  real  considera- 
tion for  the  deed,  if  her  contention  be  correct  riow, 
and  we  can   but  conclude,   that  no  such    purpose  then 

existed,   whatever  may    have  been   his    general   purpose 
41 — VOL.  13. 
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to  reward  the  special  devotion  of  this  daughter  in  the 
ultimate  disposition  of  his  estate,  which  is  shown  to 
have  been  considerably  over  $100,000,  a  very  large 
one  for  this  country.  He  could  have  settled  this  ques- 
tion  at  once  and  forever  by  using  only  about  the  same 
number  of  words  as  he  has  used,  expressing  his  real  in- 
tention, that  she  should  not  be  charged  with  this  gift* 
Instead  of  this  he  has  left  it  opes,  so  far  as  his 
own  acts  are '  concerned,  to  the  presumption  the  law 
makes  in  such  case,  which  he  is  assumed  to  have 
known  to  be  the  result  of  what  he  did,  as  he  is 
conclusively  presumed  to  have  known  the  law  of  the 
land.  The  fa^t  stated  by  Mrs.  Patterson,  that  he 
never  intimated  to  her  that  he  intended  to  charge  her 
for  the  farm  does  not  meet  the  point  at  all.  The  reaj 
question  is,  did  he  ever  intimate  or  say,  it  was  not 
to  be  done?  The  act  he  had  done  did  charge  her,  un-. 
less   a   contrary   purpose   is   clearly   shown. 

The  only  other  matter  we  deem  necessary  to  notice 
on  this  question  is  the  fact,  assumed  to  have  been 
proven,  that  before  1869,  a  package,  containing  the 
deed  of  Sevier,  clerk  and  master,  conveying  the  land 
to  Mr.  Johnson,  was  seen  in  his  trunk,  with  the  fol- 
lowing lines  written  on  it:  "This  I  give  to  my 
daughter,  Martha,  for  her  kindness  and  great  respect 
for  her  father,  and  I  do  not  wish  her  interfered 
with,  Andrew  Johnson.^'  This  inscription  fails,  how- 
ever, to  make  out  the  case  claimed.  It  was  only 
a  declaration  of  a  purpose-— or  could  amount  to 
nothing  more — as  it  could  not  have  been  operative  as 
a  conveyance.      It  cannot  be  made  to  mean  that  when 
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given  it  should  not  be  accouDted  for.  If  a  man  of 
Mr.  Johnson's  intelligence  had  intended  this  purpose, 
it  would  have  been  perfectly  easy  to  say  so,  and  that 
in  apt  aod  proper  words  to  express  his  meaning,  and 
the  fact  he  has  not  done  so  in  the  deed  together  with 
the  other  circumstances  of  the  case  we  have  referred 
to,  is  totally  inconsistent  with  the  existence  of  such 
a  ]>iirpose  in  his  own  mind.  To  hold-  the  contrary 
would  be  to  assume  for  Mr.  Johnson,  either  less 
sagacity  and  intelligence  than  his  high  position  and  well 
known  ability  demands,  or  that  he  did  not  act  as  any 
other  man  of  even  less  intelligence  would  have  acted 
in  giving  expression  to  his  purposes.  Neither  assump- 
tion is  warranted  by  anything  found  in  this  record, 
therefore,  cannot  be  assented  to  as  true.  The  result 
is  this  farm  must  be  accounted  for  at  its  reasonable 
value   at   the  time   when   received. 

We  now  proceed  to  dispose  of  the  questions  pre- 
sented in  argument  on  the  account  taken  in  the  case. 
The  broadest  question  presented,  however,  is  as  to  the 
competency  of  certain  witnesses,  especially  Maloney,  whose 
testimony  was,  in  general  terms,  excluded  by  the  chan- 
cellor on  or  after  the  hearing  on  the  first  trial,  and 
also   on   the   hearing   of  exceptions   to  the  last  report. 

The  facts  necessary  to  present  the  questions  made 
in  this  case  are  as  follows:  Maloney's  first  deposition 
was  taken  and  filed  May  6,  1881.  The  case  came  on 
to  be  heard  upon  "bill,  answers  and  proof,"  when  the 
bill  was  dismissed  as  to  Malotiey,  who  had  been  ap- 
pointed administrator  de  bonis  noriy  afler  the  death  of 
Andrew   Johnson,   Jr.,   who   had   succeeded   his   mother* 
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The  decree  made  by  th^  chancellor  on  this  hearing 
settled  several  questions^  for  instance^  held  that  the 
Henderson  farm  was  not  an  advancement,  that  the  pur- 
chase of  the  Holston  factory  was  an  investment  by  An- 
drew Johnson,  Jr.,  Mrs.  Stover  and  Mrs.  Patterson, 
with  all  the  machinery  and  fixtures  attached.  It  found 
that  part  of  the  real  estate  had  been  divided  by  agree- 
ment between  the  parties,  and  conveyances  executed, 
but  the  value  not  fixed  except  a  certain  fisirm  referred 
to.  It  then  ordered  an  account  on  the  basis  of  the 
facts  found  directing  the  value  of  the  real  estate  to 
be  ascertained  at  date  of  conveyances.  A  general  ac- 
count of  the  estate  against  ^he  administrators  who  had 
been  in  charge  of  it  was  then  ordered  on  the  plead- 
ings and  proof  in  the  record,  and  such  additional 
proof  as   parties   might   offer. 

This  account  eml>raced  the  usual  elements  of  ac- 
count in  such  cases,  assets  received,  or  that  ought  to 
have  been  received;  debts  due  the  estate  at  death  of 
President  Johnson;  what  remained  due  at  qualification 
of  present  administrator;  what  disbursements  he  had 
made,  etc.;  what  assets  came,  or  ought  to  have 
come,  to  the  hands  of  Andrew  Johnson,  Jr.;  what  dis- 
bursements he  had  made  and  if  any  were  lost  by 
neglect. 

An  account  of  amounts  received  by  each  distributee 
was  ordered,  Mrs.  Patterson  not  to  be  charged  with 
the  Henderson  farm.  "  Jn  addition  an  alternative  ac- 
count was  ordered,  in  which  the  Henderson  farm  was 
to  be  treated  as  an  advancement,  and  the  Holston 
factory   as   personalty    purchased   to   secure   a   debt,   and 
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standing  in  the  place  of  the  debt,  and  then  it  is  added 
the  master  may  report  on  all  special  matters  be  may 
be  requested  in  writing  to  report  on  by  either  party. 
Power   was   also    ordered  to  be  assigned  to  complainant. 

The  master  made  his  report  to  the  November  term, 
1881,  when  various  exceptions  were  filed,  and  the 
case  heard  on  these  exceptions  by  both  parties.  Nine 
of  the  exceptions  by  complainant  were  sustained,  and 
the  case  again  referred  to  the  master  for  ^'a  further 
and  more  detailed  and  complete  account  of  the  mat- 
ters involved."  It  is  then  said:  "The  master  will 
do  so  as  indicated  in  the  exceptions,  and  as  herein- 
after directed."  It  is  seen  up  to  this  point,  the 
decree  adjudges  nothing,  as  the  result  of  his  action, 
and   leaves   the   whole   matter   open. 

It  then  proceeds,  however,  on  fourth  exception,  in 
sustaining  it  to  make  an  adjudication  on  the  com" 
peienoy  of  Thos.  Maloney,  defendants'  witness,  as  the 
decree  says:  "In  certain  particulars  as  fully  herein 
adjudicated,"  and  then  recommits  said  report  to  the 
master,  as  to  all  the  items  mentioned  in  the  excep- 
tion. It  is  then  stated,  that  the  defendants  had 
moved  to  strike  out  exception  to  Maloney 's  testimony, 
made  by  complainant  entered  on  the  deposition,  which 
was  done  because  they  were  to  the  competency  of 
the  testimony,  and  should  be  taken  at  the  hearing. 
Then  follows  a  recital  showing  what  the  objections 
to  Maloney's  testimony  were,  fthat  he  was  attorney 
at  law  and  confidential  legal  adviser  of  Andrew 
Johnson,  Jr.,  as  an  individual  and  as  administrator,  and 
he   is   incompetent  to   testify   as  to  matters  which   came 
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to  his  knowledge  through  said  relations^  and  it  was  so 
adjudged^  The  court  being  further  of  opinion  that  the 
exception  taken  to  the  deposition  of  Thos.  Maloney,  as 
well  as  orally,  on  the  hearing  to  the  reading  of  the 
same  as  on  the  deposition,  and  exhibits  thereto  '^in 
all  such  particulars  of  said  depositions  which  relate  to 
transactions  and  conversations  had  with  and  statements 
made  by  Andrew  Johnson,  Jr.,  and  Andrew  Johnson^ 
8r.,  and  all  information  which  the  said  Maloney 
received  through  his  said  relation  as  attorney  and 
legal  adviser^  and  would  not  have  been  known  but, 
for  said  relation,  and  to  such  matters  as  was  intended, 
or  entrusted  to  him,  which  tend  to  injure  and  charge 
or  in  any  manner  decrease  the  estate  of  said  Andrew 
Johnson,  Jr.,  is  well  taken,  sustains  the  olyection, 
and  adjudges  the  said  witness  as  to  the  matters  stated 
to  the  extent  above  stated  incompetent,  and  the  same 
be  excluded,  and  the  master  in  restating  the  account 
will  not  consider  them  to  that  extent."  It  was  then 
decreed  that  the  master^s  report  be  confirmed  except 
as  modified  "and  that  portion  of  the  same  which  is 
based  on  the  incompetent  testimony  of  Maloney,  and 
also  M.  J.  Patterson  and  Mrs.  Stover,"  as  to  whom 
certain  exceptions  had  been  taken,  after  recommitting 
the  report  as  to  the  matters  referred  to,  the  other 
part   was  in    all  things  confirmed. 

He  then  gives  some  eight  specific  directions  as  to 
taking  the  account,*  wjth  a  general  one  as  to  all 
matters   proper   for  a   final   settlement. 

Exception  fourth,  on  which  the  ruling  was  made 
above    cited,    is    because     the     master     had     based     his 
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result^  ^^80  far  as  he  had  gone^  and  as  far  as  the 
same  is  adverse  to  the  interest  of  the  complainant  in 
the  maifif  on  the  testimony  of  Maloney,  and  this  is 
objected  to^  because  the  information  was  obtained  while 
acting  as  attorney,  and  in  consequence  of  that  relation/^ 

It  is  seen  from  this  statement  that  the  deposition 
of  Maloney  was  read  on  the  hearing  at  first  trial, 
without  objection,  but  had  no  bearing  in  the  matter 
now   referred   to,   on   any   question   then   adjudged. 

On  the  matters  of  account  then  ordered,  so  far  as 
his  testimony  was  concerned,  its  bearing  was  alone  to 
be  operative  in  the  future.  We  think  the  party  to 
be  affected  by  it,  might  well  take  the  exception  at 
the  time  he  has  done  so,  that  is  to  say,  by  exception 
to  the  report  of  the  master*  to  such  matter  as  was 
alone  to  be  adjudged  on  the  report,  and  a  proper  ex- 
ception would  raise  the  question  of  the  relevancy  or 
admissibility  of  the  matter  testified  to  by  a  witness; 
that  is,  whether  the  testimony  was  proper  legal  proof 
on  which  to  base  a  liability  on  the  party  then 
making  the  objection.  If  the  report  was  not  based 
on  legal  and  competent  proof,  it  is  a  proper  matter 
of  exception,  as  this  goes  directly  to  the  legal  cor- 
rectness  of   the   result   reached. 

It  is  seen  from  this  statement,  that  the  exception 
itself  points  out  no  specific  matter  in  the  testimony 
of  Maloney  as  incompetent.  The  deposition  thus  ex- 
cepted to  in  the  exhibits  extends  from  page  274  to 
381  inclusive,  about  107  pages.  ^It  assumes  that 
the  main  matter  of  the  testimony  of  the  witness  is 
incompetent  for  the   reason  given.  /  The   decree  of   the 
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court  only  assumes  in  general  terms  that  such  te8ti«> 
mony  was  incompetent  in  matters  tending  to  charge 
complainant^  '^  whose  knowledge  of  the  hcts  came 
through  such  relations/^  and  to  this  extent,  directed 
the  master  to  exclude  the  testimony  in  restating  the 
account. 

The  exception  then  is  general  to  the  main  testi- 
mony of  the  witness^  and  the  ruling  is  that  so  much 
of  the  facts  as  obtained  by  reason^f  the  relation  of 
attorney  should  be  excluded^  but  the  clerk  left 
to  decide  what  was,  and  what  was  not  in- 
cluded within  the  rule,  /it  is  settled  by  all  our 
decisions  that  a  general  exception  to  the  competency 
of  the  particular  witness,  does  not  reach  the  matter 
of  his  testimony,  if  the  witness  be  in  fact  competent. 
Such  objection  only  goes  to  the  individual  and  not  to  the 
matter  to  which  he  may  depose:/  MtUer  v.  StaUy  12 
Lea,  225,  where  the  cases  in  our  court  'are  col- 
lected by  Judge  Cooper;  so  an  objectibn  to  an  entire 
deposition  where  part  of  it  is  competent,  and  part  not^ 
will  not  be  noticed  by  this  court.  The  particular 
matter  deemed  objectionable  must  be  specified  in  some, 
particular  way,  as  by  the  number  of  the  questions 
and  the  answers,  as  the  matter  stated,  and  set  out  in 
full^  so  that  we  can  see  with  reasonable  certainty  at 
least,  what  the  objectionable  matter  is.  This  ought 
to  be  done  in  a  bill  of  exceptions  as  being  more 
convenient — but  may  be  done  in  the  decree — still  it 
must  have  the  indicated  certainty:  See  Brandon  v. 
MuUiniXy  11  Heis. ;  Taylor  v.  Mayhad,  2  Head,  598;  2 
Head,    121.       The   reason   and   necessity   of   the   rule  is 
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seen  in  tbis  case.  His  Honor,  the  chancellor,  for  want 
of  such  specification,  has  merely  ruled  on  abstract 
questions  of  law,  and  left  the  whole  matter  open  on 
coming  in  of  the  report  of  the  master  to  see  whether 
he  properly  applied  the  rule.  We  are  left  in  the 
same  condition,  to  examine  107  pages  of  a  deposition, 
to  see  what  part  of  it  was  the  result  of  professional 
confidence  and  what  was  not,  and  that  upon  a  general 
objection  which  'simply  assumes  that  all  which  was 
thus  known  is  incompetent,  v  We  cannot  notice  this 
objection   for  the  reasons  given^ 

The  objection  is  one  that  can  readily  be  made 
definite,  and  it  should,  in  this  case,  have  been  done, 
as  there  is  much  if  not  all  of  the  matter  that  is  not 
withiu  the  settled  rules  of  the  law  on  this  subject. 
Our  Code,  section  4784,  (new  Code,)  has  embodied  but 
the  common  law  principle  in  this  language:  ^^No 
attorney  or  counsel  shall  be  permitted,  in  giving 
testimony  against  a  client,  or  person  who  consulted 
him  professionally,  to  disclose  any  communication  made 
to  bim  as  attorney  by  such  person,  during  the  pendency 
.  of  the  suit,  before   or  afterwards,  to  his   injury." 

This  language  excludes  all  communications,  and  all 
facts  that  come  to  the  attorney  in  the  confidence  of 
the  relationship.  But  there  are  many  transactions 
between  attorney  and  client,  that  have  no  element  of 
confidence  in  them,  of  which  he  is  competent  to  testify. 
For  instance,  he  may  prove  his  client's  handwriting; 
may  prove  what  money  was  collected  by  him,  when 
paid  over,  and  to  whom  paid:  Weeks  on  Attorney, 
277:    Greenl.    vol.   1,   sec.   246. 
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For  these  reasons  the  report  of  the  Referees  holding 
the  deposition  of  Maloney  in  this  case  should  be  ex- 
cluded is  disapproved^  and  the  same  must  be  con- 
sidered as  the  basis  of  the  account  to  be  taken  in 
the   case. 

The  other  exceptions  to  competency  of  witnesses 
need  not  be  discussed,  except  when  they  go  to  the 
<5ompetency  of  the  parties  themselves  to  testify,  and 
we  believe  there  is  nothing  of  any  importance  in- 
volved in  this  aspect  of  the  case,  as  Mrs.  Stover's 
testimony,  Bessie  Johnson's  and  Mrs.  Patterson's  were 
mainly  on  the  question  of  advancement,  and  the  character 
of  the  purchase  of  the  Holston  factory.  •  Having  settled 
these  questions,  it  is  unimportant  to  discuss  the 
questions  raised  as  to  their  personal  competency.  The 
result  .would  not  be  changed  either  way  by  the  testi- 
mony they  gave  which  is  as  general  in  these  cases  as  in 
the   one   discussed. 

This  ruling  on  the  testimony  of  Maloney  will 
necessitate  the  recasting  of  a  considerable  portion  of 
the  account.  The  amount  thus  involved  will  be  seen 
from  the  Referees'  report,  and  the  exceptions  thereto 
by   the   respondents. 

We  proceed  now  to  dispose  of  the  other  minor 
questions  raised  by  complainant  and  respondents  in 
their  exceptions  to  Referees'  report.  First,  complainant 
objects  to'  the  valuation  of  the  Henderson  farm  at 
$10,000.  The  proof  varies  from  about  $8,000  up  to 
$17,000,  the  amount  paid  for  it  in  1876,  by  Presi- 
dent Johnson.  We  have  examined  it,  especially  the 
depositions    referred    to    in    the     exceptions,   and     think 
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ihe  correct  result  as  can  be  done.  It  will  stand  at 
$10,000.  The  exception  was  disallowed,  and  Andrew, 
Jr's,  estate  charged  with  the  Wilhoit  debt  of  |f882.61. 
Taking  the  proof  referred  to,  we  think  the  Referees' 
report  is  correct.  Gass'  deposition  is  not  shown  to 
have  been  excepted  to  on  the  hearing,  and  admitted 
the  case  is  made  out  and  the  exception  was  properly 
disallowed.  It  is  also  objected,  that  interest  was  not 
allowed  on  the  9«}^&00  compensation  allowed  Andrew 
Johnson,  Jr.,  as  administrator  from  date  of  his  death. 
We  think  the  Referees  ruled  correctlj  on  this  question. 
The  amount  of  compensation  in  our  practice  is  properly 
settled  when  the  account  is  taken.  It  does  not  bear 
interest  by  law,  and  we  see  no  reason  why  it  should 
be   allowed   as  a  matter,  of   discretion   in   this  case. 

An  exception  is  taken  because  complainant's  twenty- 
first  exception  to  the  master's  report  is  disallowed,  and 
Mrs.  Stover  exempted  from  charge  of  J782.35  rent 
of  Lowry  property.  It  is  very  clearly  shown  by  the 
proof  that  complainant's  intestate,  as  well  as  the  other 
distributees,  agreed  upon  a  settlement  of  the  divorce  suit 
of  Mrs.  Stnver,  then  Mrs.  Brown,  and  that  this  item 
was  then  adjudged,  together  with  others  involved  in  a 
settlement  of  a  debt  due  from  Brown  to  the  estate,  and 
a  balance  struck  as  per  agreement  of  parties,  by  which 
Mrs.  Stover  was  released  from  this  liability,  and 
f  1,040  agreed  upon  as  the  proper  sum  to  be  charged 
to  her.  She  is  properly  charged  with  this  sum.  It 
was  a  settlement  of  a  matter  of  interest  to  the  family 
■agreed    on    by    all   parties,   and    ought   not   now   to    be 
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disturbed  by  any  one^  much  less  by  the  administratrix 
and  personal  representative  of  Andrew,  Jr.,  no  fraud 
or  undue  means  having  been  used  in  obtaining  the 
agreement.       This   exception   is  disallowed. 

The  first  exception  of  defendant  to  be  noticed  and 
not  disposed  of  by  what  has  already  been  said,  is  that 
Robinson's  testimony  was  excluded  by  the  chancellor  and 
Referees.  This  was  error,  as  he  did  not  acquire  the 
information  by  reason  of  any  confidential  relation,  nor 
is  the  exception  so  taken  or  presented  in  the  record, 
to   be   noticed. 

The  next  is  because  the  Referees  have  approved 
the  holding  of  the  chancellor  that  Mrs.  Stover  and 
Mrs.  Patterson  were  not  competent,  as  witnesses,  to 
prove  the  facts  they  have  deposed  to,  as'  to  transac- 
tions with  Andrew  Johnson,  Sr.,  on  hearing  at  No- 
vember term,  1881,  and  on  final  hearing  in  1884. 
It  is  only  necessary  to  say,  that  the  objection  is  taken 
to  their  testimony  in  the  precise  form  and  language 
and  in  same  decree,  as  the  objection  to  Maloney's  tes- 
timony, and  for  the  same  reason  cannot  be  noticed  so 
far  as  the  hearing  in  1881,  is  concerned.  There  is 
nothing  in  their  testimony,  however,  bearing  on  the 
matters  occurring  between  them  and  their  father  in 
reference  to  his  property  in  which  their  testimony  was 
not  competent.  His  estate  was  not  sought  to  be 
charged  by  any  claim  against  him,  to  be  made  out 
by  conversation  or  transactions  had  between  them  and 
hira.  It  is  only  a  contest  between  his  heirs  and  dis- 
tributees. Section  3813  d,  old  Code,  has  no  application 
to   such   a   state   of   facts   as   this. 
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We  need  not  discuss  the  question  as  made  on  hear- 
ing in  1881,  as  the  objection  is  general  in  the  dearee 
withoat  pointing  out  any  matter  of  the  testimony  in 
any  way  objected  to.  The  witnesses  were  competent 
as  such,  the  point  of  the  objection  is  to  the  matter 
of  their  testimony,  and  this  objectionable  matter  is  not 
designated.  It  is  only  stated  that  objection  was  made 
to  the  testimony  of  Mrs.  Stover  and  Patterson,  wherein 
they  are  of  '^  statements  by  and  transactions  with  An- 
drew, Jr."  This  points  out  and  defines  nothing,  and 
cannot  be  noticed  in  this  court.  The  next  as  to 
Maloney's  testimony  and  his  wife's  is  disposed  of  in 
the  same  way — it  simply  a  personal  objection  to  com- 
petency, and  points  out  no  objectionable  matter  de- 
posed to.  The  sixth  has  already  been  disposed  of  as 
to   the   Holston   factory. 

Exception  seventh  is  to  a  reported  overcharge  of 
interest  from  December  21,  1877.  This  exception  is 
well  taken,  as  the  report  shows,  that  while  Andrew, 
Jr.,  is  charged  with  this  sum  as  received  in  Decem- 
ber, 1877,  and  did  not  in  fact  receive  it  until  April 
after,  yet  he  is  credited  with  the  same  as  paid  out 
on  same  day  and  interest  computed  from  that  time; 
and   so   the   result   is   the   same   in   the   end. 

Eighth  exception  is  to  alleged  errors  in  interest  on 
two  items.  The  exception,  however,  is  too  general 
to  be  noticed,  even  if  well  taken.  It  is  that  the 
record  shows  the  report  of  the  master  is  correct,  and 
certain  pages  of  the  record  cited — but  in  what  the 
^rror  consists  we  are  not  shown  by  the  exception. 
This  exception   is   overruled. 
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Ninth  exception  is  to  item  $1,261,  and  was  dis- 
allowed by  Referees  because  supported  by  Malouey'& 
deposition.  This  was  error  under  what  we  have  said 
in  former  part  of  this  opinion ;  besides,  the  vouchers 
are  presented  for  it,  and  those  were  not  incontpetent 
to  be  proven  by  Maloney  in  any  aspect  of  the  case. 
This   exception    to   report  of  the   Referees   is   sustained. 

The  tenth  exception  is  admitted  to  be  immaterial 
as   it   is  only    to  the   sumnling    up   of  the    report. 

The  eleventh  exception  is  because  the  Referees  re- 
port  that  the  counsel  fees  of  present  administrator 
should  not  be  allowed — thev  are  to  R.  M.  Barton 
$234.50,  and  J.  H.  Robinson  $250^  and  paid  for 
services  in  this  cause.  We  see  no  good  reason  why 
they  should  not  be  allowed^  a  settlement  of  the 
estate  was  necessary  to  be  had.  The  present  adminis- 
trator certainly  was  in  no  default.  Had  not  been  in  office 
six  months  when  this  suit  was  commenced,  and  counsel 
was  absolutely  necessary  to*  aid  in  its  management. 
He  was  not  bound  to  employ  such  counsel  at  his 
own  expense,  at  any  rate  is  entitled  to  be  reimbursed 
for  his  proper  expenditures   under  the  facts  in  this  case 

The  next  exception  is  to  the  allowance  of  $3,500 
for  services  of  Andrew  Johnson,  Jr.,  as  administrator. 
There  is  a  good  deal  urged  as  to  his  want  of  capacity 
to  manage  the  business,  and  that  Mr.  Mal6ney,  his 
counsel,  did  most  of  the  bu^^iness.  But  aflter  careful 
consideration^  we  do  not  see  any  reason  to  change  this 
allowance.  There  seems  to  have  been  no  mismana^- 
ment,  and  if  the  large  amount,  over  $100,000,  was 
well    managed   during   the  three    years,   or   about    that. 
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while  he  controlled  it,  by  the  aid  of  efficient  counsel^ 
we  see  no  reason  in  this  to  cat  down  the  eompensa* 
tion^   which   is   certainly    very   reasonable. 

The  thirteenth  exception  is  because  Referees  refuse  to 
charge  Andrew,  Jr.,  with  some  checks,  given  in  his 
favor  by  his  father  on  a  Knoxville  bank.  The  checks 
are  shown,  signed  by  Andrew  Johnson,  by  Andrew 
Johnson,  Jr.,*  and  were  paid  to  Andrew,  Jr.,  by  the 
bank.  These  checks  are  two  of  them  for  $100  each 
and  two  for  $50.  We  cannot  say,  that  these  checks 
were  or  ought  to  be  charged  as  advancement.  We 
do  not  see  any  evidence  that  such  was  the  case.  The 
probability  is,  that  they  were  sums  given  by  the 
father  to  the  son,  but  may  have  been  for  other  pur- 
poses. It  would  have  been  a  violent  presumption  to 
say,-  that  small  sums  given  by  a  wealthy  father  to  a 
son   were   intended    to    be   charged   against  the   son. 

Fourteenth,  because  Referees  have  refused  to  allow 
items  of  $50  and  $700,  because  not  made  out  of  the 
proof.  The  $50  is  shown  to  have  been  received  by 
vouchers  attached  to  Maloney^s  deposition,  a  receipt  for 
registered  letter  was  disallowed  because  thus  proven. 
It   should    be   charged    to   Andrew,   Jr. 

As  to  the  $700  the  exception  is  simply,  that  the 
Referees  have  reported  that  the  exception  of  respond- 
ents to  this  item  should  be  disallowed,  because  it  is 
alleged  that  the  proof  to  sustain  them  is  insufficient. 
This  is  a  proper  charge,  says  the  exception,  and  the 
Referees  should  have  so  reported.  This  is  disallowed 
because  supported  by  testimony  of  Maloney.  It  is 
within  the  principle   we  have  announced  of  competency 
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of  Malooey^  even  if  the  objection  had  been  specifically 
made.  It  was  proof  of  money  paid  over  by  the 
attorney^  and  he  was  competent  in  any  aspect  to  prove 
this.  It  was  in  no  sense  a  colifidential  communica- 
tion. This  item  is  a  proper  charge  against  Andrew, 
Jr.,  and  the  exception  is  well  taken  to  Referees' 
report.  The  same  principle  applies  to  the  items  and 
the  fifteenth  exception,  which  are  sustained  by  additional 
testimony  showing  money  sent  by  registered  letters  or 
postoffice  receipts  and  express  receipts.  This  exception 
to   report   is   sustained. 

Sixteenth  exception  is  that  A.  J.  Patterson  is 
charged  with  rents  of  Holston  cotton  factory.  This 
excepiion  must  be  sustained.  The  administration  as 
such  has  nothing  to  do  with  real  estate,  unless 
needed  to  pay  debts,  and  cannot  be  held  officially 
responsible  in  a  case  like  the  present.  Besides  it 
shows  he  was  in  possession  only  as  agent  of  owners, 
Mrs.   Stover   and    Patterson,   and   not    as  administrator. 

Seventeenth  exception  is  because  of  allowance  of 
interest  against  Patterson  on  amount  of  money  shown 
to  have  been  in  his  hands  by  clerk's  report.  We 
concur  with  Referees  that  this  is  a  proper  charge. 
From  his  own  testimony  we  think  he  has  used  this 
money,  as  he  does  not  pretend  that  he  has  kept  it 
separate  from  his  own  funds,  only  that  he  has  always 
had  money  on  hands  to  settle.  He  could  have  re- 
lieved  himself   by   paying   it   into   court. 

The  eighteenth  exception  is  for  failure  to  report, 
that  A.  Johnson,  Jr.,  should  be  charged  with  $10,000 
in   bonds,   whereas    he  is  charged    |9,450.       We   think 
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the  parties  received  the  bonds  at  face  value.  The 
others  *  did  so,  and  so  the  matter  was  settled,  and 
should   stand   at   that   sum.       Exception  allowed. 

Nineteenth  exception  is  as  to  value  of  hotel  property- 
fixed  by  master^s  report  at  $3,500,  raised  to  $4,000  by 
chancellor.  We  think  the  master^s  report  is  sustained 
by  the  proof,   and   that  sum    will   be   charged. 

The  next  and  last  question  is,  as  to  the  charging 
interest  on  ad\^ancements.  This  is  raised  as  to  the 
Henderson  farm  mainly,  if  not  entirely,  in  the  argument. 

It  is  settled  by  all  authority,  we  believe,  that  in- 
terest is  not  to  be  charged  before  the  death  of  the 
testator  or  intestate :  See  Wait's  Act.  &  Def.,  vol.  1, 
212,   and   authorities   cited. 

The  chancellor  charged  no  interest  whatever  in  his 
decree.  The  Referees  report  that  interest  should  be 
charged  on  advancements  made  in  the  lifetime  of  in- 
testate from  time  of  his  death.  It  was  so  laid  down 
as  a  dictum  in  the  case  of  Burton  v.  DicJdnaon,  3 
Yer.,  112,  and  approved  in  editor's  note,  p.  122.  It 
was  so  decided  as  the  general  rule  in  the  case  of 
McNairy  v.  McNairy,  Nashville,  December  term,  1874, 
after  much  consideration  in  an  able  opinion  by  Judge 
McFarland. 

We   thirfk   this,  as  a  general  rule,   is  correct,  as  then 

held,    and    the     Referees    have    correctly    reported    on 

this    question.       It    will,   in    most    cases,    produce    the 

desired    end,   as     said    in   that  opinion;    there    may   be 

cases     where    it    might    not    reach    equality,   the   leading 

object   of   our    law    in    such    cases,   and    then   it   could 

be   80   applied   as   to  produce   that  result.      In  this   case 
42— VOL.    13. 
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it  will  work  no  injustice,  as  far  as  we  can  see,  and 
if  the  advancement  is  not  charged  with  interest  from 
the  death  of  the  ancestor,  then  the  party  will  be  getting 
that  much  more  than  an  equal  share  of  the  estate. 
She  will  have  to  account  for  it,  and  have  it  charged 
against  her,  at  its  value  when  received,  and  starting 
from  the  death  of  Andrew  Johnson,  interest  will  be  calcu- 
lated on  the  ascertained  value  as  fixed  in  this  opinion. 
The  questions  raised  on  certain  pleas  in  abatement 
were  waived  and  abandoned  by  counsel  on  the  argu- 
ment, and  need  not  be  considered.  A  decree  can  be 
drawn  in  accord  with  this  opinion.  Costs  will  be 
paid   out   of    the   funds   of   the  estate. 


Oaledonia    Hunter    v.   G.    W.   Gardenhire,  et    aL 

J .  Lost  Will.  Proof  to  set  up.  To  set  up  a  loet  will  of  realty  requires 
the  clearest  and  most  natisfactory  evidence  of  two  unexceptionable 
witnesses. 

2.  Collusive  Litigation.  Where  complainant  and  certain  defendants 
collude  to  defeat  another  defendant  in  litigation,  and  the  other  de. 
fend  ant  is  discharged  for  want  of  proof,  neither  of  the  colluding 
parties  is  entitled  to  demand  a  decree  against  the  other  because  of 
admissions  made  in  aid  of  their  scheme.  The  court  in  its  discretion 
decrees  a  dismissal  of  the  bill,  and  taxes  all  the  colluding  parties 
jointly  with  costs. 


FROM    HAMILTON. 


Appeal   from    the    Chancery   Court    at   Chattanooga 
W.   M.  Bradford,  Ch. 
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Clift  &  Bates  and  J.  A.  Minkis  for  complainant. 

DeWitt  &  Shepherd  and  Key,  Richmond  & 
Clark  for  defendants. 

Inoersoll,  Sp.  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  by  a  young  woman  of  twenty- three 
years  to  set  up  the  will  of  her  grandfather,  William 
Gardenhire,  alleged  to  have  been  suppressed  or  destroyed 
by  her  uncles,  defendants,  more  than  forty  years  ago, 
ajid  to  assert  thereunder  her  title  in  remainder  to  an 
undivided  interest  in  valuable  real  estate  in  and  near 
the  city  of  Chattanooga,  owned  and  held  by  numerous 
defendants  under  deed  of  conveyance  in  fee  from  the 
heirs  of  her  said  grandfather,  and  to  have  said  clouds 
^removed  from  her  title;  or,  if  not  entitled  to  this  relief 
against  the  purchasers,  then  she  prays  for  a  judgment 
against  her  said  uncles  for  the  value  of  her  share  in 
said   lands. 

The  present  owners  of  the  land  demurred,  and  the 
chancellor  allowed  their  demurrers.  Two  of  the 
uncles,  both  insolvent,  one  of  them  a  shrewd  schemer 
called  "Judge,"  who  contracted  for  one-third  of  com- 
plainant's anticipated  recovery  in  this  case  for  the  con- 
sideration of  proof  to  be  furnished  by  him,  and  the 
other  called  "Doc,"  an  octogenarian,  who,  after  a  long, 
rambling  life,  had  returned  to  Tennessee  from  Illinois, 
"bringing  nothing  with  him  and  leaving  nothing  be- 
hind," and  is  living  around  with  his  kinfolks,  and 
particularly  with  "Judge,"  join  in  an  answer,  prepared 
for  them  by  complainant's  solicitors  without  fee  or  even 
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the  promise  thereof  from  them,  wherein  they  admit  the 
due  execution  of  the  will  by  their  father  and  the  de- 
vise of  all  the  lestator^s  realty  to  complainant^s  mother 
for  life,  with  remainder- over  to  her  children,  if  she 
should  be  married  and  have  any;  and  "Judge"  confesses 
that  he  participated  in  the  suppression  and  spoilation  of 
the  will,  whereby  his  sister  was  defrauded  of  her  land, 
and  his  father's   mulatto   children  of    their  freedom. 

The  other  brother,  G.  W.  Gardenhire,  the  principal 
defendant,  out  of  whom  complainant  and  her  champertor 
uncle  expected  to  make  their  money,  answered  on  oath 
denying  generally  and  particularly  all  the  material 
allegations  of  complainant's  bill,  on  which  her  right 
to   relief   must   reqt. 

A  large  volume  of  proof  was  taken  on  both  sides. 
On  the  hearing-  the  chancellor  declared  the  equities  of 
the  bill  met  and  denied  by  the  answer  of  G.  W. 
Gardenhire  and  not  sustained  by  proof,  and  dismissed 
the  bill  entirely,  not  even  allowing  complainant  decree 
against  her  uncles,  "  Judge"  and  "  Doc,"  who  expressly 
confessed  all  the  facts,  and  law,  too,  on  which  she 
based   her  claim.       She  appealed. 

The  Referees  recommend  affirmance  and  complainant 
excepts. 

The  first  objection  to  tl\e  decree  and  report  is 
that  the  chancellor  forced  complainant  to  trial  over  an 
application  for  continuance  based  on  affidavits.  The 
Referees,  on  examination  of  the  affidavits,  pronounce 
them  insufficient  to  require  a  continuance,  and  report 
that  the  refusal  thereof  by  the  chancellor  does  not 
call   for  reversal.       We  concur  in  the  conclusion  of  the 
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Be&rees    on   this    point,   not,   however,  for    the    reason 

assigned   of   the  insufficiency   of   the    affidavits,   but   for 
the  more  satisfactory  cause,  that  it  does  not  appear  from 

the    record    that    they    were     ever    presented     to    the 

chancellor,   or    that  a  continuance    was   ever   asked    by 

or  refused   to   complainant. 

The  other  exceptions  may  all  be  gathered  and  con- 
sidered together  under  the  sixth,  and  this  treated  as  a 
sufficiently  specific  exception  to  the  finding  and  report, 
'^that  the  complainant  has  failed  to  make  out  her 
case,  and  that  William  Grardenhire  left  no  will,  as 
described  in  the  bill,^^  to  open  the  entire  case.  This 
presents  solely  a  question  of  fact ;  and  the  con- 
tention is  to  be  decided  by  the  weight  of  proof. 
For,  though  complainant's  mother  is  still  alive,  and 
complainant  therefore  not  entitled  to  i^ecover  possession 
of  the  land;  yet,  if  she  is  the  devisee  in  remainder, 
and  third  parties  under  conveyance  from  the  life* 
tenant  and  from  others,  are  claiming  and  holding  the 
land,  she  may  have  these  clouds  removed;  and  if  her 
muniment  of  title  has  been  fraudulently  suppressed 
and  destroyed  by  others,  who  have  thereupon  claimed 
and  sold  the  land  as  their  own,  by  means  of  which 
suppression  of  title  and  sale  of  land  she  has  lost 
title  thereto,  the  spoliators  must  account  to  her  for 
the  value  of  that  of  which  their  fraud  has  deprived  her. 

Geo.  W.  Gardenhire  not  only  answers  on  oath, 
denying  all  charges  of  fraud  and  spoliation  by  him, 
and  even  the  execution  of  any  valid  will,  particularly 
one  giving  any  title  to  complainant,  but  he  fortifies 
his  answer  by   proof   of   his  good  character    by  credible 
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witnesses,  Jadge  Key,  deposing  on  an  acqoaintance 
of  thirty  years,  that  he  is  ^'as  honest  and  honorable 
in  his  dealings  and  contracts  as  any  one  he  ever 
knew,  and  that  that  was  his  character  with  those  who 
had  dealt  most  with  him/'  Complainant,  to  obtain 
a  decree,  must  show  not  only  that  her  grandfather  left 
a  valid  will,  but  also  that  she  was  a  devisee  in  remainder 
thereunder;  for,  it  is  plain  she  can  have  nothing  in 
virtue  merely  of  the  alleged  devise  to  her  mother  in  fee. 
To  prove  this,  she  must  not  only  comply  with  the 
general  rule  of  evidence  in  equity  requiring  the  sworn 
answer  to  be  overcome  by  two  credible  witnesses,  or 
the  equivalents  thereof,  hut  she  must  also  raise  her 
proof  to  the  standard  required  by  the  well  established 
rule  applicable  to  cases  of  this  character,  wherein  it 
is  sought  to  set   up  a  lost  or  suppressed   will. 

As  stated  by  Swinburne,  the  rule  is:  "If  a  testa- 
ment be  made  in  writing,  and  afterwards  lost  by  some 
casualty,  if  there  be  two  unexceptionable  witnesses, 
who  did  see  and  read  the  testament  written,  and  do 
remember  the  contents  thereof,  these  two  witnesses 
deposing  to  the  tenor  of  the  will  are  sufficient;  and 
Williams  on  Executors,  p.  209,  adds  that  the  con- 
tents or  substance  of  a  lost  will  may  be  established 
upon  satisfactory  proof  that  it  was  duly  made  and 
not  revoked  by  the  testator ;  "  but  when  allegations  of 
this  sort  are  made,  they  must  be  supported  by  the 
clearest  and  most  stringent  evidence."  This  rule  of 
evidence  has  been  approved  and  applied  by  this  court 
in  Buchanan  v.  Matlock,  8  Hum.,  389,  and  other  cases. 
Has    complainant    by   the    clearest  and    most  stringent 
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evideDce  of  two  anezceptioDable  witnessee^  who  saw 
and  read  the  will  and  remember  the  contents  thereof, 
overcome  the  answer  of  defendant,  Geo.  W.  Garden- 
hire,  with  proof  that  she  was  a  devisee  in  remainder 
under   a   valid   will   of   William  Gardenhire? 

If  the  question  were  only  whether  the  old  man 
had  made  a  will,  it  might  be  open  for  argument;  in- 
deed it  may  be  conceded  for  the  purpose  of  the 
present  case  that  he  did  make  one,  freeing  his  slaves, 
and  giving  the  rest  of  his  estate  to  his  daughter, 
Susan.  But  the  only  witness  who  deposes  that  the 
children  of  Susan  Gardenhire,  mother  of  complainant, 
were  to  have  r«^mainder>over  after  Susan,  is  Jas.  T.,  alias 
"  Judge"  Gardenhire ;  and  he  is  anything  but  un  • 
exceptionable   as  a   witness. 

Impeached    by    a  score   of   credible    witnesses,  dis- 
trusted   even    by    his    friends   where    he   has    interest, 
onfessing  at   last,  after   repeated    denials,   that  he  had 
been   interested   as   a   champertor  in   the   suit,  indulging 
in    prevarications  and   evasions,   and   when  detected   and 
exposed,    offering    frivolous    and   incredible    excuses   for 
his    quibbles   and    untruths,   he    appears    in   the    record 
as    a    most    exceptionable   and    untrustworthy    witness, 
hardly   able    to   sustain   an   allegation    undenied,   surely 
not   credible   enough   to  overcome  a  sworn  answer   even 
in   the   slightest,  and    most   irrelevant   matter,  much  less 
in   matters   of    moment   requiring  the  clearest   and  mos 
stringent   proof. 

Having  failed  in  the  proof  against  Geo.  W.  Gar- 
denhire, complainant  is  therefore  entitled  to  no  decree 
against   him.       But  since  he   has  not  appealed  nor  ex- 
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cepted  to  the  report  of  Referees,  recommending  the 
affirmance  of  the  chancellor's  decree  against  him  for 
one-half   the  costs,   the   same   must  be  affirmed. 

A  former  appeal  by  complainant  from  the  decree 
of  the  chancellor,  sustaining  the  demurrer  of  the  pur- 
chasers, was  dismissed  for  prematurity:  10  Lea,  87. 
No  exception  being  taken  here  to  that  action,  the 
decree  of  dismissal  will  stand  as  to  the  purchasers, 
without  inquiring  into  the  correctness  of  the  holding 
on   the  demurrers. 

As  to  defendants,  Jas.  T.  and  Matthew  Gardenhire, 
the  case  presents  an  interesting  question.  They  have 
admitted  the  due  execution  of  a  will  making  com- 
plainant a  devisee  in  remainder;  and  one  of  them 
confesses  his  participation  in  the  alleged  combination 
whereby  it  was  suppressed;  both  admit  her  right  to 
the  relief  she  seeks,  which  is,  alternatively,  a  decree 
for  the  value  of  the  estate  in  remainder,  of  which 
she  alleges  she  was  deprived  by  the  suppression  of 
the  will.  But  as  to  defendant  Geo.  W.,  the  proof 
fails     to    establish    any    right    in     her     uuder  a     will. 

Yet  her  right  to  a  recovery  must  depend  upon 
the  establishment  of  the  character  of  will  alleged; 
and  it  would  not  seem  consonant  with  justice  for  the 
court  to  say  in  one  breath  there  is  no  will,  and  the 
next  there  is  a  will.  Again,  her  alleged  life 
estate  has  not  yet  fallen  in ;  and  the  estimation  of 
its  value  would  prove  a  matter  of  so  great  difficulty^ 
that  the  court  ought  not  to  undertake  it  unless  justice 
demands  it.  Whether  a  complainant  would  be  entitled 
to    decree    against    defendants    answering   bona  fide    in 
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sach  case  as  this,  or  even  mala  fide  as  in  this  case, 
is  not  free  from  difficulty.  Defendants  certainly  are 
estopped  by  their  answer  to  complain  of  or  resist 
a  decree  against  them.  Perhaps  it  would  be  a  whole- 
some Ifsson  to  them,  and  to  other  defendants  embark- 
ing in  a  palpably  collusive  suit  to  allow  the  penalty  of 
a  decree,  confessed  by  them  to  be  proper^  to  be  enforced 
against  them,  though  their  confession  is  probably  un- 
true and   made   with    the   hope   of  gain. 

Whether  such  decree  is  allowable  we  do  not  decide. 
Oomplainant  and  defendants  are  both  insolvents,  and  this 
interesting  question  of  law  may  be  of  no  moment  to 
them.  But,  as  we  do  not  understand  complainant  as 
pressing  her  demand  for  a  decree  against  her  con- 
federate uncles,  and  as  justice  does  not  require  it, 
and  none  of  the  parties  are  before  the  court  with  clean 
hands  and  in  an  attitude  to  demand  anything,  we 
are  of  opinion  that  the  bill  should  be  dismissed  also 
as  to  defendants,'  Jas.  T.  and  Matthew  Gardenhire,  with 
judgment  against  all  three  jointly  for  all  the  costs 
save  that  adjudged  against  the  other  respondent. 
Decree  accordingly. 
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Shipley,  Roane  &  Co.  v.  R.  E.  Goodwin* 

8tayor.  An  order  for  the  stay  of  execution  on  two  jadgments  against 
T.  C.  W.  &  Co.,  and  P  and  T  and  W,  does  not  authorize  the  justice 
to  enter  the  stay  upon  a  judgment  against  T.  C.  W.  <Se  Co.,  although 
at  the  time  another  suit  was  pending  before  him  against  T.  C.  W.  & 
Co.  and  P  and  T  and  W,  judgment  on  which  was  not  rendered  until 
after  date  of  order  to  stay. 


FROM   JOHNSON. 


Appeal   in   error   from   the   Circuit   Court   of    John- 
son county.      Newton  Hacker,  J. 

C.  J.  St.  John  and  C.  R.  Vance  for  Shipley^ 
Roane   &   Co. 

John  P.   Smith  and   H.   M.  Folsom  for  Goodwin. 

Deaderice,  C.  J.,  delivered  the  opinion  of  the  court. 

Judgment  was  rendered  by  the  judge  of  the  circuit 
court  of  Johnson  county  in  favor  of  defejulant,  a  jury 
being  waived  and  a  nev\r  trial  being  refused,  plaintiffii 
have  appealed  in  error  to  this  court.  The  Referees, 
in  a  majority  report,  have  recommended  a  reversal  of 
the  judgment  and  defendant  has  excepted  to  the  report. 

Suit  was  brought  on  a  promissory  nojte  by  plaintiff 
against  T.  C.  White  &  Co.,  said  White  and  J.  S. 
Laws  constituting  the  firm,  and  judgment  was  rendered 
against  them  December  2,  1882,  for  $271.07.  On 
December  4,  1882,  T.  C.  White  presented  J.  F.  Grind- 
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atsSf  the  justice  of  the  peace   of  Johnson   county   who 
rendered   the  judgment^   the   following  order: 

"BxjTUSB,  Johnson  County,  Dec.  4,  1882. 
Mr.  Grindstaff— Mark  me  as  stay  or  on  them  (2)  judgments  that  yon 
rendered  against  T.  C.  White  &  Co.,  and  J.  F.  Perkins  and  E.  C.  Taylor 
and  Wester,  last  Saturday.  R.  E.  GooDwm." 

Upon  this  order  the  justice  entered  the  name  of 
Goodwin  as  stayor  of  the  judgment  he  had  rendered 
on  Saturday,  December  2,  1882^  against  said  T.  C. 
White  and  J.  S.  Laws,  partners  under  the  firm  name 
and   style   of  T.   C.  White   &   Co. 

At  the  time  of  the  rendition  of  this  judgment  there 
was  another  suit  pending  before  said  magistrate,  of  D» 
C.  Wester,  for  use  of  the  Bank  of  Bristol  against  T. 
C.  White  &  Co.,  and  J.  F.  Perkins,  E.  C.  Taylor 
and  Wester,  but  ^^no  judgment  was  rendered  in  that 
case  until  December  5,  1883,"  (perhaps  1882.)  After 
the  expiration  of  the  time  of  stay  of  judgment,  ex- 
ecution was  issued  on  the  first  named  judgment  and 
was  levied  on  the  land  of  Goodwin^^  who  filed  his 
petition  for  writs  of  certio^'ari  and  supersedeas,  and 
upon  return  of  the  writs,  upon  his  motion,  the  execun> 
tion   was   quashed. 

The  petitioner  denies  tl^at  he  stayed  or  intended  to 
stay  any  judgment  in  favor  of  plaintiffs  against  White 
&  Co.;  but  that  he  did  intend,  by  his  order,  to  stay 
an  execution  in  favor  of  the  Bank  of  Bristol  against 
White  &  Co.,  and  Perkins,  Taylor  and  Wester,  as 
specified   in   the   order. 

In  the  case  of  Gwinn  v.  Harrell,  12  Lea,  738, 
Judge  Cooper  has  reviewed  most  of  our  cases  in 
which   the   sufficiency   of    the    order    to   stay,   has   been 
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discussed,  and  holds  that  if  the  case  is  otherwise  ideD- 
tified  with  reasonable  certainty,  and  the  description  'of 
it  correct  as  far  as  it  goes,  the  omission  of  the  given 
names  of  the  plaintiffs  is  immaterial.  The  case  cited 
is  one  in  which  the  suit  is  brought  against  two  de- 
fendants and  the  judgment  was  rendered  againt  one 
only,  and  the  order  was  to  enter  the  stayer's  name  in 
the  case  of  HarrsU  v.  Brannook.  This  was  held  no 
misdescription   as   the   case  or  suit  was   brought  against 

0 

the  two.  But  it  is  added,  "if  the  order  had  de- 
scribed the]  judgment  to  be  stayed  as  being  against 
both,  it  would  have  been  insufficient.''  This  woald 
have  been  a  misdescription  of  the  judgment.  Where 
the  description  is  correct  as  far  as  it  goes,  and  rea- 
sonably identifies  the  judgment,  it  may  be  aided  by 
extrinsic  evidence.  But  in  this  case  the  judgments 
as  described,  are  against  White  &  Co.,  and  others 
named  in  the  order,  and  the  judgment  defendant  is 
made  to  stay,  is  against  White  &  Co.  only,  and  is 
not  the  judgment  described  in  the  order.  There  may 
have  been  very  satisfactory  reasons  why  defendant 
would  be  willing  to  stay  a  judgment  against  White  & 
Co.  and  Perkins,  Taylor  -and  Wester,  and  unwilling 
to   stay   one   or   more   against    White   &   Co.    only. 

Report   of  Referees  will   be  set  aside  and  judgment 
below   will   be   affirmed. 
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George  T.  Parker  v.  East   Tennessee,    Virginia 
&  Georgia  Railroad  Company  et  aL 

Raxlboad.  Damages  for  land  taJcen.  The  statatory  remedy  provided  by 
section  1347  of  Code,  is  not  exclusive,  and  the  land-owner  is  not 
bound  to  exhaust  that  remedy  before  resorting  to  a  court  of  equity. 


FRPM   BRADLEY. 


Appeal  from  the  Chancery  Court  at  Cleveland.  W. 
M.  Bradford,  Ch. 

Lewis  Shepherd  for  complainant. 

Cooke   &  Son  for  defendants. 

Freeman,  J.,  delivered  the  opinion   of  the  court. 

This  bill  is  filed  to  enjoin  defendant,  the  railroad 
company,  from  occupying,  holding,  and  controlling  a 
right  of  way  for  a  branch  road  being  constructed  over 
complainant's  land  by  said  company,  '^  until  compensa- 
tion is  made  both  for  the  land  occupied,  as  well  as 
incidental  damages  have  been  paid  or  secured,  and 
until  appropriate  steps  are  taken  to  condemn  and  ap- 
propriate  said    land    in   a   lawful    manner.^^ 

The  chancellor  overruled  a  demurrer,  presenting  nu- 
merous grounds  of  objection  to  the  bill,  from  which 
he  allowed  an  appeal  to  this  court  by  the  defendant. 
The  Referees  recommend  the  affirmance  of  this  decree 
on  several  grounds  stated  in  their  report  filed  in  the 
cause. 
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The  respondent  files  a  single  exception^  which  is  as 
follows:  ^^ Because  the  Referees  do  not  report  that 
the  statutory  remedy  provided  by  section  1347  of  the 
Code  is  exclusive^  and  that  complainant  was  bound  to 
exhaust  that  remedy  before  resorting  to  a  court  of 
equity."  This  is  the  only  question  before  us  for  de- 
cision  on   the  facts  stated. 

While  it  was  held  in  the  two  cases  in  2  Head, 
171,  and  3  Head,  600,  that  the  general  rule  was,  that 
where  the  statute  granting  the  charter,  gave  a  com- 
plete remedy  to  the  landholder;  yet  in  the  case  of 
Duck  River  Valley  Railroad  Company  V.  Oochrayiey  3 
Lea,  178,  this  court  held  that  since  the  Code — that 
is,  since  1858 — the  provisions  from  section  1325,  et  seq,, 
relied  on  by  respondent  in  the  exception  the  charter 
remedy  was  not  exclusive,  but  an  action  on  the  facts 
of  the  case  would  lie  in  a  court  of  law,  and  such 
action   was  sustained. 

This  being  so,  we  hold  on  the  facts  charged  in 
this  bill,  especially  on  demurrer,  the  remedy  sought 
in  a  court  of  equity  is  not  only  appropriate,  but  the 
only   one  complete   and   adequate   to   redress  the  injury. 

It  is  charged  the  East  Tennessee,  Virginia  &  Geor- 
gia Railroad  Company  had  no  authority  under  their 
charter  to  build  the  road,  and  this  company,  by  its 
agents  and  its  officers,  had  taken  possession  of  the 
land  and  had  done  the  incidental  damages  complained 
of.  It  is  then  charged  that  this  company  has  as- 
signed all  its  property  to  the  Trust  Company  of  New 
York,  a  defendant,  to  secure  $22,000,000  loaned  the 
company,  and   so   a  judgment  at   law   would   be  worth- 
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less — the  company  being  insolvent.  It  would  be  a 
useless  expense  and  idle  expenditure  of  money  to  lit- 
igate with  the  company  under  the  statutory  remedy 
on   this  state  of  the  case. 

Our  bill  of  rights  is  imperative,  section  21,  "that 
no  man^s  particular  services  shall  be  demanded  or 
property  taken,  or  applied  to  public  use,  without  the 
consent  of  his  representatives,  or  without  just  compen- 
sation being  made  therefor,  and  this  compensation 
must  be  secured  beyond  all  contingency  ^' :  7  Heis., 
638,  541.  That  is,  it  must  be  secured  to  be  paid, 
or  else  it  cannot  be  said  that  "just  compensation" 
has  been  made  therefor.  In  fact,  a  strict  construc- 
tion of  the  languaere  would  require  actual  payment  in 
cash  before  the  taking.  It  is  certain,  however,  this 
language  cannot  be  complied  with  either  in  letter  or 
spirit,  where  the  land  is  entered  upon  and  taken,  and 
not  only  no  compensation  paid  or  secured,  but  the 
party  required  to  engage  in  a  fruitless  litigation  with 
an  insolvent  company,  the  result  of  which  would  be 
a  judgment  only,  but  no  compensation  whatever.  This 
would  be  to  take  the  citizen^s  land  and  impose  the 
burden  and  expense  of  a  law-suit  only  by  way  of 
compensation,  and  make  the  constitutional  provision  an 
illusion. 

While  in  the  case  of  White  v.  Nashville  &  North" 
western  Railroad  Company,  7  Heis.,  528,  there  had 
been  an  assessment  of  damages  by  proceedings  insti- 
tuted by  the  land  owner,  there  is  nothing  in  that  case 
contravening  the  vrew  we  have  taken  of  this.  The  case 
was    not    decided    on    that    fact,   but    on    the    general 
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ground,  that  the  company  could  not  be  permitted  to  take 
and  hold  complainant's  land  without  compensation  as 
requjred  by  the  Constitution.  The  principle  of  that 
case   sustains   the   conclusion   herein    indicated. 

The  report  of  the  Referees  is  approved  and  chan- 
cellor's decree  affirmed  with  costs.  The  case  will  be 
remanded   for  an  answer. 


Jacob    Willaford  v.   A..   J.    Pickle,    Commissioner 

1.  Road  Law.    Exempticns,    The  act  of  1881,  section  4,  does  not  repeal 

section  1620  of  the  Code  authorizing  the  county  court  to  exempt  oer- 
tain  persons  from  working  on  public  roads. 

2.  Same.    Jurisdiction  of  county  court.    The  power  of  the  county  court  to 

exempt  certain  persons  from  working  on  public  roads  is  the  exercise 
of  the  general  police  power  of  that  court,  and  are  not  strictly  judi- 
cial proceedings,  therefore  the  strict  rules  with  reference  to  statutory- 
jurisdiction  should  not  be  applied. 


FROM   JEFFERSON. 


Appeal   in   error   from   the  Circuit   Conrt   of   Jeffer- 
son  county.       James  G.   Rose,  J. 

J.  S.    Rogers   for   Willaford. 

G.   W.   Pickle  for  Pickle. 

Freeman,  J.,   delivered   the   opinion  of  the  court. 

This  suit   was   brought   by    Pickle,   as  commissioner 
of    road    district,   in    JeflFerson    county,   to    recover  for 
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failure  of  defendant  to  work  the  public  road  after 
being  duly  notified,  as  the  law  requires,  by  the  com- 
missioner. 

The  defense  is,  that  defendant  had  at  July  term  of 
the  county  court,  been  released  from  this  service,  by  an 
order  as  follows:  Tuesday,  July  3,  1883,  ordered 
by  the  court  that  Jacob  Willaford  be  released  from 
working  on  roads  in  the  future,  on  account  of  disa- 
bility. 

The  main  question  in  the  case  is,  whether  the  county 
court  had  jurisdiction  to  release  under  our  present  law. 
His  Honor,  the  circuit  judge,  held  the  county 
court  had  such  jurisdiction,  but  that  it*  was  a  special 
statittory  jurisdiction,  and  all  the  facts  must  be  shown 
on  the  face  of  the  order  to  authorize  its  exercise,  or 
else  it  was  void,  and  so  held  the  order  no  defense, 
and   gave  judgment   against   the   defendant. 

By  section  1620  of  Code,  the  same  provision  being 
found,  section  4212,  old  Code,  "the  county  court  may 
exempt  from  working  on  public  roads,  and  paying 
poll-tax,  any  person  unable  by  manual  labor  or  physical 
exertion  to  make  a  support,  whenever  it  appears  just 
and   right." 

We     do    not    think    the    principle    applied    by    his 

Honor   should   be   applied   to   these  informal  proceedings 

of   the   county   court,   that    is,   that   all   the   facts   mus 

appear   in   the   entry   of    the   action   of   the   court,   that 

shall   show   that   a   proper   case   was  made   to   appear  to 

the   court,  on   which   its   action   was  based,   or   else   the 

judgment    void.       If   this    principle   was    thus    applied, 

it    is   probable    not    one  in  a    hundred    of   the    orders 
43— VOL.  13. 
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made  by  these  courts  would  be  valid.  They  are 
made  in  the  exercise  of  the  general  police  power  of 
the  county  court,  are  not  strictly  judicial  proceedings, 
in  which  liti<^ated  questions  are  adjudged,  and  there- 
fore the  strict  rules  with  reference  to  statutory  juris- 
diction adopted  by  our  courts  in  litigated  cases,  should 
not  be  applied.  We  think  the  order  sufficient  on  a 
collateral   attack,   if   the   court  hud  jurisdiction. 

In  1881  the  Legislature  inaugurated  a  system  for 
working  and  managing  the  public  roads  of  the  State, 
by  which  it  was  made  the  duty  of  the  county  court 
to  divide  the  counties  into  road  districts,  and  to  elect 
three  commissioners  for  each  district,  who  should  have 
*' control  of  all  highways  and  bridges  in  their  respective 
districts":       Acts,  ch.  38,   sec.   1. 

By  section  4,  it  is  enacted,  that  all  male  inhabitants 
over  eighteen  and  under  fifty  years  of  age,  except  «uc& 
as  are  permanently  disabled  from  performing  common 
labor,  arid  are  released  by  the  oommissionery  shall  work 
not   less   than   three   nor   more   than   six   days,   etc. 

By  Code,  section  1183,  sub-sec.  7,  it  is  the  duty 
of  the  county  court  '^to  assign  to  the  roads  of  the 
first  and  second  class  a  competent  numbar  of  hands 
to  keep  them  in  repair,  observing  at  discretion  a 
proper  distinction  between  said  roads.  This,  and  suc- 
ceeding sectioDS,  to  1193  inclusive,  were  assumed  to 
have  been  repealed  by  the  Act  of  1881,  and  were 
re-enacted  and  revived  by  the  Act  of  1883,  p.  173, 
so  that  the  county  court  still  has  the  duty  imposed 
on  it  to  assign  to  the  roads  specified,  a  competent 
number  of  hands. 
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The  question  is,  whether  the  Act  of  1881,  section 
4,  by  necessary  implication  repealed  the  Code,  section 
1620,  authorizing  the  county  courts  to  "exempt  .from 
working  on  public  roads,  any  person  unable  by  manual 
labor  or  physical  exertion  to  make  support,  whenever 
it  appears   to   be  just   and   right."  ^ 

While  it  is  now  the  settled  doctrine  of  this  court 
that  implied  repeals  are  constitutional,  still  they  are 
not  favored,  and  where  the  conflict  l^etween  a  later 
statute  and  a  former  one  is  not  clear,  and  a  necessary 
implication,   such   repeal   will   not   be   held. 

After  careful  consideration  we  do  not  think  the 
act  of  1881,  section  4,  repeals  section  1620  of  the  Code. 
The  -jurisdiction  of  the  county  court  may  well  remain, 
and   both   statutes   have   full   effect. 

The  commissioner  may  well  release  or  rather  excuse 
hands  that  have  been  assigned  him  who  are  perma- 
nently disabled  from  performing  common  labor,  and 
the  county  court,  in  the  exercise  of  its  police  power, 
release  citizens  where  it  is  just  and  proper,  under 
section  1620.  This  being  so,  the  judgment  of  the 
court   is   reversed  and  judgment  rendered  for   defendant. 


I 


676  KNOXVILLE : 


1»U0  686 


Hottell  and  Wife  v.  Browder. 


RoBT,  Hottell  and  Wife  v.  John  J.  Browder  et.  al. 

Will.  Ckmstruction,  The  will  of  the  testator  provided:  "I  will,  be- 
queath and  devise  all  the  remainder  of  my  estate,  both  real  and  per- 
sonal, to  my  two  daughters,  Julia  and  Elizabeth,  for  their  sole  and 
separate  use,  share  and  share  alike,  free  from  the  contracts,  debts  or 
liabilities  of  their  respective  husbands,  and  in  case  of  the  death  of 
either  of  mj  said  daughters  above  named,  then  my  will  is  that  all 
that  part  of  my  estate  which  hereby  I  give  to  her,  shall  go  and 
descend  to  her  children."  Held,  that  an  absolute  estate  is  given  to 
the  daughters  exclusive  of  the  marital  rights  of  the  husb9^nd,  with  a 
conditional  limitation  over,  in  the  nature  of  an  executory  devise  to 
their  children  on  the  death  of  either  of  them. 


FROM   BRADLEY. 


Appeal  from  the  Chancery  Court  at  Cleveland.  W. 
M.   Bradford,  Ch. 

J.   N.   Aiken   and  W.  L.  Harbeson  for  Hottell. 

P.   B.   Mayfield  and  Gaut  &  Gaut  for  Browder. 

Freeman,  J.,  delivered   the   opinion  of  the   court. 

This  bill  is  filed  by  the  children  and  representatives 
of  children  of  Elizabeth  Si*nmons,  deceased,  against  the 
purchasers  of  the  laud  holding  under  a  conveyance  by 
their  mother  and  father  regularly  executed. 

The  main  question  in  the  case,  if  not  the  only  one, 
is  whether  the  mother  took  an  absolute  estate  under 
the  will  of  her  father,  Alfred  Castiller,  with  power  to 
convey  an  unconditional  fee  in  the  same,  or  whether  her 
children  did  not  take,  as  purchasers  under  the  will,  on 
her  death. 
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After  providing  that  all  his  debts  should  be  paid 
out  of  his  estate,  as  soon  as  possible  after  his  death, 
the  testator  says:  "My  will  is  that  as  soon  after  my 
death  as  possible,  that  my  executor  hereafter  named 
advertise  and  sell  all  my  farming  implements  and 
utensils^  and  all  my  stock  on  hand^  consisting  of  what 
horses,  hogs,  cattle  and  sheep  I  may  have  on  hand  at 
my  death,  and  the  proceeds  of  the  same  I  want  paid 
to  George  W.  Sallie  in  payment  of  a  debt  I  owe  him, 
and  in  case  the  proceeds  of  my  stock  and  farming 
utensils  should  not  be  sufficient  to  pay  it  all,  the  bal- 
ance will  be  paid  out  of  any  debts  due  me.  After  all 
my  just  debts  are  paid,  as  well  as  my  funeral  expenses, 
I  will,  bequeath  and  devise  all  the  remainder  of  my 
estate,  both  real  and  personal,  to  my  two  daughters, 
Julia  Cilloway  and  Elizabeth  Simmons,  for  their  sole 
and  separate  use,  share  and  share  alike,  free  from  the 
contracts,  debts  or  liabilities  of  their  respective  husbands, 
and  in  case  of  the  death  of  either  of  my  said  daughters 
above  named,  then  my  will  is  that  all  that  paii;  of  my 
estate  which  hereby  I  give  to  her  shall  go  and  descend 
to  her  children." 

This  will  was  executed  on  December  16th,  and  pro- 
bated January  5th,  after.  The  draftsman  tells  ns  he 
was  sent  for  to  write  the  will,  found  the  testator  on 
his  death-bed,  and  very  low,  unable  to  sit  up,  who 
told  him  he  never  expected  to  recover,  and  wished  him 
to  write  his  will,  which  he  did. 

The  controlling  rule,  to  which  all  others  must  bend 
in  the  construction  of  any  will,  is  to  ascertain  the  in- 
tention   of   the   testator    expressed   in    the  paper.      This 
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rule  is  grounded  in  the  nature  of  the  act  to  be  done 
by  courts  in  such  construction^  that  is  to  construe  a 
writing,  authorized  by.  law  to  be  made,  which  purports 
to  be  a  disposition  of  the  property  of  a  testator  accord- 
ing as  he  wills  to  do.  This  will  or  intention  must  of 
necessity  control,  unless  it  contravene  some  rule  of  law 
forbidding  it,  or  some  well  defined  principle  of  public 
policy. 

Although  our  books,  especially  our  older  ones,  are 
filled  with  precedents  prescribing  in  many  cases  arbi- 
trary rules  for  ascertaining  the  meaning  of  testators — 
the  practical  common  sense  of  more  modern  decisions, 
both  in  this  country  and  England,  has  reached  the 
conclusion  given  by  Lord  Sel borne.  Chancellor  of  Eng- 
land, in  the  case  of  Wait  v.  Sdtkwoody  4  Moaks'  Eng- 
lish R.,  762,  cited  with  approval  by  this'  court  in  Trahsr 
V.  TrakeVy  6  Baxt.,  352,  that  "there  can  be  nothing 
more  certain  than  that  any  will  is  to  be  construed  by 
itself,  not  with  reference  to  other  wills,  and  all  the  light 
that  can  be  got  from  other  decisions  serves  only  to 
show  in  what  manner  the  principles  of  reasonable  con- 
struction have,  by  judges  of  high  authority,  been  ap- 
plied in  cases  more  or  less  similar."  It  was  added 
in  that  case,  "  that  in  the  application  of  all  rules,  the 
great  leading  idea  is,  and  should  be,  to  arrive  at  the 
actual  intention  of  the  testator  and  carry  that  out, 
unless  in  violation  of  some  rule  of  law  or  public 
policy":  Id,  We  do  not  think  it  necessary  to  go  over 
the  precedents  on  the  question  of  the  meaning  of  tes- 
tators in  other  wills. 

This   intention   is   to   be   gathered    primarily,   if   not 
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exclusively,  from  the  language  used  by  the  testator, 
but  in  order  to  its  proper  understanding,  we  should 
put  ourselves  as  near  in  his  place  as  possible,  and  to 
do  this  may  ascertain  the  circumstances  suiTounding 
him,  the  state  and  condition  of  hin  property,  as  well 
as   his   family,   and   objects   of  his   bounty. 

With  these  principles  to  guide  us,  putting  ourselves 
in  his  place,  and  reading  his  language  from  this  stand- 
point, it  is  impossible  to  reach  the  conclusion  main- 
tained by  the  respondents,  that  is  that  the  testator 
meant  by  "and  in  case  of  the  death  of  either  of  my 
said  daughters  above  named,  then  my  will  is  that  all  . 
that  part  of  my  estate  which  hereby  I  give  to  her 
shall  go  to  and  descend  to  her  children."  The  con- 
tention is,  that  the  testator  meant  to  provide  for  the  . 
contingency  of  either  of  his  daughters  dying  before 
the  testator.  In  view  of  the  facts  as  stated,  this  con- 
clusion is  so  far-fetched  and  so  unnatural,  especially 
when  we  see  the  daughters  were  both  in  perfect  health, 
and  had  children,  the  latter,  no  doubt,  well  known  to 
the  testator,  and  objects  of  a  grandfather^s  affection, 
as  hardly  to  require  an  argument  to  refute  it.  No 
such  thought,  in  the  nature  of  things,  could  have  been 

in  his  mind. 

On  careful  consideration  the  principles  of  the  case 
of  Alston  V.  Davisy  2  Head,  268,  involves  a  similar 
conclusion  to  the  one  w^  have  reached.  In  that  case, 
as  in  this,  by  the  first  clause  of  the  will,  an  absolute 
gift  was  made  "of  all  the  rest  and  residue  of  testator's 
estate  to  parties  named,  at  their  death  to  be  divided 
equally   among   their   bodily   heirs,''  which   was   held   to 
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mean  children.  The  contest  was  as  to  whether  Mrs., 
Davis  took  an  absolute  estate,  she  having  no  children. 
It  was  held  she  did,  because  there  being  no  other 
limitation  over,  except  the  one  which  failed,  the  ab- 
solute gift  was  not  defeated,  but  took  effect.  The 
principle  is  thus  stated  by  the  court:  "The  general 
principle  is  well  established,  that  where,  by  the  will, 
an  absolute  gift  of  the  property  is  made  in  the  first 
instance,  followed  by  a  limitation  over  on  the  death 
of  the  devisee  or  legatee,  the  absolute  gift  is  not 
taken   away   by   the   gift  over,  unless  the  gift  over  may 

.  itself  take  effect,"  page  268.  Again  the  court  say, 
page  269:  "The  gift  is  not  subject  to  any  other 
contingency   or    limitation    beyond    that    expressed,   and 

,  if  that  cannot  take  effect,  the  gift  remains  absolute." 
This  clearly  goes  on  the  assumption,  that  if  the  gift 
over  cap  take  effect,  then  the  first  estate  will  be  held 
subject  to  the  condition,  and  if  it  shall  occur,  such 
limitation  is  effective  to  carry  the  estate  to  the  devisee 
or  legatee,  notwithstanding  the  absolute  gift  in  the 
first  taker.  Here  the  limitation  over,  in  the  nature 
of  any  executory  devise,  may  take  effect,  because  the 
first  taker  dies  leaving  children,  and  so  they-  take 
under  the  rule  laid  down."  In  the  case  referred  ta 
the  first  taker,  took  an  indefeasible  estate  because  of 
the  failure  of  Mrs.  Davis  to  have  children.  For  the 
opposite   reason   it  is   defeated   in  this  case,  because  ihe 

m 

first  taker  dies  leaving  children,  who  may  take  under 
the  executory  limitation. 

The   language   of    the   will   in   the   first   part   of  the 
clause   gives  an   absolute    estate    to    the    daughters,   ex- 
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clnsive  of  the  marital  rights  of  the  husbands,  with  a 
conditional  limitation  over,  in  the  nature  of  an  execu- 
tory devise  to  their  children  on  the  death  of  either  of 
them.  We  cannot  doubt  this  was  the  intention  of  the 
testator,  from  the  language  used,  and  this  is  rendered 
indubitable  when  the  meaning  of  this  language  is.  sought 
in  the  light  of  the  surrounding  circumstances  to  which 
we  have  referred. 

The  result  is,  that  the  decree  of  the  chancellor  and 
report  of  the  Referees  holding  the  contrary  is  reversed, 
and  a  decree  here]  in  accord  with  the  view  indicated 
by  this  opinion. 

It  is  earnestly  insisted,  however,  that  in  this  court 
the  defendants,  the  present  occupants  of  the  land,  are 
entitled  to  have  so  much  of  the  purchase  money  paid 
by  the  purchaser,  from  Simmons  and  wife,  as  may  be 
shown  to  have  been  properly  applied  to  the  payment 
of  debts  of  the  grandfather,  Alfred  Casteller. 

It  is  claimed  in  the  answer  of  respondents  that 
debts  over  and  above  the  personal  assets,  amounting 
to  $1,246;48,  were  paid  out  of  the  -proceeds  of  the 
land. 

The  principle  underlying  this  view  is  that  where- 
parties  purchasing  lands  the  title  to  which  fails,  and 
the  purchase  money  can  be  or  is  shown  to  have  gone 
to  discharge  debts  which  cover  a  proper  charge  on 
the '  lands  as  against  complainants  recovering  it,  a  court 
of  equity  will  apply  the  rule  that  he  who  seeks  equity 
must  do  equity  and  will  subrogate  the  purchaser  to 
the  rights  of  the  creditor  so  paid.  This  doctrine  ha& 
been    frequently   applied  by   this  court. 


•  i 
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But  the  question  is  whether  on  the  facts  in  this 
record   the   principle   can   be   applied. 

By  another  clause  of  the  will  of  testator  he  pro- 
vides as  follows:  "  But  in  making  the  division  between 
my  said  two  daughters  Julia  and  Elizabeth,  R.  J.  F. 
Calloway,  the  husband  of  my  daughter  Julia,  owes  me 
one  thousand  dollars,  and  instead  of  paying  it  to  my  es- 
tate I  want  it  deducted  from  Julia's  share  of  my 
estate,  and  Julia  to  only  have  the  balance  of  her  half 
after  the  one  thousand  dollars  is  deducted  from  it. 
He  also  says,  he  had  borrowed  from  Mrs.  Cooper 
about  $1,300,  for  his  son-in-law  Calloway,  and  gave  his 
note  for  it,  with  Calloway  surety."  But  the  debt  is, 
in  fact,  Calloway's;  but  in  case  my  estate  should  have 
said  debt  to  pay,  then  in  that  case  my  will  is  that 
tie  amount  of  it  also  be  deducted  from  my  daughter's 
share   of   my   estate    in    making   the   division  aforesaid." 

The  executor,  J.  H.  Gaut,  Esq.,  while  he  says  it 
would  have  been  necessary  to  sell  a  portion  of  the 
land  to  pay  debts,  yet  says  the  only  debt  for  which 
such  necessity  arose  was  the  Cooper  debt,  as  he  recol- 
lects it.  But  in  this  we  think  lie  is  probably  mis- 
'  taken,  us  the '  land  sold  for  $6,500,  part  of  this  on 
time,  it  is  true,  and  he  shows  most  definitely  that 
after  paying  all  debts  and  charges  of  any  kind  against 
the  estate  he  had  in  his  hands  $7,770.80,  and  paid 
over  to  Mrs.  Simmons  and  Calloway  the  sum  of 
$6,770.80— to  Mrs.  Simmons  $3,885.40,  and  Mrs.  Cal- 
loway  $2,885.40.  The  difference  in  amount  paid  to 
the  sisters,  he  says,  was  caused  by  the  charge  in  the 
will   of    the    one    thousand    dollars    due    by    Calloway, 
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which  he  charged  on  Mrs.  Calloway's  share,  as  required 
by  the   will. 

It  is  certain  from  these  facts  and  figures  that  after 
paying  all  the  debts  on  a  final  settlement,  he  had  in 
his  hands  more  than  the  amount  the  land  sold  for 
by  the  difference  between  $7,770.80  and  $6,500,  which 
is  $1,270.  It  is  probable  thia  difference  was  absorbed 
by  his  costs  and  charges  as  executor,  so  as  to  reduce 
the  amount  for  division  which  he  paid  the  two  sis- 
ters, to  wit,  the  sum  of  $6,770.80.  That  this  was  the 
true  amount  due  them  there  can  be  no  question,  not 
only  from  the  known  integrity  and  accountability  of 
the  executor  in  his  business  relations,  but  from  the 
fact  that  he  swears  from  the  receipts  of  the  parties  as 
to  the  amounts,  and  shows  that  he  had  carefully  ex- 
amined the  facts,  and  found  that  he  had  omitted  to 
charge  them  with  twenty  dollars  paid  out  in  costs  of 
suits   during   his  administration. 

With  these  facts  in  the  record,  and  nothing  to  con- 
travene them,  it  is  clear  there  is  no  ground  on  which 
to  sustain  the  contention  of  respondents,  or  basis  for 
a  reference  on   this  question. 

The  respondents  claim  they  have  put  valuable  im- 
provements on  the  land,  and  complainants  ask  an 
account  of  the  rents,  which,  however,  would  be  inci- 
dent to  their  recovery  any  way. 

Complainants  will  have  a  decree  for  possession  of 
one-half  the  land  with  proper  directions  for  its  divi- 
sion, and  will  be  entitled  to  reasonabler  rents  for  the 
same  after  the  death  of  their  mother.  Respondent 
will   be   credited    with    the   ejihanced   value   of   one-half 
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of  the   land  at  the  time    received    by  complainant,   hj 
reason   of    any   such   improvements   then   upon  it. 

The  case  will  be  remanded  for  this  account,  respon- 
dents paying  the  cost  of  this  and  court  below  up  to 
this  time. 


Andrew  Gibson  et  cU.  v,  Wm.  E.  Jones,  Adm'r,  et  al. 

1.  Principal  and  Surety.    The  right  of  action  accrue  to  a  surety 

when  the  debt  is  paid  by  the  surety. 

^ 

2.  Real  Assets.    Purehojaer  from  detnsee.    A  purchaser  from  an  heir  or 

devisee,  must  in  order  to  avoid  liability  for  the  ancestor's  debts;  be 
able  to  show  that  the  alienation  was  bona  fide,  which  could  aot  be 
the  caAe,  if  he  purchased  with  notice  of  debts  due  by  the  ancestor, 
that  might  be  made  a  charge  against  the  lands  in  the  hands  of  the 
heir  by  any  proceeding  known  to  our  law.  Code  construed,  sections 
1762,  i764,  2253  and  2256. 


FROM    SULLIVAN. 


Appeal     from     the    Chancery   Court    at    Blountville. 
H.   C.  Smith,  Ch. 

C.  J.  St.  John  and  Thomas  Curtin  for  complain- 
ants. 

C.   R.   Vance   for   defendants. 

Freeman,   J.,   delivered   the   opinion   of  the   court. 

This   bill    is    filed,    December,  1882,  by  complainants 
as  creditors   of  David  Hull,   to   subject  a  tract  of   land 
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-devised  by  him  to  his  wife  for  life^  remainder  to  his 
<;hildreii   therein   uamed^   except   one^    Lucretia. 

The  facts  necessary  to  be  stated  are,  David  Hull 
died  in  1870,  his  wife,  who  had  the  life  estate,  in 
1879.  At  March  term,  1879,  after  the  death  of  the  wife, 
defendant,  W.  E.  Jones,  was  appointed  administrator 
de  bonis  non  with  the  will  annexed,  there  having  been 
a  previous  administration,  we  take  it,  soon  after  his 
death.  Hull  left  the  fr^ct  of  land  of  160  acres,  sub- 
ject  to   the  disposition   of   his   will. 

Adeline  Hull,  who  had  been  a  w^rd  of  HulFs, 
brought  suit  in  the  chancery  codrt  against  the  estate 
of  Hull  and  his  sureties,  on  guardian  bond  to  recover 
monies  in  hiB  hands  as  guardian  and .  not  accounted 
for.  This  case  was  successfully  prosecuted,  so  that  a 
decree  was  rendered  against  complainants  in  the  present 
<5a8e  as  sureties  for  $844.36,  by  this  court  November, 
1882.  The  estate  of  Hull,  however,  was  held  not 
liable,   the    defense   of    seven   years    having  been    inter- 

posed  as  a  bar  to  the  recovery  sought.  The  sureties 
have  paid  this  debt,  and  now  file  this  bill  against  the 
devisees  of  the  realty  to  subject  the  same  to  the  pay- 
ment of  their  debt,  by  way  of  reimbursement.  It 
is  shown  there  are  no  personal  assets,  and  the  devisees 
are  made  parties,  together  with  the  administrator 
Jones.  He,  in  fact,  is  only  made  defendant  by  the 
terms  of  the  bill  in  his'  character  of  administrator 
de  bonis  non,  in  order  to  have  judgment  ascertaining 
the  amount  of  the  debt  against  Hull^s  estate,  and  in 
order  to  enjoin  a  proceeding  instituted  by  him,  it 
«eems,    for    the     sale    of    the    land,   or    his    doing    so 
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privately,   as    it    is    suggested  he   will   do,   in    violatioD 
or    without   authority    under  the   will. 

Jones,  however,  answers  the  bill  individually,  and 
claims  to  have  purchased  the  shares  of  three  of  the 
children  of  Hull,  and  that  for  this,  with  the  reasons 
given  in  addition,  the  shares  thus  purchased  by  him, 
before  suit  commencec}  by  complainants,  these  shares 
are  not  subject  to  complainants'  claim.  The  chancellor 
has  so  decreed,  and  complainants  have  appealed.  It 
is  proper  to  say,  that  the  other  devisees,  or  those 
representing  the  other  four  shares  made  no  defense, 
and    the   case   is   not   before   us   as   to   them. 

The  Referees  report  against  this  decree,  and  recom- 
mend  a  reversal,  to  which  respondent^  Jones,  files 
exceptions. 

Several  questions  are  presented  by  the  exceptions, 
which  are  disposed  of  summarily  together,  as  there  is 
nothing  in  them  to  aid  respondent.  It  is  assumed 
in  the  answer  that  the  claim  of  complainant  rests  on 
the  doctrine  of  subrogation,  and  these  sureties  who 
have  paid  the  debt  due  Adeline  Hull  from  their 
guardian,  are  to  be  subrogated  to  the  rights  of 
Adeline.  This  is  a  mistaken  view  of  the  claim. 
Their  claim  is  simply  the  ordinary  claim  of  sureties, 
who  have  been  compelled  to  pay  the  debt  of  their 
principal,  and  stands  in  this  record  alone  on  the  ground 
of  money  paid  for  another,  which  he  ought  to  have 
paid,  and  therefore  a  right  to  be  reimbursed  the  sum 
paid.  This  being  so,  the  statute  of  limitations  Imving 
run  in  favor  of  the  estate  as  against  the  claim  of 
Adeline    Hull,    and    the    former    adjudication    to    that 
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effect,  as  well  as  the  other  defenses  urged,  that  might 
or  should  have  been  made  to  her  claim  by  com- 
plainants, have  nothing  to  do  with  their  rights  in  the 
present  case. 

This  suit  is  brought  on  the  new  right  of  action 
which  accrued  on  payment  of  the  money  decreed 
against  the  sureties,  and  was  brought  a  short  time 
after  the  right  of  action  arose,  and  that  no  statute  of 
limitation  runs,  until  a  right  of  action  accrues,  is  now 
axiomatic  in  our  law.  It  suffices  to  say,  that  there 
is   nothing   in    any    of    these   questions. 

The  plea  of  former  adjudication  of  the  claim  in 
that  case  is  equally  unfounded,  as  these  complainants 
had  no  claim,  at  that  time  to  assert,  asserted  none^ 
and    their    claim    could   not    have   been   adjudicated    in 

any   way   in   that   case,    because   not   then   accrued. 

* 

The  only  exception  that  does  tend  to  raise  a  matter 
that  might  be  tenable  or  present  a  question  to  us  for 
decision  favorable  to  respondent  is  the  second  one^ 
which  is  because  the  Keferees  report  that  the  three 
interests  purchased  by  William  E.  Jones,  as  set  out 
in  his  answer  in  his  own  right  was  liable  to  com- 
plainants' demands,  and  reversing  the  chancellor's  de- 
cree holding  them  not  liable.  This  exception,  taken 
alone,  is  not  a  compliance  with  the  statute  creating 
the  commission,  section  6,  requiring  '^specfic  excep- 
tions to  the  report,  pointing  out  definitely  the  error 
or  errors  complained  of,  and  accompanying  these  must 
be   a   brief,   citing   the   testimony,''  etc. 

This  exception  is  to  the  conclusion  reached .  or 
annonnced^   and    puts   in    issue    the    entire   record,    no 
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specific  reference  being  given  to  any  part  of  it. 
Taken^  however,  in  connection  with  the  first  exception, 
it  may  by  a  liberal  construction,  be  held  to  raise  the 
question,  whether  a  purchaser  from  an  heir  or  devisee, 
bona  fide  before  suit  brought  or  process  issued,  with 
no  notice  of  any  claim  which  could  be  a  charge  on 
the  land,  gets  a  good  title  as  against  creditors  of  the 
testator  or  intestate. 

The  first  exception  is  based  in  the  first  part  of  it, 
on  the  effect  of  the  statute  of  limitations  having  run 
against  the  claim  of  Adeline  Hull,  against  the  estate 
before  purchased  by  defendant,  and  then  adds,  "before 
any  lien  or  right  had  obtained  against  the  same  in 
favor  of  Adeline  Hull  or  the  complainants,^'  he  pur- 
chased  the    three   interests    for    valuable    considerations. 

Giving  this  exception  a  liberal  construction,  it  may 
raise  the  much  mooted  question  in  our  State  of  the 
right  of  the  heir  or  devisee  to  sell,  and  makes  him 
liable  only  for  the  ancestor's  debts  to  the  value  of  the 
lands   aliened:       Code,  sec.  2256  (old  Code),  new,  3094. 

But  that  this  question  was  not  intended  to  be  raised 
by  the  exception  is  shown  by  the  fact,  that  in  brief 
and  argument  filed  in  support  of  the  exception  there 
is  no  allusion  to  it,  nor  any  reference  to  the  section 
of  the  Code  or  our  decisions  upon  it.  On  the  con- 
trary, the  argument  aimed  to  the  point,  first,  that  the 
statute  of  limitation  of  seven  years  had  barred  the 
claim  against  the  estate,  and  had  been  so  adjudged 
in  the  former  case;  and  second,  that  Jones  had  pur- 
chased   without    notice   of    the   claim   of   Adeline   Hull. 

As   a    matter   of   fact,   the    weight   of    the    proof    is 
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against  respondent  on  this  question  of  notice  of  some 
claim  on  the  part  of  Adeline  Hull^  whether  he  had 
knowledge  of  its  precise  character  is  not  so  certain 
except  that  it  grew  out  of  the  guardianship;  and  if 
so,  then  the  claim  now  asserted  by  complainants  would 
have  been  a  necessary  result  of  her  assertion  of  that 
claim,  and  so,  as  she  has  asserted  it,  he  is  charged 
with  notice  of  what  has  followed,  and  so  the  Referees 
re])ort.  This  being  so,  the  real  question  on  the 
facts  would  be,  whether  a  party  who  purchases  from 
an  heir  or  devisee  lands,  descended  or  devised,  with 
notice  of  the  fact  that  there  exists  a  claim  against 
the  estate,  which  may  be  made  a  charge  on  the  land^ 
if  personalty  is  not  sufficient  to  meet  it,  can  hold 
said  land  free  from  the  debt,  by  reason  of  the  .title 
conveyed  to  him  by  the  heir  or  devisee,  and  compel 
the.  creditor  to  go  alone  on  the  heir  or  devisee  for 
the   value   of    lands   descended   or   devised. 

There   has    been    found   much    difficulty   in   settling 
the   question  in   this  State,  or  rather  in  the   construction 
•  of   our   statutes   on   this   subject. 

We   have    in     our    Code,   article    11,   section    2252^ 

title,   "Real   Assets,"  the  general  provision,   taken    from 

5    George    II.,    chapter     7,     section     8,     that    "every 

debtor's     property,   except    such    as   may    be     specially 

exempt  by  law,   is   assets   for  the  satisfaction  of  all  his 

just   debts."       Then   follows   the    act    of    1879,   chapter 

S9,   in   four  sections,  2253:      "Where   administration   is 

granted    to    any    persoq    on    account    of   his    being    a 

creditor    of   the   intestate*   and    there   are  not    personal 

assets  sufficient   to  satisfy   (he  debt  or  demand  of  such 
44— VOL.  13. 
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administrator^  he  may  prefer  against  the  heirs  or 
devisees  of  the  deceased  for  the  recovery  of  his  debt, 
or  demand,  to  the  circuit  court  of  the  county,  *or  chan* 
eery  court  of  the  district  in  which  the  administrator  was 
granted  a  petition,  setting  forth  the  nature  of  the 
demand,  and  the  amount  of  it,  praying  that  the  heir 
or   heirs   may   be   made   defendants   thereto. 

Section  2254:  ^'Upoli  this  petition  being  filed  in  the 
clerk's  office,  the  same  proceedings  shall  be  bstd,  and 
the  defendants  shall  be  bound  by  and  subject  to  the 
same   rules    as   in   other   cases   in   equity/' 

Section  2255 :  ^^  If  a  decree  made  against  such  heir 
or  heirs,  or  any  of  them,  execution  shall  be  issued 
against  the  real  estate  of  deceased  debtor  in  posses- 
sion of  the  heir  or  heirs  against  whom  the  decree  is 
given."  Then  follows  the  provision  of  section  2256: 
'^  If  an  heir  or  devisee  has  aliened  the  land  before  suit 
brought  or  process  sued  out,  he  shall  be  answerable 
for  the  ancestor's  debts,  to  the  value  of  the  land 
aliened." 

These  provisions  apply  only  by  their  language  and. 
fair  construction,  down  to  the  last  section,  to  the  par- 
ticular case  provided  for,  that  is  of  an  administrator 
who  is  a  creditor.  In  strictness,  perhaps,  the  last 
section  would  only  apply  to  the  same  case,  but 
may  be  construed  as  applying  what  was  understood 
to  be  the  general  law  of  the  State  on  the  subject 
to  this  particular  proceeding  in  favor  of  the  creditor. 
We   think   the   latter   view   the   true   one. 

.By   section    1762,   under   title   "Void  Contracts,"    it 
is  provided   in   substance,   that   all   devises  contrived  to 
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-defraud  creditors  of  their  jost  debts  shall  be  void. 
It  is  then  provided^  section  1763^  ^'such  creditor  may 
have  and  maintain  his  action  against  such  devisee^  and 
severally  and  jointly  against  him  and  the  heii*s  at 
law  of  the  debtor^  in  all  cases,  and  in  like  manner, 
as  such  action  can  be  brought  or  maintained  against  the 
debtor^ 8  heirs  at  law;^'  and  then  section  1764,  "if 
the  devisee  sell,  alien  or  make  over  the  lands  so  de- 
vised, before  action  brought  or  proc^  sued  out  against 
him,  he  shall  be  answerable  for  such  debt  to  the 
value  of  the  lands  so  by  him  sold,  aliened  or  made 
over;  and  execution  shall  be  taken  out  upon  the 
judgment  or  decree  obtained  against  him  to  the  value 
of  the  said  lands,  as  if  the  decree  were  his  own 
proper  debt.  But  lands,  tenements  and  hereditaments, 
bona  fide  aliened  before  the  action  brought  shall  not 
be   liable   to   such   execution.'^ 

It  is  noticeable  in  these  provisions,  from  1762  to 
1764  inclusive,  that  they  are  directed  specifically  to 
the  case  of  a  fraudulent  devise  of  lands,  as  section 
2253,  and  following  are  to  the  case  of  an  administering 
creditor;  yet  it  is  incidentally  provided,  section  1763, 
"the  creditor  may  proceed  against  the  devisee,  and 
jpintly  with  him,  the  heirs  at  law,  in  the  same  manner 
as  such  suit  could  have  been  maintained  against  the 
debtor^s  heirs,''  thus  assuming  it  was  a  matter  of  course 
against  the  heir.  It  is  seen  that  where  the  proceed- 
ing is  against  the  devisee  the  execution  is  taken 
out  against  him,  as  if  the  debts  were  his  own,  in 
case  of  alienation.  It  is  then  provided:  "But  lands, 
tenements  and   heireditaments,   bona  fide,  aliened  before 
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the    action   brought^    shall    not   be  lidble  to   such   exe- 
cution. 

This  is  for  the  protection  of  the  purchaser,  and 
when  the  lands  purchased  are  sought  to  be  reached 
for  the  debt  of  the  ancestor,  he  must,  in  order  to 
ayoid  the  liability,  be  able  to  show  that  the  alien- 
ation was  bona  fde,  which  could  not  be  the  case, 
if  he  purchased  with  notice  of  debts  due  by  the  an- 
cestor, that  might  be  made  a  charge  against  the  lands 
in  the  hands  of  the  heir  by  any  proceeding  known  to 
our  law. 

It  is  true  the  language  is,  not  '^liable  to  such 
execution,"  but  this  must  be  held  to  include  any  legal 
proceeding  intended  to  effectuate  the  creditor's  right. 
Under  our  new  liberalized  system  of  remedies,  giving 
the  chancery  court  jurisdiction  in  the  matters  of  debt, 
the  present  proceeding  is  a  very  proper  one,  treating 
it,  as  we  have  done,  as  against  the  purchaser,  by 
reason  of  the  complainant  accepting  his  answer,  and 
thus  making  him  a  party.  All  the  rights  and  equities 
can  be  disposed  of  in  the  suit,  saving  costs  and  liti- 
gation. 

The  conclusion  we  have  reached  meets  the  main 
argument  against  the  right  of  the  heir  or  devisee,  to 
alien  lands  descended  or  devised,  that  they  could  sell 
at  once  to  any  one,  being  insolvent  themselves,  and 
thus  get  the  money  for  the  land,  by  a  fraudulent 
disposition  of  it,  and  the  creditor's  claim  on  real 
assets  be  defeated.  Such  alienation  under  the  principle 
herein  announced  must  be  bona  fide^  that  is,  without 
notice  of   debts,  and  if   such  notice  exists,   or   can  be 
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reasonably  made   out,   then   the  purchaser  will   hold  the 
land   subject  to  such  debts. 

The  result  is,  that  the  report  of  the  Referees  is 
approved,  and  chancellor^  decree  reversed  with  costs 
of   this  court. 


C.  A.  Snapp  v.  Mathew  V.  Pukcell  et  cU. 

Costs.  ChanceUor's  dMcreiion  an  to.  The  diseretion  of  a  chancellor  a£  to 
taxation  of  costs  is  a  legal  discretion,  and  if  not  properly  exercised 
may  be  reviewed  and  corrected  by  the  Supreme  Court. 


FROM   HANCOCK. 


Appeal  from  the  Chancery  Court  at  Sneedville, 
a   C.  Smith,  Ch. 

F.   M.   FuLKEBSON   for  complainant. 
McDermott   &  Kyle   for  defendants. 
Freeman,  J.,   delivered  the  opinion  of  the  court. 

This  bill  was  filed  to  settle  the  estate  of  James  L. 
Purcell,  and  in  order  to  do  this,  have  an  account  of 
advancements. 

As  said  by  the  Beferees,  there  is  a  large  amount 
of  irrelevant   testimony  taken,  both  by  complainants  and 
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respondents.  The  only  questions  presented  in  Referees'' 
report  by  exceptions  are,  first,  the  correctness  of  al- 
lowing Mathew  V.  Purcell  to  hold  about  fifty  acres 
of  land   under   a  parol  gift,  and   adverse   possession. 

We  have  carefully  looked  through  the  mass  of  tes- 
timony on  this  question,  and  have  no  doubt  of  the 
correctness  of  the  chancellor's  decree  and  the  report 
of  the  Referees.  It  would  be  a  waste  of  time  to  col- 
late  this  testimony.     ]We   simply   state    the    result    and 

afiirm  the  chancellor's   decree. 

« 

To  the  valuation  of  this  land,  as  fixed  by  the  chan- 
cellor ($425),  both  parties  except;  the  complainant  as 
not  sufficient,  and  the  defendant  because  too  much. 
The  testimony  is  conflicting,  as  is  usual  in  such  oases^ 
but  we  think  the  chancellor  has  about  reached  the 
fair  conclusion,  and  the  report  is  approved  on  this 
question. 

The  Referees  recommend  a  change  in  the  taxation 
of  the  costs  from  that  made  by  the  chancellor.  The 
exception  to  this  is  that  the  costs  are  in  the  discre- 
»tion  of  the  chancellor,  by  section  4493  of  the  Code, 
and  this  court  has  no  authority  to  review  it,  unless 
there   has   been   a  palpable  abuse  of  that  discretion. 

.  There  is  nothing  in  this  exception — the  discretion  is 
a  legal  discretion,  and  if  not  properly  exercised,  when 
the  whole  case  is  brought  before  us  by  appeal  to  be 
tried  de  novo — this  court  has  uniformly  given  such 
direction   as  to  costs  as  it  deemed   proper. 

The  case  of  The  State  and  OouTdy  of  Davidson  v. 
LewiSj  10  Lea,  168,  was  whether  appeal  was  taken 
solely   for  the*  purpose    of    reviewing    the    taxation   of 


SEPTEMBER  TERM,  1884.  695^ 

Frank  v.  Anderson. 

costa  and  in  such  a  case  it  was  held  we  would  not 
interfere  with  the  action  of  the  chancellor,  except  in 
case   of   clear  abuse. 

The  report  is  approved  and  decree  of  chancellor 
affirmed,  with  the  modification  as  to  costs,  as  recom- 
mended. , 


A.   W.  Frank  et  al.  v.  J.   F.  Anderson  et  al. 

1.  Marrttj)  Women.    A  married  woman  may  rely  upon  her  coverture 

in  bar  of  the  liabilities  of  a  firm  of  w}iicli  she  may  have,  during 
coverture,  become  a  member. 

2.  Pabtership.    a  partner  may  become  a  creditor  of  his  firm,  and  the 

debt  is  his  individual  property,  which  he  may  assign  or  transfer  to  a 
third  party,  and  in  the  absence  of  conflict  with  other  creditors  is  en- 
titled to  be  paid  out  of  the  partnership  eifects.  The  assignees,  in 
such  case,  stands  upon  the  same  ground  as  other  creditors  of  the 
firm. 


FROM   HAMILTON. 


Appeal    from   the    Chancery    Court   at    Chattanooga. 
W.  M.  Bradford,  Ch. 

Wheeler  &  Marshall  for  complainants. 

DeWitt  &  Shepherd   for  defendants. 

Cooke,  J.,   delivered   the    opinion   of  the  court. 

Respondents,   Anderson   and    Burnett,   were   partners 
in  a  grocery  store,  in    which  Mrs.   Lucy  A.   Watkins, 
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a  married  woman,  purchased  a  one-third  interest,  paying 
$500  therefor.  Soon  afterwards,  on  November  29, 
1880,  respondent,  Anderson,  executed  a  deed  of  trust 
to  J.  I.  Walton  as  trustee  upon  his  one- third  interest 
in  said  mercantile  concern,  and  also  conveyed  in  trusl 
to  said  J.  I.  Walton  as  trustee  for  the  benefit  of  J. 
W.  and  J.  I.  Walton  a  debt  of  $977,  which  said 
partnership  owed  him  individually  for  goods  of  his 
own  which  he  had  sold  to  the  concern.  This  trust 
was  executed  to  secure  an  individual  indebtedness  of 
respondent,  Anderson,  to  J.  W.  and  J.  I.  Walton, 
and  was  registered  on  December  6,  1880.  On 
December  14,  1880,  respondent  Burnett,  with  the  con- 
sent of  Anderson,  executed  a  deed  of  trust  to  Bet- 
terton,  tru.stee,  upon  the  entire  effects  of  the  partner- 
ship, to  secure  various  debts  of  the  firm  due  to  com- 
plainants and  others,  and  among  which  were  included 
a  debt  of  $300  due  to  eaid  respondent,  Lucy  A. 
Watkiiis,  and  the  debt  of  $977  due  to  Anderson,  and 
transferred  or  assigned,  as  before  stated,  to  J.  I. 
Walton,  in  trust  for  J.  W.  and  J.  L,  and  which  in 
this  trust  is  described  as  due  to  J.  W.  arxd  J.  I. 
Walton,  and  these  two  debts,  with  some  other  small 
ones,  were  preferred  by  the  trust.  The  parties  have 
all  accepted  the  benefits  of  this  last  deed  of  trust; 
said   Waltons   also   having   accepted   the   first. 

This  bill  was  filed  by  complainants,  Frank  and 
others,  while  accepting  the  provisions  of  said  last  deed 
of  trust,  attacking  these  debts  secured  and  preferred 
to  Lucy  A.  Watkins  and  J.  W.  and  J.  I.  Walton  as 
fraudulent  and   fictitious,   and  seeking  to  exclude  them 
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from  any  benefits  under  it^  and  have  the  pai*tner- 
ship  effects  applied  to  the  satisfaotion  of  the  debts  of 
complainants.  The  partnership  is  insolvent^  and  the 
assets  of  the  concern  not  more  than  sufficient,  if  that^ 
to  satisfy   the  preferred   debts. 

The  defendants,  J.  I.  and  J.  W.  Walton  and 
Lucy  A.  Watkins,  demurred  to  the  bill,  which  was 
properly  overruled,  the  cause  assigned  being  that 
they  could  not  attack  the  deed  of  trust  and  at  the 
same  time  claim  a  benefit  under  it.  They  then  an- 
swered iully,  denying  all  the  allegations  of  the  bill  upon 
which  relief  was  sought.  Judgments  pro  confesso  were 
entered  against  Anderson  and  Burnett.  Mrs.  Lucy  A. 
Watkins  admitted  that  she  had  undertaken  to  purchase 
one-third  interest  in  the  firm,  for  which  she  paid 
$500,  which  she  says  she  is  willing  to  lose,  but  says 
she  was  deceived  and  imposed  upon  as  to  the  con- 
dition of  the  business,  and  avers  she  was  a  married 
woman,  and  not  bound  by  her  agreement  to  become 
a  partner,  and  pleads  and  relies  upon  her  coverture  as 
a  protection  against  any  liability  on  account  of  the 
indebtedness  of  said  firm.  •  The  proof  in  the  record 
satisfactorily  shows  that  she  did  pay  $500  in  cash  for 
one-third  interest  in  the  firm,  $300  of  which  went 
into  the  business  of  the  concern,  and  $200  was  paid 
to  J.  W.  and  J.  I.  Walton  upon  an  individual  debt 
of  Anderson.  The  evidence  also  estabishes  the  fact 
that  Mrs.  Watkins  loaned  the  firm  $400  in  cash, 
which  went  into  the  business,  and  they  executed  the 
firm  note  to  her  for  the  same,  and  which  she  exhibits; 
one  hundred   dollars  of   which   has  been   paid,  and  the 
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remaining  $300,  with  interest,  is  still  dae,  and  is  the 
debt  preferred  in  the  trust  deed.  The  testimony  alsa 
establishes  the  fact  that  the  firm  was  indebted  la 
respondent,  Anderson,  in  the  sum  of  $977,  which  he 
assigned  and  transferred  as  befere  stated  to  the  Waltons^ 
and  which  indebtedness  was  for  goods  sold  by  him 
to  the  firm,  he  having  had  the  goods  on  hand  when 
the  partnership  was  formed,  having  that  amount  of 
goods  in  value  over,  after  putting  in  a  sufficient 
amount  to  make  up  his  part  of  the  capital.  This 
is  proven  by  Burnett,  complainants  own  witness;  and 
the  only  complaint  he  makes  is  that  he  now  thinks 
Anderson   charged   too   high  for   the   goods. 

Upon  the  hearing  the  chancellor  denied  the  relief 
sought  as  against  Mrs.  Lucy  Watkins,  J.  W.  and  J. 
I.  Walton  and  the  trustees,  giving  complainants  a 
decree  against  Anderson  and  Burnett  for  their  debts, 
and  allowing  them  to  participate  or  take  under  the 
trust  according  to  its  terms  and  provisions  after  the 
preferred  debts  are  satisfied  if  any  thing  remained,  and 
complainants   appealed. 

The  Referees  have  reported  that  the  decree  should 
be  affirmed  as  to  Mrs.  Lucy  Watkins  and  re- 
versed as  to  J.  W.  and  J.  I.  Walton,  and  their 
debt  excluded  from  the  benefit  of  the  trust,  because 
as  they  say,  Waltons  are  not  entitled  to  participate 
in  the  assets  of  the  partnership  as  assignees  of  one 
of  the  partners  who  is  himself  bound  for  all  the 
partnership  debts.  The  complainants  have  excepted 
to  the  report  in  so  far  as  it  recommends  an  affirm- 
ance   of   the   decree    as   to    Lucy   A.    Watkius,   and    J. 
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W.  and  J.   I.   Walton,   have  excepted  to  it  so   fiir  as  it 
recommends  a   reversal   as  to   them. 

We  think  the  chancellor's  decree  was  correct.  Mrs.. 
Lucy  A.  Watkins  certainly  had  the  right  to  plead 
her  coverture  against  liability  for  the  debts  of  the 
firm.  She  had  paid  into  the  concern  all  she  had  un- 
dertaken to  pay,  and  consents  to  the  entire  loss  of  it. 
The  balance  of  $300  due  upon  the  note  which  she 
holds  against  the  firm  was  for  money  loaned  the  firm 
by  her  as  an  individual,  and  we  can  see  no  reason 
why  she  doed  not  stand  in  the  same  plight  as  to 
that  as  to  any  other  creditor  of  the  firm.  To  hold 
otherwise,  would  be  to  punish  her  for  exercising  the 
right  which  the  law  casts  upon  her  for  her  protection 
as  a  married  woman.  Nor  can  we  see  why  a  partner 
may  not  be  a  creditor  of  his  firm.  The  debt  which 
it  may  thus  owe  him  is  his  individual  property,  and  is 
subject  to  his  individual  debts,  and  we  see  no  reason 
why  he  may  not  assign  or  transfer  it  to  a  third 
party;  and,  while  in  the  absence  of  conflicting  claims 
of  individual  creditors,  an  individual  cannot  prove 
against  a  joint  estate,  in  competition  with  the  creditors 
of  the  firm,  who  are  in  fact  his  own  creditors,  and 
thereby  take  part  of  the  fund,  to  the  prejudice  of  those 
who  are  not  only  creditors  of  the  firm  but  of  himself: 
Story  on  Partnership,  sees.  390,  405-6.  Yet  this  debt 
subsists  against  the  firm,  and  in  the  absence  of  any  con- 
flict with  other  credit^s  is  entitled  to  be  paid  out 
of  the  partnership  effects.  He  had  a  right  to  transfer 
it,  and  having  done  so  before  the  insolvency  of  the 
concern,   or  at   least    before  it  was    known,   and    with- 
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out  fraud,  we  oan  see  np  reason  why  his  assignee 
does  not  stand  upon  the  same  ground  with  other 
creditors  of  the  firm.  The  fact  of  the  debt  having 
been  assigned  to  secure  a  bona  fide  debt  to  Walton^ 
while  he  thus  became  the  legal  owner  of  the  debt^ 
did  not  have  the  effect  to  make  him  liable  for  the 
partnership  debts^  and  this  being  so,  the  principle  of 
law  cited  above,  and  relied  upon  by  complainants, 
has  no  amplication  to  him.  At  the  time  of  these 
assignments  it  was  competent  for  the  firm  to  prefer 
creditors,  and  the  complainant,  having  failed  to  es- 
tablish   any   fraud   in   the   transaction,   it   must   stand. 

It  is  also  objected  that  the  assignment  having 
been  made  of  this  debt  to  J.  I.  Walton,  although 
for  the  benefit  of  J.  W.  &  J.  I.  Walton,  the  legal 
title  to  the  debt  being  in  J.  I.,  as  trustee,  it  was 
not  in  fact  a  debt  due  to  J.  W.  &  J.  I.,  as  described 
•in  the  .deed  of  trust  to  Betterton,  trustee,  aud  con- 
sequently they  are  not  entitled  to  take  under  that 
trust.  This  objection  is  very  technical;  and  it  is  a 
sufficient  answer  to  say  that  all  the  parties,  both  trustee 
and  beneficiaries,  are  before  the  court,  and  all  recog- 
nized it  as  the  debt  of  J.  W.  &  J.  I*  Walton,  as  in 
equity  it  is.  So  we  think  there  is  nothing  in  this 
objection. 

The  report  of  the  Referees  will  therefore  be  mod- 
fied,  and  the  decree  of  the  chancellor  affirmed.  The 
costs  of  this  court  will  be  paid  by  complainants,  and 
of  the   chancery   court   as   decreed   by   the   chancellor. 


CA.S-ES 


ARGUED  AND  DETERMINED 


IK  TRK 


SUPREME  COURT  OF  TENNESSEE, 


FOR  THE 


MIDDLE    DIVISION, 
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Mks.  a.  F.  Links  v.  The  State. 

1.  Pbactice.     Withdrawing  evidence.    The  practice  of  admitting  incom- 

petent evidence  in  the  progress  of  trials,  to  be  subsequently  with- 
drawn, is  disapproved,  but  is  not  of  itself  reversible  error,  unless  it 
can  be  seen  that  a  party  has  been  injured  thereby. 

2.  Same.    Evidence,   Oriminal,  Evidence  of  other  transactions  than  those 

charged  in  the  indictment  cannot,  in  general,  be  received,  but  where 
knowledge  constitutes  an  essential  ingredient  in  the  guilt  this  rule  is 
relaxed.  In  such  cases  transactions  of  a  like  kind  with  those  charged 
in  the  indictment  may  be  given. 


PROM   DAVIDSON. 


Appeal   in   error   from   the   Criminal   Court    of   Da- 
vidson county.      Matt,   W.  Allen,  J, 

T.  A.  Atchison,  Jr.,    Quarles,   Thoma  &  Tub- 
ley  and   T.   L.   Dodd   for   Mrs.  Links. 

Attorney- General  Lea  for  the  State. 

(701) 
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Cooke,  J.,   delivered  the  opinion   of  the  court. 

Mrs.   A.   F.    Links,   alias    Miller,   aiiaa    Myers,   has 
been  convicted  of  grand  larceny,   and  appealed  to   this 
court.     The  property  alleged   to  have  been  stolen   was 
a  diamond  ring,  the  property  of  E.  Wiggers,  who  was 
a  jeweler,   in    Nashville.      As    is    shown   by   the    testi- 
mony,  the    defendant    came  into  the   jewelry    store    of 
Wiggers,   on  the    morning  of   November    1,   1883,   be- 
tween  the   hours  of  ten  and   eleven   o'clock,  and   asked 
to   be   shown   an    inexpensive    diamond    ring.       A   tray 
of  that  character  was  shown   to   her,  being  placed   be- 
fore  her    on    the    show    case.       She    selected    one   that 
she  said   suited   her,   worth    about    $12   or  $14.       Said 
she    wanted    it    for    her    niece,    named    ^^  Mamie,"   and 
directed    the    name    ^'  Mamie ''    to    be    engraved    in    it, 
and,    without    being    asked,     paid     $2,    and     said     she 
would   return   in   the  afternoon   and   get  it.      She   then 
asked   for  a    more    expensive  diamond  ring,  and  a  tray 
containing  that   class   of   rings    was    placed    before  her 
on   the   show  case,  beside  the  tray  first  shown,  at   this 
time  three  gentlemen  came  into    the  store,   to   see  the 
proprietor    about    a    matter    of    business,    and    engaged 
him   in   conversation    for    a    short    time,   during    which 
his  attention   was  diverted   from  the  defendant  and  the 
<liamonds.      As  soon   as  these  gentlemen  left  the  store, 
having    remained    about    five     minutes,    the    defendaitt 
asked   to   be  shown    some    gentlemen^s  scarf  pins,   say- 
ing her    husband    was  a  druggist    and    she    wished  to 
present  him  with  a  pin.     Wiggers  then  put  the  two  trays 
of    diamonds    in  the    show  case.      She    then    said    the 
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piDS  did  not  suit,  and  left  the  store.  While  in  the 
49tore  she  gave  her  name  as  Mrs.  Miller.  She  never 
returned  for  the  ring  she  had  directed  to  be  engraved 
or  the  $2.  Upon  examination  of  thene  trays  soon 
afterwards,  it  was  found  that  a  diamond  ring,  worth 
$86,  had  been  taken  from  the  tray  of  expensive 
diamonds,  and  a  ring  from  the  tray  of  cheap  dia- 
monds put  in  its  place,  and  a  stray,  chipped  diamond 
ring,  which  did  not  belong  to  the  store,  put  in  the  ^ 
place  or  niche  from  which  the  cheap  diamond  ring 
had   been   removed. 

Upon    leaving   Wiggers'    store,   the    defendant    went 
to   the  jewelry   store   of  one   Stief,   in    Nashville,   arriv- 
ing   there    about    eleven    o^clock,    where    she    gave   her 
name   as   Mrs.    Myers.       She   there    called    for   diamond 
and     turquois    rings.        A     tray     containing     expensive 
diamond    rings     was    placed    before    her    on    the    show 
case.       She    wanted   a   ring    for    about   $26.       She   was 
shown     several     rings.       She     selected     an     inexpensive 
diamond    and    turquois   ring,   and   said   she   would    take 
it,  but   wanted  it  made   smaller.      She   said   she   wanted 
it   for   a   niece.       The    clerk   who    was   waiting   on    hw 
then    went     forv^ard    to    get    the    ring     measured,    and 
tarned   his   back    on    her,   leaving   her   and   the   tray   of 
expensive   diamonds   in   front  of  her   on  the   show   case. 
When   the   clerk   returned    to   where    she   was,   she   had 
some   money   lying    before    her.       She   paid   him,   unso- 
licited,  $1.50    on    the    ring,   saying   she    would    send   a 
darkey  for   it   at   four  o'clock  that  evening.      The   clerk 
then   marked    the   price,   $13,   on   the    ring  and   imme- 
•diately   put   the   diamond   ring   tray   in   the   case.       She 
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then  left.  She  was  the  only  person  to  whom  dia- 
monds were  shown  that  day  at  either  store.  Late 
that  afternoon  it  was  found  that  a  valuable  diamond 
ring,  worth  $185,  was  missing  from  the  tray,  and  a 
strange  ring,  which  did  not  belong  to  Stief,  was  there 
in  its  place,  which  was  upon  the  next  day  fully 
identified  as  the  $85  diamond  ring  that  had  been 
taken  from  Wiggers'  tray  as  above  stated,  and  for  the 
larceny  of  which  the  defendant  is  indicted.  She  never 
sent  for  the  ring  she  had  ordered  changed  at  Stief's, 
and  upon  which  she  had  paid  the  $1.50,  and  for  which 
she   was  to   send   at   four   o^clock   that   evening. 

About  ten  days  afterwards  she  was  seen  and  recog- 
nized, as  they  state,  by  Stief  and  the  clerk,  Brenneke, 
who  were  on  the  lookout  for  her,  in  Nashville,  upon 
a  sleeping  car  going  north  on  the  Louisville  &  Nash- 
ville Railroad,  and  upon  being  approached  by  Bren- 
neke and  reminded  that  she  had  failed  to  call  or 
send  for  the  ring  she  had  engaged,  denied  being  the 
person  referred  to,  or  ever  having  engaged  a  ring  of 
him.  Said'^he  was  mistaken,  that  she  was  just  pass- 
ing through  from  New  Orleans,  and  knew  nothing 
about  it. 

Shortly  thereafter  she  was  arrested  in  Louisville, 
Ky.,  upon  a  J'requisition  of  the  Governor.  She  was 
at  a  place  called  St.  Joseph's  Hospital,  or  Infirmary, 
where  her  husband,  or  a  man  named  A.  F.  Links, 
who  claimed  to  be  her  husband,  was  being  treated 
for  a  diseased  foot.  Upon  being  informed  of  the 
charge  upon  which  she  was  arrested,  she  denied  hav- 
ing  been   in    Nashville;    said    she    had    lefl    Louisville 
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on  November   1st,   and  had    gone    straight  through   to 
New   Orleans    upon    a   through    ticket,   and    had    made 
no   stop   any  where,  and   that  she   had   not  stopped   in 
Nashville,   only  to   be    carried    from   one   depot   to   the 
other    in    a    hack.       There    were    two    trunks     in    the 
room    she    and    her    husband    were   occupying.       These 
trunks    were    opened    and    examined,    and    in    the    one 
which   contained    ladies'   apparel,   etc.,   there   was    found 
a    pawn-broker's    ticket,    dated  Atlanta,   November    2d, 
1883,    which    acknowledged    the    receipt   of   a    diamond 
ring   from   Mrs.   A.   F.   Links,  to   be   expressed   to   her 
at   Charleston,   S.  C,  upon  the   receipt   of  $25.      Upon 
being   shown   this   ticket,  and   told   that   it   showed  that 
she   had    not    gone    straight    through    to   New   Orleans, 
she   then   admitted   that   she   had   not,  but   said  she  had 
got    out   of    money,   or    needed    some    money,   and    had 
stopped     in     Atlanta     and     pawned     a     ring     for     $25. 
Upon    being    told    that    the    register    at    the    infirmary 
showed   she   had   left  Louisville  at  half-past   two  o'clock 
October    31st,    and    consequently    she    could    not    have 
left    on    November   1st.       She    admitted    that    she    was 
mistaken,  and   that   she   had   lefl   Louisville   on  October 
81st.       After   having  been    arrested   she    was   requested 
to   show  her  jewelry.      She   said   it   was  deposited    in   a 
bank   in   the    city.       She    started    with    the    officers   to 
go   to   the   bank,   but,   before    going   very   far,   she   said 
her  jewelry    was   not   in   a   bank,  but   in  the   possession 
of   a    certain    lady   at    a    hotel.       Upon    being    accom- 
panied  to   the   hotel   she   inquired   for   the   lady   named, 
and   was  told   that   she  knew  that  lady  was   not   board- 
ing   at    the    hotel.       She    than    said    the    lady   was    to 
45— VOL.  13. 
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come  to  the  infirmary  that  evening  to  take  a  ride 
with  her,  but  no  such  lady  came,^  until  half-past  four 
o'clock,  when  the  oflBcer  and  guard  left  with  her  for 
Nashville. 

It  was  also  proved  by  a  witness  named  Allen'^ 
that  on  November  3,  1883,  the  defendant  came  to 
the  jewelry  store  of  his  father,  in  Charleaton,  S.  C, 
and  asked  to  see  diamond  rings.  She  was  shown  the 
rings,  and  selected  a  small,  inexpensive  diamond  ring, 
and  ordered  a  name  to  be  put  into  it,  saying  she 
would  call  for  it  that  afternoon  at  four  o'clock.  She 
said  her  gold  spectacles  were  bent,  and  left  them  to 
be  repaired,  saying  she  would  call  for  them  at  the 
same  hour.  They  were  smoked  glasses,,  such  as  she 
was  proven  to  have  worn  at  the  hotel  while  in 
Nashville.  She  never  came  back  for  the  spectacles, 
nor  did  she  call  for  the  ring.  He  saw  her  again 
that  afternoon  on  the  streets  in  Charleston.  Within 
a  day  or  two,  or  it  might  have  been  a  week,  the 
witness  is  not  certain  as  to  length  of  time,  but  thinks 
it  was  a  short  time,  they  missed  a  soltaire  diamond 
ring   from   the   tray   shown   the   defendant. 

There  are  many  other  facts  and  circumstances  of 
more  or  less  significance  that  might  be  mentioned, 
but  it  is  sufficient  to  say  that  the  testimony,  as  to 
the  larceny,  by  the  defendant,  of  the  ring  charged  in 
the  indictment,  is  ample  to  sustain  the  verdict,  and 
it  will  not  be  disturbed,  unless  for  error  committed 
during  the  progress  of  the  trial,  or  in  the  charge  of 
the  court.  Numerous  errors,  however,  have  been  as- 
signed, and  are  very  earneslty  insisted  upon  for  reversal. 
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The  testimony  of  Steif  as  to  the  loss  of  his  ring^ 
in  the  place  of  which  the  ring  in  question  was  found, 
was  objected  to  by  the  defendant  as  tending  to  show 
a  separate  and  independent  felony  committed  by  the 
defendant  from  that  charged  in  the  indictment,  and 
for  which  it  was  shown  another  indictment  was  pend- 
ing against  the  defendant,  but  the  testimony  as  above 
detailed  was  admitted  over  the  objections,  and  defend- 
ant excepted.  We  do  not  understand,  however,  the 
objection  to  this  part  of  SteiPs  testimony  to  be  very 
earnestly  pressed.  It  is  sufficient  to  say  that  in  tracing 
the  ring  in  question  which  had  been  stolen  from  Wig- 
gers, .  to  the  defendant,  it  was  necessary  to  show  all 
the  facts  and  circumstances  as  to  how  it  came  inta 
SteiPs  possession,  and  it  is  difficult  to  see  how  this 
could  be  done  without  disclosing  the  fact  that  the  ring 
of  Steif  in  the  place  of  which  Wiggers'  ring  was 
substituted,  had  been  removed,  and  was  necessary  to 
be  done  in  showing  that  Wiggers^  ring  was  left  in 
its  place  by  the  defendant.  T)ie  Court  gave  the  jury 
the  proper  instruction  as  to  the  effi^ct  of  this  testi- 
mony, as  will  be  hereafter  seen.  The  same  witness,. 
Steif,  was  permitted,  over  the  objection  of  the  defend- 
ant, to  testify  that  the  defendant  had  been  in  his 
store  on  two  different  occasions  a-  year  or  more  be- 
fore the  1st  of  November,  1883,  ,and  after  each  time 
that  she  was  there  he  missed  diamond  rings.  But  on 
cross-examination  the  witness  stated  that  he  could  only 
recognize  her  as  the  person  that  was  in  the  store  on 
those  occasions  by  occurrences  that  have  transpired 
since,  whereupon  the  court   withdrew  this  testimony  en- 
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tirely  from  the  jury.  It  is  insisted,  however,  that 
notwithstanding  this  withdrawal  of  the  testimony  by 
the  courts,  the  jury  having  heard  it,  its  effect  upon 
them  could  not  be  withdrawn,  but  the  error  in  ad- 
mitting it  was  irreparable  to  the  defendant,  and  the 
cause  should  be  reversed  and  a  new  trial  granted  for 
that   reason. 

There  can  be  no  doubt,  we  think,  but  that  this 
testimony,  as  stated  in  the  bill  of  exceptions,  was  in- 
competent and  should  not  have  been  heard^  as  no 
artifice  or  device  is  shown  to  have  been  used  by  the 
defendant  on  these  occasions,  even  if  she  had  been 
identified  suflSciently,  by  which  she  obtained,  or  sought 
to  obtain,  the  opportunity  of  stealing  rings,  the  same 
or  similar  to  that  resorted  to  upon  the  occasion  of 
obtaining  the  diamond  ring  in  question.  The  practice 
of  admitting  incompetent  evidence  in  the  progress  of 
trials,  to  be  subsequently  withdrawn,  has  been  often 
disapproved   by  this   court,   and  its    probable  or  possible 

• 

injurious  tendencies  commented  upon,  but  we  are  not 
aware  of  any  case  having  been  reversed  for  that  cause 
alone;  nor  unless  it  can  be  seen  that  a  party  has 
been  injured  by  it,  do  we  think  a  reversal  should*  be 
had   for   that  cause. 

We  can  see  nor  evidences  in  this  record  of  any 
such  injury  having  been  done  the  defendant.  The 
testimony  of  the  witness  Allen,  above  recited,  was  ob- 
jected to  by  the  defendant  as  tending  to  establish  a 
wholly  separate  and  distinct  larceny  by  the  defendant 
from  that  charged  in  the  indictment,  or  to  cause  her 
to    be    suspected    of   a    separate    and    distinct    criminal 
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offense.  The  testimoDy  admitted  over  the  objeotioD 
was,  as  we  have  already  seen,  that  on  November  3, 
1883,  she  entered  the  jewelry  store  of  the  father  of 
the  witness,  in  Charleston,  and  asked  to  see  diamond 
rings;  was  shown  rings,  and  selected  a  small,  inexpen- 
sive diamond  ring,  and  ordered  a  name  to  be  put 
into  it,  saying  she  would  call  for  it  at  4  o'clock  that 
afternoon ;  said  her  gold  spectacles  were  bent,  and  left 
them  to  be  repaired,  saying  she  would  call  for  them 
at  the  same  hour.  She  never  came  back  for  either 
the  spectacle  or  the  ring.  A  short  time  thereafter, 
or  in  a  few  days,  a  soltaire  diamond  ring  was  found 
to  be  missing  from  the  tray  of  diamonds  that  had 
been   shown   to  her. 

The  court  instructed  the  jury  in  regard  to  this 
testimony,  as  follows:  "If,  in  the  introduction  of  evi- 
dence to  sustain  the  indictment,  the  relation  of  facts 
and  circumstances  are  necessarily  involved  which  show, 
or  tend  to  show,  that  the  defendant  committed  a  sep- 
arate or  independent  offense,  if  it  was  defendant,  and 
became  connected  with  the  commission  of  the  crime 
under  investigation  so  as  to  be  a  part  thereof,  it  may 
be  taken  as  evidence  tending  to  show  the  guilt  of  the 
defendant  of  the  latter  crime,  but  when  they  are  not 
so  connected  so  as  to  be  a  part  of  the  transaction 
under  trial,  they  can  only  be  looked  to  for  the  pur- 
pose of  showing  the  identity  of  the  defendant  to  show 
where  the  crime  has  been  established  in  the  case 
when  committed,  by  artifice  and  stratagem,  the  guilty 
knowledge  of  the  defendant,  and  to  show  a  part  of  a 
particular    system   of   committing  crime,   when    the   ex- 
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traneoiis  misconduot  is  of  the  same  character,  and 
by  the  same  artifice  and  stratagem  as  the  one  under 
consideration." 

The  above  instruction,  we  think,  is  a  correct  exi^o- 
sition  of  the  law  in  relation  to  the  testimony  in 
question. 

The  necessity  of  enforcing  the  rule  that  the  evi- 
dence must  be  confined  to  the  point  in  issue,  and  that 
no  evidence  can  be  admitted,  which  does  not  tend  to 
prove  or  disprove  the  issue  joined,  is  stronger  in  crim- 
inal than  in  civil  cases.  The  facts  proven  should  be 
strictly  relevant  to  the  particular  charge,  and  have  no 
reference  to  any  conduct  of  the  prisoner  unconnected 
with  such  charge.  But  this  rule  has  its  qualifications, 
equally  as  well  established  as  the  rule  itself,  upon 
principle  and  authority:  Butt  v.  The  State,  9  Hum., 
40;    Defrees   v.    The  State,  3  Hei?.,  64;  -Shaio   v.  State, 

3  Sneed,   87 ;     Wiley  v.  State,  3   Cold.,   343. 

Evidence  of  other  transactions  than  those  charged 
in  the  indictment  cannot,  in  general,  be  received;  but 
where  knowledge  constitutes  an  essential  ingredient  in 
the  guilt  this  rule  is  relaxed.  In  such  cases  trans- 
actions of  a  like  kind  with  those  charged  in  the  in- 
dictment  may   be  given   in   evidence:      Powers  v.  State, 

4  Heis.,   272. 

Thus,  upon  an  indictment  for  passing  counterfeit 
money,  proof  that  the  defendant  knowingly  passed  other 
counterfeit  money  at  different  times  is  admissible:  2 
Hum.,  78.  Or  upon  indictment  for  receiving  stolen 
goods,  knowing  them  to  be  stolen,  evidence  of  other 
like   offenses:      3   Heis.,   116. 
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In  Oamer  v.  The  State,  it  was  held  upon  an  in- 
diotment  for  forgery,  evidencje  of  the  passage  by  the 
defendant  of  other  similar  forged  paper  was  admissible 
to   show  the   scienter:     5   Lea,   213. 

In  Defrees  v.  The  State,  3  Heis.,  53,  it  was  held 
that  obtaining  property  by  any  fraudulent  trick  or 
device  was  larceny,  and  that  where  guilty  knowledge 
is  to  be  proved  other  acts  of  the  prisoners  may  be 
admitted,  though  they  amount  to  substantive  felonies 
or  attempts  to  commit  felonies.  That  was  an  indict- 
ment for  robbery,  which  consisted  in  obtaining  a 
watch  from  the  prosecutor  by  means  of  a  trick  called 
the  five- cent  trick,  which  was  accomplished  by  conceal- 
ing  a  five-cent  piece  in  a  split  card,  and  then  wrap- 
ping or  folding  up  in  it  another  five-cent  piece.  This 
was  then  dropped,  as  if  by  accident,  in  view  of  the 
victim,  and  picked  up  and  unfolded  by  an  accomplice 
and  the  five  cents  folded  in  it  taken  out  and  the 
card  refolded,  and  the  attention  of  the  party  dropping 
the  card  called  to  it,  who  stated  it  had  a  five-cent 
piece  in  it.  This  being  disputed  or  questioned  by 
the  other  party,  he  offered  to  bet  that  it  did  contain 
a  five-cent  piece,  whereupon  the  victim,  having  seen  a 
five-cent  piece  taken  out  when  the  party  offering  to 
bet  was  absent,  was  induced  to  bet  his  watch  that 
there  was  not  a  five-cent  piece  in  the  card,  whereupon 
the  defendant  tore  open  the  card  and  exhibited  the 
other  five  cents,  and  ran  off  with  the  prosecutor's 
watch. 

It    was    not  only   held    that  this  was   robbery,   but 
that  evidence   of   these    parties    having    perpetrated    or 
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attempted  to  perpetrate  the  same  trick  upon  other  per- 
sons at  different  times,  was  admissible  to  show  that 
the  scheme  by  which  the  possession  of  the  property 
was  obtained  was  an  artifice  or  stratagem  designed  to 
be  practiced  generally  in  order  to  obtain  the  property 
of  such  victims  as  could  be  thus  cheated.  The  ques- 
tion under  consideration  falls  very  clearly  within  the 
principle   decided   in   that  case. 

It  is  very  clear  that  the  pretense  of  desiring  to 
purchase  an  inexpensive  ring  for  a  present  for  a  rela- 
tion^ and  the  pretense  of  making  the  purchase^  and 
leaving  the  ring  to  be  engraved  or  altered,  and  leav- 
ing money  as  an  advance  upon  the  same  or  something 
of  value  behind  to  be  called  for  later,  and  manifesting 
a  desire  to  purchase  valuable  rings,  was  a  mere  strat- 
agem or  device  contrived  by  the  defendant  to  afford 
her  an  opportunity  of  obtaining  possession  of  valuable 
diamonds,  rings,  etc.,  and  of  getting  away  without 
being  suspected  or  closely  watched,  and  the  evidence 
was  competent  to  show  that  in  thus  obtaining  posses- 
sion of  the  ring  in  question,  it  was  intentional  and 
with  a  purpose  to  steal  it,  and  was  not  an  accidental 
exchange  of  rings  by  mistake  while  examining  and 
comparing  them,  or,  in  other  words,  as  expressed  in 
the  books,  to  prove  the  scienter.  This  applies  equally 
to  the  evidence  of  Stief,  disposed  of  upon  other 
grounds.  The  testimony  was  properly  admitted  and 
the  instructions  of  the  court  in  relation  to  it  substan- 
tially correct.  It  is  insisted,  however,  that  although 
this  may  be  so  as  to  separate  independent  felonies  of 
like  character  committed  by  the  same  artifice  or  device^ 
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yet  the  rale  cannot  apply  to  cases  where  no  separate 
felony  has  been  shown  to  have  been  committed,  but 
only  such  facts  shown  as  tended  to  raise  a  mspioion 
that  the  defendant  might  have  committed  another  sep- 
arate felony,  and  that  this  was  the  only  effect  of 
Allen^s  testimony,  and  hence  it  was  error  to  admit  it. 
It  is  a  sufl&cient  answer  to  this  to  say  that  the  evi- 
dence tends  very  strongly,  if  not  conclusively,  to  show 
that  a  larceny  was  committed,  but  if  it  did  not,  m 
the  case  of  Defrees  v.  The  State,  above  referred  to,  it 
was  expressly  held  that  evidence  of  the  commission  or 
aM&nipt  to  commit  a  like  felony  by  the  same  artifice 
or  device,  was  admissible,  which  disposes  of  this  ques- 
tion. Besides  there  can  be  no  difference  in  principle. 
It  is  next  insisted  that  the  court  erred  in  charging 
the  jury  as  to  the  law  of  olibi;  not  that  the  law  upon 
this  subject  wa^  incorrectly  charged,  but  that,  as  is  in- 
sisted, no  such  defense  was  made  for  the  prisoner.  But 
she  did  deny  that  she  was  in  Nashville  on  the  day 
the  larceny  was  committed:  and  then  that  she  was  in 
that  city  on  that  day  except  to  pass  through  from  one 
depot  to  the  other;  and  denied  that  she  was  at  the 
store  of  either  Wiggers  or  Steif;  and  these  denials 
were  in  evidence  before  the  jury;  and  if  that  were 
not  so,  it  ia  diflScult  to  see  how  the  defendant  could 
be  prejudiced  thereby.  She  could  not  attempt  to  in- 
troduce any  proof  as  to  her  whereabouts  on  the  day 
or  at  the  time  the  larceny  was  committed,  but  denied  as 
above  stated  that  she  was  ever  at  these  jewelers^  Her 
identity  is,  however,  very  fully,  and  we  think  conclu- 
sively,   established    as   the  person    who   was  there  and 


714  NASHVILLE: 


links  V,  The  fitate. 


oommitted  the  larceny.  This  is  not  like  the  case  of 
Oray  v.  The  State  furnished  us  in  manuscript.  There 
«  mule  was  stolen  in  Clarksville,  and  the  State 
proved  by  certain  witnesses  that  the  prisoner  was 
seen  upon  the  next  day  after  the  larceny  was  com- 
mitted riding  the  mule  in  Bobertson  county^  a  distance 
of  twenty  or  twenty-five  miles  from  Clarksville.  The 
defendant  not  only  admitted  that  he  was  in  Clarksville 
at  the  time  the  mule  was  stolen^  but  proved  by 
ten  or  a  dozen  witnesses  that  he  was  also  in  Clarks- 
ville on  the  next  day,  at  the  time  the  State's  wit- 
nesses testified  to  having  seen  him  riding  the  mule 
in  Robertson  county.  Judge  Nicholson,  in  that  case, 
said  it  was  not  a  question  of  alibi  at  the  time  the 
mule  was  stolen,  but  was  a  conflict  of  evidence  as 
to  the  identity  of  the  person  seen  riding  the  mule 
on  the  next  day,  and  the  certainty  and  satisfactory 
character  of  proof  to  sustain  an  alibi  did  not  apply 
to  the  question  presented  by  that  record.  That  case 
has  no  application,  that  we  can  see,  to  the  one  now 
under   consideration. 

It  is  next  insisted  that  the  court  erred  in  his 
charge  to  the  jury  upon  the  subject  of  larceny. 
The  court  gave  the  jury  a  very  flill,  clear  and 
minutely  correct  charge  upon  the  subject  of  larceny, 
in  all  the  phases  presented  by  the  evidence  in  the 
cause  and  the  theories  of  the  defense,  and  which  is 
admitted  by  the  learned  counsel  for  the  defense  to 
be  strictly  accurate  and  correct,  and  then  adds  the 
following  words:  "Now,  gentlemen,  what  all  this 
aueans,    as      applied     to     this    case    is,     that     if     the 
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defendant  went  into  Wiggers'  store  and  took  out  a 
diamond  ring  or  the  ring  that  may  be  established 
and  described  in  the  proof,  and  carried  it  off,  and 
this  was  done  without  the  consent  or  against  the  will 
of  Wiggers,  without  any  claim  or  shadow  of  right  to 
do  so,  in  Davidson  county,  and  he  was  the  ownier  of 
the  ring,  either  general  or  special,  as  explained^  and 
the  ring  had  some  value,  before  the  finding  of 
the  indictment,  she  would  be  guilty  of  larceny,  unlei^e 
some  explanation  is  made  of  such  conduct  in  the 
proof  going  to  show  that  such  conduct  was  not 
criminal."       It    is    insisted'    that    as    some   of    the   ele- 

• 

ments  necessary  to  constitute  larceny  are  omitted 
in  this  instruction,  its  effect  was  to  withdraw  from 
the  jury  the  very  full  and  accurate  instructions 
previously  given  them  in  the  charge.  We  do  not  so 
consider  it;  but  while  the  instruction  objected  to  was 
wholly  unnecess&ry,  and  might  have  been  omitted 
altogether,  its  manifest  object  was  to  call  the  attention 
of  the  jury  to  the  main  leading  facts  necessary  to 
be  established  by  the  proof  in  order  to  render  the 
defendant  guilty,  and  the  words  "as  explained,"  at  the 
bottom  of  the  instruction,  evidently  refers  the  jury 
to  the  full  aftd  accurate  instruction  as  given  in  the 
paragraph  of  the  charge  immediately  preceding,  and 
in  view  of  the  evidence  and  the  theory  of  the  defense, 
the  facts  to  which  the  court  called  the  attention 
of  the  jury  could  not  have  been  found  by  them  or 
existed  consistent  with  her  innocence.  And  as  full 
and  accurate  instructions  had  been  given  in  the 
former  part  of   the    charge   and   no    request    that  they 
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should     be    repeated    in     this    connectioD,     we  do    not 
think   this   was  error. 

It  is  also  insisted  that  it  was  error  to  admit 
testimony  as  to  the  contents  of  the  trunk  that  was 
opened  in  the  room  occupied  by  the  defendant  at  the 
time  of  her  arrest,  and  which  contained  articles  of 
ladies'  wearing  apparel,  and  also  ladies'  wigs  of  diflfer- 
ent  colors,  as  well  as  some  jewelers  tools  used  for 
removing  and  inserting  diamond  sets  in  rings,  etc., 
and  in  which  the  pawn-broker's  ticket  was  also  found. 
It  is  said  that  this  was  not  shown  to  be  the  de- 
fendant's truuk,  and  for  that  reason  the  testimony  was 
improperly  admitted.  This  trunk  was  in  her  room — 
was  shown  to  be  about  the  same  size,  structure  and 
color  of  the  trunk  she  had  at  the  depot  in  Nafehville 
on  the  day  the  larceny  was  committed,  it  was  treated 
and  spoken  of  as  her  trunk.  She  did  not  disclaim 
it,  but  when  told  that  the  pawn-broker's  ticket  had 
been  taken  out  of  it  and  settled  that  she  had  stopped 
in  Atlanta,  she  assented  to  it,  and  explained  that  she 
had  stopped  in  that  city  and  pawned  a  diamond  ring 
for  $25.  These  facts  sufficiently  establish  that  the 
trunk   was   hers. 

We  have  investigated  this  record,  and  the  ques- 
tions raised  and  argued  by  defendant's  counsel,  with 
as  much  care  as  we  have  been  able,  and  are  fully 
satisfied  that  it  contains  no  error.  The  jury  have 
dealt   as   lightly    with   the   defendant    as   possible    under 

the  law.     We  have  no   doubt  as  to   her   guilt,  and   the 

< 

judgment   must   be   affirmed. 

Freeman,  J.,   and   Wilson  Sp.  J.,  dissent. 
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C.  H.  Eastman,  Clerk,  v.  The  Mayor  and  City 

Council  of  Nashville. 

•CoKPOBATiONS,  MuNiciPAii.  State  tax  eoUeeied  by.  The  tax  upon  cases 
tried  in  municipal  courts  is  to  be  paid  by  the  parties  convicted,  and 
is  not  a  tax  imposed  upon  the  city  or  in  the  exercise  of  one  of  its 
agencies  or  powers,  nor  is  it  costs  in  cases  tried  before  these  courts. 
A  party  convicted  in  these  courts  cannot  be  imprisoned  to  secure  the 
payment  of  this  tax.  The  tax  is  to  be  paid  by  the  party  found 
guilty. 


FROM   DAVIDSON. 


Appeal   ID    error   from    the  Circuit   Court   of  David 
son   county.       Frank  T.   Reid,   f. 

Lytton   Taylor  for   Eastman. 


ISL  717 
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J.   G.   Bradford   for  Nashville. 

Wilson,  Sp.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  af)plifation  of  relator,  as  clerk  of  the 
county  court  of  Davi^Uon  county,  for  the  writ  of 
mandamiis  tc*  compel  the  officials  of  the  corporation 
of  Nasb/iile  to  pay  to  him  revenue  alleged  to  be  due 
the  State,  arising  from  the  privilege  tax  imposed  by 
Ite"  revenue  act  of  March  3,  1883,  on  cases  submitted 
or  tried  before  the  municipal  or  police  court  of  the 
city. 

Numerous  objections  were  taken  in  the  circuit 
court,  as  to  the  sufficiency  of  the  petition  or  as  to 
the  right   of  relator  to   proceed   by  mandamus,  and   the 
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proceedings  were  dismissed  th<»re,  as  to  Ewing,  judge 
of  the  city  court,  and  Bell,  recorder  of  the  city. 
We  are  relieved  j^from  an  investigation  of  these  objec- 
tions by  the  statement  of  the  city  attorney  made  here 
that  they  are  not  urged  or  relied  on,  as  the  city  de- 
sire's to  have  the  questions  raised  settled  upon  their 
merits. 

The  old  corporation  of  Nashville  expired  under  the 
act  of  March  21,  1883,  on  the  second  Thursday  in 
October,  1883,  at  eight  o'clock,  A.  M.,  and  the  pre- 
sent municipal  government,  under  the  same  name, 
came  into  existence  upon  its  legal  demise,  subject  to 
all  its  liabilities,  and  invested  with  the  title,  right  to 
all  its  ^property,  uncollected  taxes,  dues,  claims,  judg- 
ment8,3decrees  and  choses  in  action:  Act  of  March  5, 
1883,  section  2;  act  of  March  21,  1883,  sections  58 
and  59.  Under  the  extinct  city  government,  the 
municipal  or  police  court  was  called  the  recorder's 
court,  under  the  present  this  court  is  designated,  in 
the  creating  act,  the  "city  court,"  but  under  both, 
the  recorder's  court  under  the  former,  and  the  "city 
court"  under  the  latter,  are  essentially  the  same,  and 
their  powers  and  jurisdiction  were  given  to  secure  the 
same   end. 

The  fourth  section  of  the  revenue  law,  passed 
March  3,  1883,  in  the  privileges  therein  enumerate^^* 
and  taxed,  imposes  a  privilege  tax  of  $1  on  "each, 
case  before  a  mayor  or  recorder's  court,  or  before  any 
I  police  court  having  jurisdiction  of  offenses  in  any 
taxing  district  in  the  State,"  and  provides  that  the 
officer  collecting  the   tax   on  litigation,  and  "the  officer 
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holding  the  police  court  in  the  towns  and  cities  in 
the  taxing  districts  of  this  State,  shall  report  the« 
amount  collected  by  them  every  thirty  days  and  pay 
the  same  over  to  the  clerk  of  the  county  court^ 
taking  duplicate  receipts,  one  of  which  shall,  without 
delay,   be   forwarded   to   the   comptroller." 

This  act  was  in  force  from  its  passage,  and  it 
appears  that,  from  its  passage  until  the  extinction  of 
the  old  city  government,  many  cases  were  tried  before 
its  police  court.  In  some  of  the  cases  convicted,  de- 
fendants paid  in  money  the  fines  and  costs,  and  also 
the  State  tax;  in  others,  in  default  of  payment,  they 
were  sentenced  to  the  city  work-house  to  work  out 
this  fine  and  costs.  It  also  appears  that  quite  a 
number  of  cases  were  tried  before  the  "city  court ^ 
of  the  present  existing  city  government,  after  the  ex- 
tinction of  the  old  corporation,  and  before  the  petition 
for  mandamvs  was  filed  in  this  cause.  And,  as  in  the 
case  of  the  old,  some  of  the  parties  convicted  in  the 
"city  court"  paid,  in  cash,  their  fines  and  costs,  and 
also  the  State  tax.  Other  defendants  thus  convicted, 
in  default  of  payment,  were  sentenced  to  the  city 
work- house. 

In  the  progress  of  the  trial  below,  the  city  ad- 
mitted a  liability  to  the  relator  in  the  sum  of  $754, 
the  amount,  as  it  claimed,  of  State  tax  collected  in 
cash  from  defendants  tried  before  its  "city  court," 
and  before  the  recorder's  court  of  the  old  municipality, 
and  not  theretofore  paid  over,  and  stated  its  readiness 
and  Willingness  to  pay  the  same.  The  court  directed 
it  to  pay  in   to  court  such  sum   as  it  admitted   to  be 
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due,  and  that  the  judgment  thus  made  should  be  a 
discharge   of    its   liability   to  jthis   extent. 

The  trial  judge  held  that  the  city  was  liable  to 
the  relator  for  the  State  tax  in  all  cases  tried  before 
its  city  court  or  before  the  recorder's  court,  where 
tax  had  been  paid  in  money,  and  in  all  cases  where 
defendants  had  been  sentenced  to  the  work-house,  and 
confined  therein  and  worked  for  a  sufficient  time  to 
pay  the  fines,  costs,  and  also  the  State  tax,  upon  the 
allowance    or  credits    for   such    costs   specified   by   law. 

Upon  the  admission  of  relator,  that  he  could  only 
prove  the  number  of  cases  tried,  and  from  this  num- 
ber the  cases  in  which  the  taxes  had  been  actually 
paid;  and  those  in  which  the  defendants  had  been 
sentenced  to  the  work-house,  the  trial  judge,  on  trial 
rendered  judgment  against  the  city  for  $754,  directed 
the  same  to  be  paid  within  a  given  time,  and  dis- 
missed   the    petition    at    the    cost   of   the    relator,    who 

has   appealed   to   this   court. 

The   contention    of    relator   is,    first,   that   the   State 

is   entitled   to   receive   from   the  city  $1.00  in   each  and 

every   case   tried    before   its    municipal   court;    in   other 

words,   that   this    tax   is   a   tax   imposed   upon    the   city 

or   upon   the  exercise   of  one  of  its  municipal  franchises 

or   functions;    and,   secondly,   if    mistaken  in    this  view, 

that    the    State    has    the    legal    right     to    demand    the 

$1     in     every     case   where   it   is    actually   paid,   and   in 

every  case  where  def^dants  are  convicted  and  sentenced 

to   the   work- house. 

His    claim,    with    regard    to    this    precise    point,   if 

we   understand  the  argument  of  the  learned   counsel,   is 
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that  if  a  party  tried  before  the  city  court  is  con- 
victed and  sentenced  to  the  work-house  to  work  out 
the  fine  and  the  costs,  his  work  must  be  first  applied 
to  the  payment  of  the  State  tax;  and  as  the  city, 
in  the  view  of  the  law,  gets  the  benefit  of  his 
labor,  it  must  pay  the  tax,  although  the  party  be 
discharged  before  he  has  been  confined  or  worked  a 
time  sufficient,  under  the  provisions  of  law,  to  pay 
the  fine   and   cost,   and   the  State  tax. 

This  contention  rests  upon  the  idea  that  this  tax 
is  a  part  of  the  cost«  in  this  class  of  cases,  or  that 
the  defendant  municipality  has  the  power  to  imprison' 
parties  bringing  themselves  within  the  scope  or  pur- 
view of  its  application,  and  thus  compel  them  to  its 
payment  by   enforced   labor   done   for  its^  benefit. 

It   may    be  conceded    that  the    Legislature  has  the 

power  to   impose  a  privilege   tax   on   suits  or  litigation 

tried  in  city   or   police    courts   for   a   violation    of   city 

ordinances,   and    to    direct    its    payment    by    the    city. 

But    the  presumption   is    against   the  evidence  of   such 

tax,  because  cities   or  municipalities   under  our  form   of 

government,   are  in  one   sense   political  agencies   of   the 

State;    and   although    their  property    or    franchises    are 

not  exempt   from   taxation   in   their   charters,  or  in  the 

organic  law  of   the   sovereignty  creating  them,   there  is 

an   implied   exemption,   and   in    order  to    subject    them 

to   taxation,   the    legislative    intent   to   do   so    must    be 

clear  and   certain:       Mayor   and  Aldermen  of  Nashville 

V.   Bank  of    Tennessee,   1    Swan,   269;    Desty   on   Tax., 

vol.   1,   page  301;    Cooley    on    Tax.,  page    55,   note   1 

«nd   authorities  cited. 
46— VOL.  13. 
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Applying  this  rule  to  the  legislation  creating  the 
corporation  of  Nashville,  and  to  the  revenue  law  im- 
posing the  tax  in  controversy,  it  is  clear,  we  think,, 
that  it  was  the  intention  of  the  Legislature  that  the 
tax  was  to  be  paid  by  the  parties  convicted  in  the 
municipal  courts,  and  that  it  was  not  a  tax  imposed 
upon  the  city  or  the  exercise  of  one  of  its  agencies 
or  powers.  Nor  is  it  costs  in  cases  tried  before  the 
municipal  courts:  Mliston y,  Winstead,  10  Lea,  473, 
and  authorities  there  cited.  And  therefore,  under  the 
provisions  of  the  law  creating  its  present  municipal 
government,  it  has .  no  power  to  imprison  a  party,, 
convicted  in  its  police  court,  to  secure  the  payment  of 
this  tax,  but  only  to  secure  the  fine  and  costs : 
Sections  21,  22,  27  and  53,  Act  of  March  21,  1883. 

This  disposes  of  the  points  raised  by  counsel  for 
relator.  The  defendant  insists  that  its  court  is  known 
as  the  "city  court"  in  the  act  incorporating  the 
present  municipal  government,  and  that  it  is  not  a 
mayor  or  recorder's  court,  nor  a  police  court  having 
jurisdiction  of  offenses  in  any  taxing  district  in  the 
State,  and  therefore,  that  cases  tried  before  it  are  not 
within  the  letter  or  meaning  of  the  section  of  the 
revenue  law  imposing  a  privilege  tax  of  %\  on  each 
case  tried   before  said   courts. 

This  is  sticking  in  the  bark.  Revenue  laws  should 
not  be  liberally  construed  or  expanded  so  as  to  make 
them  embrace  subjects  or  objects  not  intended,  but,, 
unless  the  language  used  in  them  prevent,  so  as  to 
give  effect  to  the  obvious  intent  of  the  Legislature: 
Desty  on  Tax.,  Vol.  1,  p.  102;  Cooley  on  Tax.,  198-199^ 
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And  we  think^  although  the  particular  portion  of  the 
act  of  March  30^  1883^  imposing  this  privilege  tax  and 
providing  for  its  collection,  is  loosely  and  inartificially 
worded,  that  it  was  the  obvious  intention  of  the 
Legislature  to  impose  a  tax  of  $1,  to  be  paid  by  the 
defendant  found  guilty  on  each  case  tried  before  mayor 
or  recorder's  courts  or  the  police  courts  of  cities, 
towns  and  taxing  districts.  As  we  have  stated,  the 
municipal  court  of  the  defendant,  although  called  the 
'*  city  court,"  is  essentially  the  same  in  its  powers  and 
jurisdiction   as   those   specifically   named   in   the   act.^ 

The  result  reached  by  the  court  below  in  this  case 
was  correct,  and  his  judgment  will  be  affirmed,  except, 
that  the  costs  of  the  court  below  will  be  taxed  to  the 
defendant.  The  costs  of  the  appeal  will  be  paid  by 
the  relator. 


C.  H.  Eastman,  Clerk,  v.  Wm.  Littebbr. 

Tax,  Priyileqe.  Merchant.  Although  a  merchant's  license  be  issued 
for  a  year  under  the  act  of  1883,  chapter  105,  yet  if  the  business  be 
terminated  sooner,  as  for  example,  by  fire,  the  license  and  the  tax 
should,  under  the  act  of  1883,  chapter  29,  be  limited  to  the  period 
of  the  actual  exercise  of  the  privilege,  counting  by  quarters  of  the 
year. 


FROM    DAVIDSON, 


Appeal  in  error  from   the  Circuit  Court  of  David- 
son county.      Frank  T.  Rbid,  J. 
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Attokney- General  Lea   for   Eastman. 

Lytton  Taylor  for  Litterer. 

Cooper,   J.,   delivered   the   opinion  of  the   court. 

An  agreed  ca^e,  from  which  it  appears  that  Wm. 
Litterer  was  a  merchant,  in  Nashville,  whose  place 
of  business  was  destroyed  by  fire  during  the  first 
quarter  of  the  year  1883.  He  made  a  tender  to  C. 
H.  Eastman,  as  clerk  of  the  county  court,  according 
to  ,the  agreed  statement  of  facts  of  "a  quarter's 
license,''  by  which,  it  seems,  is  meant  what  would  be 
due  for  a  license  to  trade  as  a  merchant  for  one- 
fourth  of  the  year  1883.  The  clerk  refused  the  ten- 
der, upon  the  ground  that  he  could  only  issue  a 
license  for  a  year.  The  circuit  judge  was  of  opinion 
that  the  tender  was  good,  and  gave  judgment  for  the 
amount   of  the   tender.       Eastman   appealed   in   error. 

The  question  which  has  been  argued  is  whether 
the  clerk  of  the  county  court  can  lawfully  issue  a 
merchant's  license  quarterly,  or  must  issue  it  for  the 
entire  year.  The  act  of  the  Legislature  of  1883, 
chapter  105,  section  16,  provides  that  merchants  shall 
pay  an  ad  valorem  tax  upon  the  capital  invested  in 
their  business  equal  to  that  levied  on  taxable  prop- 
erty, as  well  as  a  privilege  tax  on  the  vocation ;  and 
by  section  20,  sub-section  2,  the  word  "capital,"  as 
used  in  the  foregoing  sections,  shall  be  construed  to 
mean  the  largest  amount  of  stock  on  hand  at  any 
one  time  in  the  year  where  it  is  offered  for  sale. 
Section   17   provides  that   no   merchant   shall  commence 
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and   continue  a  business    in  any  county   of  this  State^ 
without    obtaining    a    license    from    the    clerk    of  such 
county    in    accordance    with     the     provisions    of    the 
act.      Section   18   is:      "That  every  merchant  applying 
for  license  shall^   before  receiving  the  same,  execute  a 
bond   to   the  State,  with  ^ood   security,  to  be  approved 
by    the    clerk    of  the    county    court,   conditioned    that 
such    merchant    will    render    to    the    clerk    issuing    the 
license,   at    the  end   of   twelve    months    from  the    date 
of  the  bond,   a    true    statement,    under  the    oath    pre- 
scribed  by  this  act,  of  the  amount  of  capital   invested 
in   such  business  during  said  twelve   months,  and   will 
pay  to   the  clerk  the  tax  thereon/'      The  act  of  1883, 
chapter  106,  section  3,  is:      "That  merchants  shall  pay 
an  ad  valorem  tax  upon  the  capital  invested   by  them  of 
forty   cents   on   each   one  hundred   dollars,   and  a  priv- 
ilege tax   of  thirty   cents  on   each  one   hundred  dollars 
of  taxable   property;    provided,  that   such   privilege  tax 
shall   in   no   case   be  less   than   five    dollars;     and    they 
shall    pay   a    privilege  tax    of   ten    cents  on   each    one 
hundred   dollars  of  their  capital   so  invested   for  school 
purposes/'     Both   of  the   foregoing  acts  were   approved 
by  the   Governor,   and   went   into  effect  on   March    30, 
1883.       On   the   9th   of   the   same    month    another  act, 
passed   by   the   Legislature,   had   been   approved   by   the 
Governor,   and    gone    into    effect,   being    chapter   29   of 
the    printed    acts,   the    first  section   of   which   reads    aa 
follows:       "That  it  shall   be   lawful    for  clerks  of   the 
various  county   courts  in   the  State  to   issue  license   by 
the    quarter    for    the    exercise    of    any   privilege    under 
the   laws%  of  the  State.'' 
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If  we  look  alone  to  the  act  of  1883,  chapter  105,  it 
is  clear  that  while  sections  16  and  17,  which  fix  the 
merchant  with  a  property  and  privilege  tax  and  re- 
quire him  to  take  out  a  license,  do  not  prescribe  the 
time  for  which  the  license  shall  run,  the  following 
sectiond  do  give  directions  which  contemplate  a  license 
for  a  year.  They  expressly  provide,  as  a  condition 
precedent  to  the  issuance  of  a  license,  the  execution  of 
a  bond  by  the  merchant  conditioned  for  the  making  by 
him,  at  the  end  of  twelve  months  from  the  date  of 
the  bond,  of  a  true  statement  of  the  amount  of  capi- 
tal invested  in  the  business  during  the  twelve  months. 
The  'statute  goes  further  and  provides  that  the 
^'capital,''  upon  which  the  merchant  is  to  pay  an  ad 
valorem  and  a  privilege  tax,  is  the  largest  amount  of 
stock  on  hand  at  any  time  in  the  year.  Obviously, 
the  clerk  cannot  issue  a  license  for  one-fourth  or  one- 
half  of  the  year,  because  the  "capital"  might  be  less 
in  one-quarter  than  in  another,  whereas  the  statute 
requires  that  the  tax  for  each  quarter  shall  be  based 
upon  the  largest  amount  of  stock  on  hand  at  any 
one    time   in   the   year. 

These  several  acts,  being  all  passed  by  the  same 
Legislature  and  in  pari  materia,  must,  .  however,  be 
construed  together,  and  harmonized,  if  possible.  Im- 
plied repeals  are  not  favored,  and  the  acts  of  March 
30,  1883,  do  not  in  express  terms  repeal  the  act  of 
March  9th.  The  latter  act,  in  plain  words,  author- 
izes clerks  to  issue  a  license  by  the  quarter  for  the 
exercise  of  any  privilege  under  the  laws  of  the  State. 
If  the  tax  can    be    ascertained   in  advance,   tbe  license 
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maj,  under  the  statute,  be  issued  for  the  shorter 
period.  If  it  cannot  be  thus  ascertained,  and  it  is 
clear  that  it  *  cannot  be  in  the  case  of  the  merchant 
who  goes  into  business  for  an  indefinite  length  of 
time,  the  license  must  be  for  the  year.  The  record 
does  not  show  the  fact,  but  that  was  probably  what 
was  done  in  the  case  before  us.  And  the  real  ques- 
tion is  whether,  if  the  merchant  cease  to  do  business 
within  the  year,  the  license  and  the  .  tax  may  be  cut 
down  to  the  shorter  period.  Such  a  construction  of 
the  statute  is  in  accord  with  the  spirit  of  the  whole 
legislation,  and  not  actually  violative  of  the  letter  of 
any  part  of  it;  for  the  provisions  of  chapter  105, 
fixing  the  tax  and  requiring  the  license,  do  not  pre* 
scflribe  the  time  the  license  shall  run,  and  the  subse- 
quent sections  are  directory,  providing  for  the  case 
where  the  business  is  carried  on  for  a  year.  The 
license  and  the  bond  are  merely  modes  of  definitely 
ascertaining  the  amount  of  the  tax,  without  necessa- 
rily determining  the  time  of  the  exercise  of  the 
privilege.  If,  in  fact,  carried  on  for  less  than  a  year 
the  license  and  the  tax  should,  under  chapter  29,  be 
cut  down  to  the  period  of  actual  business,  counting  by 
quarters. 

The  judgment  is   therefore  affirmed. 
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A.  P.  GBiMpTEAD,  AdmV,  V.  W.  E.  Huggins  et.  cd. 

Chanceby  PiiEADiNOS  AND  PRACTICE.  Administration.  Insolvent  estate, 
lij  in  the  administration  in  chancery  of  an  insolvent  estate,  the  realty 
be  subject  to  vendors'  liens  which  are  enforced  in  the  suit,  and  the  ad- 
ministrator collects  the  rents,  and,  in  settlements  made  under  orders 
of  the  court,  is  charged  with  such  rents  and  allowed  his  disburse- 
ments thereof  in  the  payment  of  debts  and  expenses  of  administration 
by  decrees  rendered  from  time  to  time  in  confirming  reports  by  the 
master  of  such  settlements,  the  reports  not  being  excepted  to,  neither 
the  court  below  nor  this  court  upon  appeal  by  the  minor  heirs  of  the 
deceased,  can  go  behind  those  decrees,  the  heirs  being  all  the  time 
before  the  court  by  guardian  ad  litem. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court  at  Nashville.  A. 
G.  Mereitt,  Ch. 

J.   P.   Heli^is   for  complainant. 

* 

Covington  &  Atchison  for  defendants. 

Cooper,  J.,  delivered   the   opinion   of  the  court. 

W.  E.  Huggins  died  in  1865,  leaving  a  widow 
and  four  children.  The  widow  qualified  as  adminis- 
tratrix of  his  estate,  and  acted  as  such,  but  without 
making  any  settlement  of  the  administration,  until  her 
death  in  1868.  Before  her  death  she  seems  to  have 
suggested  to  the  county  court  the  insolvency  of  her 
husband's  estate.  After  her  death  A.  P.  Grimstead 
was  appointed  and  qualified  as  the  administrator  de 
bonis    non    of    the     estate    of    W.    E.    Huggins.      On 
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September  29,  1868,  he  filed  the  original  bill  in  this 
cause  against  the  children  and  creditors  of  his  intes- 
tate, to  remove  the  administration  of  thie  estate  from 
the  county  to  the  chancery  court,  and  to  settle  the 
same  as  an  insolvent  estate.  Such  proceedings  were 
had  in  the  cause  that  the  insolvency  of  the  estate 
was  ascertained  and  declared,  the  debts  ascertained,  the 
realty  sold,  and  the  assets  distributed.  A.  P.  Grim- 
stead  died,  and  the  cause  was  revived  on  July  20, 
1883,  against  A.  J.  Roper,  as  his  administrator,  over 
his  protest,  and  a  reference  made  to  the  clerk  and 
master  to  report  the  real  estate  of  which  W.  E. 
Huggins  died  possessed,  the  amount  received  there- 
from by  A.  P.  Grimstead,  and  the  taxes  paid  by  him. 
The  master  made  a  report  accordingly,  from  which 
it  appeared  that  Grimstead  had  collected,  between  1868 
and  1873  inclusive,  a  certain  amount  of  irents  after 
deducting  taxes  paid.  The  children  then  moved  for 
judgment  against  A.  J.  Roper,  as  administrator  of 
Grimstead,  for  the  net  balance  of  rents  thus  found. 
But  the  chancellor  was  of  opinion,  and  so  decreed, 
that  these  rents  had  been  reported  to  the  court  as  * 
collected  and  paid  out  on  the  debts  of  the  estate  in 
the  administration  suit,  and  that  these  reports  had 
been  confirmed  by  the  court  without  exception,  the 
rights  of  the  parties  being  thereby  concluded.  The 
children   appealed. 

W.  E.  Huggins  had  died  seized  and  possessed  of 
three  tracts  of  land,  each  of  which  was  encumbered 
with  a  lien  for  unpaid  purchase  money,  in  satisfaction 
of   which   they   were    sold.       He    had    sold    two    other 
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tracts  of  land,  treated  as  one  tract,  to  one  B.  C. 
Towns,  and  had  in  his  life-time  filed  a  bill  to  en- 
force his  vendor's  lien  thereon  for  unpaid  purchase 
money.  They  were  sold  accordingly,  Grimstead,  as 
administrator,  buying  them  in  for  the  benefit  of  the 
estate.  A.s  to  these  two  tracts  of  land,  it  is  clear 
that  Grimstead  held  them,  as  he  held  the  ^laim  for 
unpaid  purchase  money,  as  assets  of  the  estate  for  the 
benefit  of  creditors.  The  children  would  have  no  in- 
terest* in  these  lands  or  their  rents  and  profits  until 
the  debts  were  paid.  The  other  tracts  were  subject 
to  liens  of  vendors,  who  were  proceeding  by  bills  or 
cross-bills  to  enforce  these  liens.  There  is  evidence 
tending    to    show    that    the     chanceller    had     appointed 

Grimstead   a   receiver   to   take    possession    and   rent   the 

• 

lands  under  these  bills,  but  no  entry  of  the  appoint- 
ment was  made  until  1874,  when  the  order  recites 
generally  a  previous  appointment,  and  purports  to  be 
nunc  pro  tunc.  There  is  also  evidence  that  during 
this  period  it  was  supposed  that  the  real  estate  would 
more  than  pay  the  debts.  On  April  21,  1869,  the 
clerk  and  master,  in  pursaance  of  an  order  made  for 
the  purpose,  made  a  report  of  a  settlement  with  the 
administrator,  in  which  the  administrator  wt^s  charged 
with  assets  received,  including  rents  for  the  years 
1868  and  1869,  and  allowed  certain  disbursements, 
which  report,  not  being  excepted  to,  was  confirmed. 
On  July  27,  1874,  the  clerk  and  master,  upon  like 
order,  reported  another  settlement,  in  which  the  ad- 
ministrator was  charged  with  the  balance  on  the  pre- 
vious settlement,   and    subsequent    collections,  including 
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the  rents  for  the  years  1870,  1871,  1872  and  1873, 
and  allowed  his  disbursements  and  compensation,  leav- 
ing a  balance  in  his  hands  of  $482.43,  which  report^ 
being  nnexcepted  to,  was  also  confirmed.  Subsequent 
reports,  confirmed  because  unexcepted  to,  show  the 
disbursement  in  the  payment  of  debts  of  this  balance. 

If   it   be    conceded    that    Grimstead    was    acting    in 
the   collection   of  rents   under   a   mistaken   idea   that   he 
had   been   legally   appointed    receiver,  and   if  it   be   fur- 
ther  conceded   that   the   entry   in    1874   of  his  appoint- 
ment   nunc   pro   tunc   was    of    no    avail,   yet    he    made 
settlements    under    decrees   of    the    court    in    which    he 
charged    himself    with    these    rents,    and    was     allowed 
credit   for   the   disbursement   thereof  in  the   payment  of 
the   debts  of  the   estate   and  expenses  of  administration. 
These    settlements    were     reported    to     the     court     and 
confirmed    without   exception.       The   children  of  W.  E. 
Huggins,   the    present    appellants,    were    properly    made 
parties    to    the    suit,   and    appeared    and     answered    by 
guardian    ad    litem    regularly    appointed.       It     is     very 
clear   that   the   chancellor,  in    the   year   1883,  could  not, 
in   the   same    suit,   go   behind    these    decrees   and   make 
a  different   disposition   of    the   funds.       Nor   do   we   see 
how   the   children    are  in   any  better   condition  upon   an 
appeal,   even  if  it  brings  up  for   revision   those   decrees. 
For  the   reports,  not   being   excepted    to,  were   properly 
confirmed.       There   is   no   error   in   them   of  which   the 
parties,  who   did   not   complain  then,  can  now  complain. 
The    reports     being    unexcepted    to    we    are    as     much 
bound   to   confirm   them   as   was   the   chancellor. 

Affirm  the   decree   with   costs. 
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J.  C.  Wands  and  Wife  v.  M.  M.  Bbien. 

1.  Tax  Sale.    Deaeription.    A  tax  sale  of  less  than  the  whole  of  a  town 

lot  in  these  words:  .'^Eighty-four  feet  of  this  lot,''  does  not  suffi- 
ciently define  the  quantity  of  land  bid  ofi*,  and  is  void. 

2.  Same.    Same.    A  sale  of  so  many  feet  front  of  a  town  lot  and  running 

back  of  equal  width  to  the  depth  of  the  lot  would  be  good ;  and  so,  it 
seems,  would  be  a  sale  of  a  definite  fractional  part  of  the  lot,  as  for 
example  one-tenth,  one-fourth,  or  one-half,  or  of  so  many  acres  of  a 
tract  of  laud. 


FROM   DAVIDSON. 


Appeal   from  the  Chancery  Court  at   Nashville.      A* 
G.  Merritt,  Ch. 

T.   W.   Haley  for  complaiDants. 

W.   G.   Brien  &  Son  for  defendants. 

Cooper,   J.,  delivered   the   opinion   of  the   court. 

Ejectment    bill    to    recover    a    lot    in    the    city    of 
Nashville.       The  complainants.    Wands   and   wife,  claim 
title   to   the    lot    in   right   of   the   wife   as   the   heir    of 
W.     H.    Townsend,    deceased.        The    defendant    holds 
possession    under  a   sale   of  the   lot   aJs   the   property   of 
W.   H.   Townsend  for   the   taxes   of  1875.       The  cfaan* 
cellor   held   that   the   tax    sale    was    void   because   made 
not    only   for    the   unpaid    taxes   and    costs,    but   for    a 
penalty   imposed   by   the   act  of   1873,  chapter  118,  sec- 
tion  61,   which    in    his    opinion    was    repealed    by    the 
act     of    1875,     chapter     102,     section     3.       Upon     the 
defendant's    appeal  the   Referees    find   that  the    penalty 
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specified  was  not  repealed  by  the  act  of  1875,  and  so 
this  court  has  held  in  two  cases:  State  v.  Dunean, 
3  Lea,  679,  691;  Nance  v.  Hopkins,  10  Lea,  508. 
Bat  the  Referees  have  further  reported  that  the 
<>hancellor^s  decree  in  favor  of  the  complainants  should 
be  amrmed  because  the  land  sold,  being  less  than,  the 
whole  lot,  is  not  sufficiently  described  in  the  judgment 
of  condemnation  of  the  circuit  court  to  enable  the 
purchaser  to  be  put  in  possession  by  a  writ  for  that 
purpose.  The  defendant  excepts  to  the  report  upon 
the  ground  that  the  lot  is  sufficiently  described.  The 
only  question  before  us,  therefore,  is  whether  the  land 
sold   is   sufficiently   described   to   identify   it. 

In  their  bill  the  complainants  describe  the  lot  as: 
^'Lot  No.  10  in  CampbelPs  plan  of  South  Nashville 
lots,  fronting  on  Campbell,  now  Ash  street,  93J  feet, 
beginning  at  Riohard  Deshaser^s  west  (iorner  on  said 
street,  running  thence  93^  feet  to  an  alley,  thence 
with  said  alley  30  feet  to  Elizabeth  Bradlaw^s  line, 
thence  with  her  line  to  Deshaser's  line,  thence  with 
Deshaser's  line  to  the  beginning.'^  The  title  deeds 
of  W.  H.  Townsend,  which  are  offered  in  evidence  by 
the  complainants,  give  the  same  description,  except 
they  speak  of  the  lot  as  "part  of  lot  No.  10."  The 
tax  collector,  in  his  report  and  certificate  of  sale,  made 
to  the  circuit  court,  and  embodied  in  the  judgment 
of  that   court,  describes   the   lot  thus  : 


District  1, 
Ward  No.  7. 


Name  of  owner, 
Townsend,  W.  H. 


Lot 
No.  10. 


Description, 
Ash  sreet,  30  feet  front  by 
30  feet  deep. 


The    taxes,    costs    and     penalty    are    then    properly 
given  under  appropriate  headings,  with  a  column  show- 
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ing  the  total  sum  due  to  be  $5.98.  Then  follows  m 
a  separate  column^  under  the  heading  "  Amount  and 
description/'  these  words:  "Tax,  penalty  and  costs 
bid  for  84  feet  of  this  lot."  The  name  of  the 
purchaser,  M.  M.  Brien,  and  the  amount  of  his  bid, 
$5.98,   are    added    in    separate    columns    under    proper 

4 

headings.  The  court,  after  reciting  the  findings  of 
fact,  ordered  and  decreed  "  that  the  title  to  the  property 
sold  as  aforesaid  be  vested  in  the  several  purchasers 
respectively  as  named  in  said  i-eport,"  and  that  writs 
of  possession  issue  as  directed  by  law.  A  writ  of 
possession  was  issued  at  the.  expiration  of  the  two 
years  allowed  for  redemption,,  under  which  the  de- 
fendant was  put  ii\  possession.  The  description  of 
the  lot  as  given  in  the  writ  is:  "Lot  No.  10,  Ash 
street,  85  feet  front  by  30  deep,  tax,  penalties  and 
costs  bid  for  84  feet  of  above  lot,  city  of  Nashville, 
sold  as  the  property  of  W.  H.  Townsend,  for  failure 
to   pay   taxes   thereon." 

The  objection,  it  will  be  noticed,  is  not  to  the  de- 
scription of  the  lot  itself  as  assessed  for  taxes.  Every 
requirement  of  the  acts  of  1873,  chapter  118^  sectidn 
6,  and  1875,  chapter  81,  section  2,  in  the  description 
of  town  lots  has  beea  complied  with  in  that  de- 
scription. The  description  is,  however,  inaccurate  in 
that  it  gives  the  number  of  front  feet  at  30  instead 
of  93J.  But  the  Act  of  1873,  chapter  118,  section 
69,  expressly  provides  that  no  sale  shall  be  invalid 
because  the  size  and  dimensions  of  a  lot  have  not 
been  "precisely  named."  The  objection  is  to  the 
description    of    that  part    of    the   lot    which   was  sold. 
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upon  the  ground  that  it  is  insufficient  to  enable  the 
court  to  put  the  purchaser  in  possession.  The  de- 
scription is*:  "Tax,  penalty  and  costs  bid  for  84 
feet  of  this  lot.^^  And  the  question  is  whether  the 
words  "84-  feet  of  this  lot,'^  namely  of  a  lot  98J 
feet  front  by  30  feet  deep,  sufficiently  identifies  the 
part   sold. 

We  concur  with  the  Referees  in  the  opinion  that 
the  description  is  insufficient,  but  not  for  the  same 
reason.  They  base  their  conclusion  upon  the  difficulty 
of  locating  the  84  feet.  "  No  one  can  tell,"  they  say, 
"at  what  precise  point  on  Ash  street  Brien's  84  feet 
begins  or  ends."  But  the  act  of  1873,  chapter  118,  section 
66,  provides  that  the  "least  quantity"  of  the  lot  which 
may*  be  taken  for  the  taxes  "shall  be  run  off  from 
the  beginning  corner,  and  running  with  at  least  one  line 
of  the  tract."  The  collector's  certificate,  and  the 
judgment  of  condemnation  show  that  the  sale  in  this 
instance  was  strictly  in  accordance  with  the  directions 
of  the  statute.  And  the  title  papers  of  the  delinquent 
tax-payer  show  where  this  beginning  corner  was.  But 
Ihe  real  difficulty  is  that  the  bid  as  reported  specifies 
no  quantity  of  the  land,  unless  we  construe  "84 
feet"  to  mean  84  square  feet,  or  84  feet  square. 
We  may  infer  tjiat  the  intention  was  to  bid  for  84 
feet  front,  running  back  of  equal  width  to  the  full 
depth  of  the  lot.  And  such  a  bid,  if  expressed  and 
certified,  would  undoubtedly  be  good.  So  a  bid  of 
one-tenth,  or  one-fourth  or  one-half  of  a  lot  or  tract 
'  of  land,  or  of  so  many  acres  would  be  good,  for  it 
could  be  run   off   as  prescribed    by   the  statute.      The 


736 


NASHVILLE : 


Wands  and  Wife  v.  Brien. 


rule  in  tax  sales,  as  aniversallj  settled,  is  that  noth- 
ing mast  be  left  to  inference,  and  that  everything 
must  be  determined  with  reasonable  certainty.  The 
rights  of  the  purchaser  depend  upon  a  strict  compliance 
with  the  requirements  of  the  law.  T}^^  failure  in 
this  case  is  in  not  defining  sufficiently  the  ^^  quantity'^ 
of    land   bid   off. 

Exceptions    to  the  report  overruled,  and   the  chan- 
cellor's decree  affirmed   with  costs. 


J^  TI2;IBTJTE 


TO  THE  MEMORY  OF 


Hon.  ROBERT  McFARLAND. 

ONE  OP  "^HE 

SUPREME  JUDGES  OF  TENNESSEE. 


Knoxville,  October  8,  1884. 

The  Supreme  Court  Bar  of  East  Teunessee,  assem- 
bled to  pay  their  tribute  oi  respect  to  the  memory  of 
Judge  Robert  MgFarland^  and  to  express  their  ad- 
miration of  his  character^  as  man  and  judge,  offer  this 
memorial   to   preserve   the   same    in    enduring   record : 

Judge  McFarland  was  born  at  the  hamlet  of  Spring- 
vale,  Jefferson  County  (now  Hamblen),  Tennessee,  April 
16,  1832.  He  died,  after  a  long  rheumatic  illness,  at 
his  home  in  Morristown,  of  bronchia)  hemorrhage,  at 
one    o'clock,   on   Thursday  morning,  October  2,  1884. 

As  his  life,  so  was  his  death,  calm  and  peaceful 
and  hopeful.  He  was  of  Scotch-Irish  descent.  His 
grandfather,  Robert  McFarland,  born  in  North  Caro- 
lina, of  Scotch-Irish  parents,  removed  thence  to  Vir- 
ginia, where  he  enlisted  in  the  patriot  army  of  the 
Revolution,  and   served   as  lieutenant   in  the   memorable 

47— VOL.  13. 


738  KNOXVILLE  : 


Tribute  to  the  Memory  of  Judge  Robert  McFarland. 


battle  of  Kiiig^s  Mountain.  In  1783  he  emigrated 
to  Tennessee  and  settled  on  the  waters  of  the  French 
Broad,    where   he   resided   for   nearly   half  a   century. 

His  son,  Col.  Robert  McFarland,  father  of  the  judge, 
served  also  as  lieutenant  of  riflemen  in  the  Amer- 
ican  army  during  the  war  of  1812,  on  the  north- 
ern frontier,  and  distinguished  himself  by  his  gallantry 
at  the  battle  of  Sandy  Creek ;  in  later  years  he  was 
a  colonel  of  the  State  militia.  He  died  when  his 
son  Robert  was  but  twelve  years  old,  leaving  to  his 
family   no   inheritance    but   his   good    name. 

His  widow,  the  daughter  of  James  Scott,  a  native 
of  Ireland,  was  thus  left  in  indigence  to  rear  her 
family.  She  was  a  woman  of  rare  intelligence, 
dauntless  courage  and  strong  maternal  ambition,  and, 
in  the  midst  of  increasing  toil  and  responsibility,  she 
devoted  her  life  to  the  welfare  and  instruction  of  her 
children.  She  had  resolved  to  add  to  Robert's  rich 
endowment  by  nature  the  benefit  of  an  education ;  and 
by  her  own  precept  and  example  she  exercised  a  con- 
trolling influence  in  the  development  pf  his  character. 
With  the  aid  of  her  elder  son,  William  (late  Con- 
gressman from  Tennessee),  and  her  son-in-law.  Judge 
Barton,  now  of  Chattanooga,  then  of  Greeneville,  she 
was  enabled  to  send  him  to  school  at  Tusculum  College, 
near  Greeneville,  where  he  lived  with  his  brother-in-law^ 
and  received  a  good  English  education.  Here  also  he 
read  law  with  Judge  Barton,  and  was  admitted  to  the 
bar   at   Greeneville   in    1856. 
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He  had  for  his  first  partner  Robert  Johnson,  son 
of  Governor  Andrew  Johnson.  Shortly  thereafter  he 
formed  a  partnership  with  Col.  M.  Thornburgh,  of 
New  Market^  for  practice  in  the  Second  Circuit,  and 
in  that  circuit  and  in  Greene  County  he  continued  to 
practice  until  his  elevation  to  the  Supreme  Bench, 
having  for  his  partners  after  the  civil  war  Robert  M. 
McKee,  Esq.,  at  Greeneville,  and  in  the  Second  Cir- 
cuit  Col.  J.  M.  Thornburgh,  son  of   his  former  j):irtner. 

His  preference  was  for  chancery  practice,  and  on 
the  occasion  of  his  first  appearance  before  Chancellor 
Lucky,  he  exhibited  those  traits  of  character  that  so 
distinguished  him  in  after-life,  carrying  his  cause  single- 
handed  to  successftil  issue  a&cainst  the  combined  resist- 
ance  of  the  leaders  of  the  bar  in  the  First  Circuit, 
then  distinguished  by  the  names  of  Nelson,  Milligan, 
Deaderick,  Maxwell,  Arnold  and  Haynes,  with  whom 
he  soon  took  high  rank  in  his  profession.  His  first 
appearance  in  the  Supreme  Court  is  reported  at 
September  term,  1856,  in  Tally  v.  Ayers,  3  Sneed, 
677;  after  which  his  appearance  is  regular  and  fre- 
quent in  the  reported  cases,  giving  evidence  tliut  in 
the  six  years  of  his  ante  bellum  practice  he 
had  mel  with  unusual  success,  for  a  beginner,  in 
establishing  himself  at  the  bar.  His  course  was 
stopped,  however,  by  the  war,  which  interrupted 
the  administration  of  law,  and  he  reluctantly  laid 
aside   his   books   and    took  up   the   sword. 

He    deplored   the    war,   its    causes,   its   terrible   con- 
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comitants  and  its  direful  necessities.  He  was  a  man 
of  peace;  he  loved  social  order^  and  was  devoted  to 
the  law.  But^  compelled  by  the  flagrancy  of  civil 
war^  whose  coming  he  could  not  avert  and  whose 
fury  he  could  not  abate,  to  choose  sides  in  the  inter- 
necine strife,  from  a  high  sense  of  public  duty  he 
volunteered  in  the  Confederate  army,  and  participated 
in  the  organization  of  the  Thirty- first  Regiment  Ten- 
nessee Infantry  (Col.  Wm.  M.  Bradford),  at  Knox- 
ville,  in  March,  1862.  He  was  chosen  Major  of  this 
regiment,  and  held  this  position  till  the  close  of  the 
war,  serving  in  the  campaign  in  Kentucky,  in  1862,  and 
afterward  in  East  Tennessee  and  Mississippi,  being 
surrendered  at  Yicksburg,  on  the  4th  of  July,  1863. 
Exchanged  in  September,  the  regiment  was  reorganized 
as  cavalry,  and  one-half  of  it,  under  Major  McFar- 
land, was  ordered  to  Virginia  in  December,  where  it 
bore  its  part  in  the  memorable  campaign  of  Early  in 
the  valley  of  Virginia,  the  raid  into  Maryland,  and 
the  skirmishing  about  Washington,  in  1864.  He  was  a 
cool,  brave,  gallant  oflBcer,  not  fond  of  war,  yet  always 
at  his  post,  discharging  his  duty  with  fidelity  and 
unflinching   courage. 

Though  despairing  of  the  continuance  of  war  after 
the  Hampton  Roads  Conference,  as  a  fruitless  pro- 
longation of  a  hopeless  struggle,  he  remained  with 
his  command,  loyally  fighting  for  the  failing  cause 
until  the  conquered  banner  was  furled  by  Lee,  when 
he    endeavored     to    join     his    command    to    Johnson's 
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army  in  Carolina.  But  hearing  of  his  surrender  also^ 
the  faithful  remnant  of  the  wearied  veterans  turned 
their  faces  homeward,  and  were  paroled  at  Nashville, 
in   May,   1865. 

He  resumed  his  practice  in  the  Second  Circuit 
in  1866,  and  in  Greene  county  in  1867,  and  engaged 
in  it  earnestly  and  successfully  until  he  went  upon  the 
bench.  His  first  reported  opinion  is  in  Bayless  v* 
Estes,  1  Heis.,  78,  when  he  was  serving  by  special 
commission  in  lieu  of  Judge  Nelson  in  the  many 
cases  wherein   he   was  incompetent  in   the  fall  of  1870. 

In  December,  1871,  Judge  Nelson  resigned,  and 
Judge  McFarland  was  commissioned  by  Gov.  Brown 
to  fill  the  vacancy.  In  August  following  he  was 
chosen  to  serve  the  unexpired  term,  and  in  1878 
was  re-elected  for  the  full  term.  He  continued  on  the 
bench  until  December,  1882,  when  he  was  forced,  by 
a  severe  attack  of  rheumatism,  to  leave  the  bench. 
He  cherished,  during  his  long  illness,  the  earnest 
hope  of  restoration  t©  health  and  return  to  his  post, 
but   was   never  able   to   resume  the   bench. 

Conscious  of  the  approach  of  death  and  without  fear 
of  it,  he  said,  with  Christian  stoicism:  *^It  is  as 
natural  to  die  as  to  be  born.'^  Thus  "  sustained  and 
soothed  by  an  unfaltering  trust,"  he  peacefully  passed 
away  "like  one  who  wraps  the  drapery  of  his  couch 
about   him,   and    lies   down   to   pleasant   dreams.'^ 

In  1859  he  married  Miss  Jennie,  daughter  of  H. 
B.   Baker,  Esq.,   of  Greeneville.      They   had  three  chil- 
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dren — two  daughters  and  a  son — all  of  whom,  with 
the  widow,  survive  him.  Nothing  could  excel  the 
beauty  and  happiness  of  his  home  life,  where  existed 
the  confidence,  the  affeclion,  the  reverence  and  devo- 
tion   that   makes   the    happy    family  and  the  ideal  home. 

His  judicial  record  of  eleven  years'  continuous  ser- 
vice is  contained  in  the  Reports  from  3  Heiskell  to 
10  Lea  inclusive,  and  is  as  free  from  error  as  any  in 
the   annals   of   our  judicial    history. 

Considered,  as  man  or  judge,  the  simplicity  and 
purity  of  his  character  is  a  delightful  object  of  con- 
templation. His  sentiments  were  lofty  and  noble, 
his  demeanor,  modest  and  unassuming — even  to  diffi- 
dence. He  was  kind,  liberal  and  generous,  slow  to 
promise,  scrupulously  faithful  in  performance;  grateful 
for  personal  favors,  and  never  forgetful  of  obligation. 
Though  lacking  in  efiFusive  affection,  there  was  un- 
swerving fidelity  in  his  friendship.  Strong  in  con- 
victions of  right,  he  was  singularly  free  from  bigotry 
and  fanaticism.  Courteous  and*  polite  in  bis  associa- 
tion, he  hud  many  friends;  but  his  confidence  and 
intimacy  were  reserved  for  a  few.  He  met  cordially 
men  of  all  classes,  but  commanded  respect  for  his 
office  from  all  by  the  quiet  dignity  of  his  character 
and  unpretentious  purity  of  his  life.  He  was  no 
politician,  and  no  one  ever  suspected  him  of  favor  or 
policy  in  his  judicial  office.  He  was  religious  without 
display  or  pretense,  charitable  without  boast  or  osten- 
tation,   tenacious    of    truth    and    consecrated     to     duty. 
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Free  from  arrogance,  vanity  or  self-seeking,  he  devoted 
his  life  to  the  study  and  exposition  ^  of  the  law,  and 
was  ever  strong  to  execute  justice  and  maintain  truth. 
For  this  he  always  possessed,  in  a  remarkable  degree,  the 
trust  of  the  people  and  the  implicit  confidence  of  the  bar. 

He  was  a  born  lawyer — a  judge  by  nature.  He 
had  a  logical  mind,  patient  of  investigation  and 
trained  by  reflection  rather  than  much  reading.  He 
was  singularly  free  from  bias  or  prejudice,  and  if  as 
a  judge  he  was  not  famed  for  erudition,  he  fully 
coijipensated  for  its  absence  by  an  accurate  discrimi- 
nation, sound  judgment  and  rare  practical  wisdom. 
In  clearness  of  vision  and  perspicuity  of  statement  he 
was  pre-eminent,  unrivaled.  None  ever  had  occasion 
to  distrust  his  knowledge  of  the  case,  or  doubt  the 
meaning   of  his   opinion. 

His  disposition  and  habit  was,  if  possible,  to  solve 
•doubt  and  determine  cases  by  the  application  of  funda- 
mental principles  of  law  to  the  facts.  In  this  he 
resembled  the  great  Chief  Justice  Marshall;  and  like 
Marshall,  too,  his  judicial  style  was  dry  and  unadorned, 
void  of  simile  and  metaphor  and  rhetoric.  No  one 
will  ever  seek  his  opinions  for  beauty  of  style  or 
wealth  of  illustration.  But  he  never  failed  to  be  clear 
and  convincing;  and  though  his  opinions  may  not 
abound  in  citation  of  cases  to  support  them,  one  feels 
at  the  conclusion  the  same  serene  satisfaction  experi- 
enced in  finishing  a  geometrical  demonstration  or  a 
logical  syllogism. 
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His  sense  of  justice  was  strongs  his  love  of  right 
profound;  but  above  all  towered  his  reverence  for  law. 
He  could  never  consent  to  permit  hard  cases  to  make 
bad   law. 

In  a  marked  degree^  too^  he  had  the  judicial 
temperament^  and  a  singular  freedom  from  the  pride  of 
opinion.  He  weighed  and  balanced  all  arguments  with 
an  eye  single  to  the  law  and  its  requirements.  If 
he  had  prejudice,  he  conquered  it;  if  preconception 
of  the  law  he  suspended  it,  and  listened  patiently  to 
adverse  views;  if  he  had  erred,  he  was  open  to  cor- 
rection,  and   readily   recalled   an   erroneous  opinion. 

No  impertinent  suggestion,  no  extraneous  considera- 
tion ever  seemed  to  divert  his  mind  from  the  matter 
to  be  decided.  So  entirely  judicial  was  he,  so  devoted 
to  the  solution  of  the  legal  problems  before  him, 
that  nothing  ever  seemed  to  interrupt  his  steady  and 
even  progress  to  a  conclusion;  this  was  reached  only 
afler  a  painstaking  investigation  and  impartial  con- 
sideration of  all  the  material  facts  in  the  case  before 
him.  His  personality,  never  obtrusive,  was  lost,  or 
rather  absorbed,  in  legal  reflection ;  so  that  when  he 
announced  his  decision,  it  seemed  to  the  bar  not  so 
much  the  opinion  of  the  court,  as  the  logical,  solemn 
and    inevitable  judgment   of   the  law. 

In  correctness  of  decision,  the  highest  test  x)f  a 
supreme  judge,  he  had  no  superior. .  He  was  not 
as  learned  a  lawyer  as  Reese,  nor  as  exact  and  pre- 
cise   as    McKinney,    but    in    clearness     of    perception. 
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soundness  of  judgment  and  correctness  of  decision, 
he  rivaled  either.  The  country  can  boast  of  a  Story, 
a  Kent  and  a  Marsha]];  East  Tennessee  has  had  her 
Reese,   her  McKinney   and   her   McFirland. 

Our  deceased  friend  has  gone  before  us,  but  not 
until,  by  careful  study,  profound  examination  and 
patient  administration  of  our  defective  human  laws, 
he  had  qualified  himself  to  enjoy  the  comprehension 
of  that  higher  law,  whose  seat  is  the  bosom  of  God 
and   whose   voice   is  the  harmony   of   the   world. 

Reflecting  upon   his  death,  be   it 

Resolved — 1.  That  the  State  has  lost  a  loyal  citizen, 
a  faithful  officer,  and  an  able  and  impartial  judge; 
society  a  valuable  and  useful  member,  and  the  bar  a 
sincere   and    trusted  friend. 

2.  That  we  tender  our  sympathy  and  condolence 
to   the   widow   and   family   of   our   deceased    friend. 

3.  That  in  token  of  our  respect  ior  him,  and  our 
reverence  for  his  memory,  we  request  this  testimonial 
to  be  spread  of  record  on  the  minutes  of  the  court 
and   published    in    the   next    volume   of   State   Reports. 

Respectfully   submitted, 

H.  H.  Ingersoll, 
J.  B.  Cooke, 
J.  M.  Thornbukgh, 
James  T.  Shields, 
R.  M.  McKee, 
C.  J.  Sawyers. 
The   Bar   laving    adopted    the    foregoing    memorial. 
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the  chairmaD  of  the  committee,  Judge  iDgersoll,  pre- 
sented the  same  to  the  court  on  the  next  day,  and 
moved  that  the  court  admit  it  to  record  and  direct 
its  publication  in  -ISth  Lea.  Judges  Cooper  and  Free- 
man, lor  the  court,  made  eloquent  and  feeling  re- 
sponses to  the  tribute  of  the  Bar,  expressing  their 
high  appreciation  of  Judge  McFarland^s  character,  and 
their  sense  of  loss  from  his  death ;  '  and  it  was  ordered 
that  the  memorial  be  recorded  and  published  as  re- 
quested. 
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ABANDOMMENT. 
See  Partitership. 

ACCOMPLICE. 

See  Criminal  Law. 

ACnON. 

See  Damages  ;  Principal  and  Surety. 

1.  Lawful  act.  It  is  not  unlawful  for  a  railroad  company  to  discharge, 
nor  to  publish  notice  that  it  will  discharge  hands  for  trading  with  a 
certain  merchant,  unless  thereby  a  contract  between  the  company 
and  employes  is  broken ;  even  then  no  action  lies  to  the  merchant 
unless  the  notice  be  libelous.    Payne  v.  Railroad,  507, 

2.  "Threats  and  intimidation''  in  a  legal  sense,  import  not  merely 
an  evil,  but  an  unlawful  act  about  to  be  done.    Id. 

3.  MalUe.  No  action  lies  to  the  merchant  against  the  company 
or  another  for  such  notice,  though  it  be  posted  maliciously  and  ope- 
rate to  deter  employes  of  the  company  and  others  from  trading  with 
him  and  thus  ruin  his  business.  An  act  not  unlawful,  done  in  a 
manner  not  unlawful,  though  from  wicked  and  malicious  motives, 
and  causing  injury,  is  not  actionable.    Id. 

ACTIONS,  LOCAL  AND  TRANSITORY. 

Plea  in  abatement.  Where  a  justice  of  the  jyenjce  in  Carroll  county 
issued  a  civil  warrant  charging  the  defendant,  a  railroad  corpora- 
tion, with  "wilfully  and  negligently  burning  300  panels  of  rail 
fence,  50  apple  trees,  25  acres  of  timber  and  forest  trees,  and  two 
acres  of  corn  in  a  field,''  and  the  defendant  pleaded  in  abatement 
that  the  land  on  which  the  rails  were  built,  and  the  trees,  timber 
and  corn  were  growing,  was  wholly  in  Benton  county.  Held  by  a 
majority  of  the  court  thai  a  demurrer  to  the  plea  was  properly 
sustained.    Railroad  Company  v.  Weaks,  148. 

ADMINISTRATION. 

See  Chanbery  Pleading  and  Practice. 

1.  Limitation.  Request  for  delay.  The  delay  of  a  creditor  at  the  re- 
quest of  an  administrator  under  the  Code,  sees.  2280,  2785,  does 
not  prevent  the  running  of  the  general  statute  of  limitations.  Bales 
V.  Elrodj  156. 
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2.  Same,  Insolvenl  eataJte.  Suggestion  and  advertisement.  It  is  not  the 
suggestion  of  insolvency  of  an  estate  in  the  county  oonrt,  but 
the  suggestion  and  advertisement  thereof  under  the  order  of  the  clerk 
which  operate  as  an  injunction,  and  constitute  the  institution  of  a 
^uit  for  the  administration  of  the  estate,  and  the  best,  and  perhaps 
only  evidence  of  the  fact,  except  by  consent  of  parties,  is  a  certi- 
fied copy  of  the  record.     Id. 

3.  A  personal  representative  has  no  power  to  convert  personalty  into 
realty,  and  if  he  does  wo,  it  will  be  considered  in  equity  as  per- 
sonalty and  distributed  accordingly.     Johnson  v.  Pattei'son,  626. 

ADMINISTRATOR. 

1.  Sale  of  land  to  pay  debts.  Administraior,  The  Code,  section 
2267,  et  seq.y  authorizing  |)ersonal  representatives  to  file  petitions  for 
the  sale  of  land  to  pay  debts,  does  not  require  the  creditors  of  the 
efitate  to  be  made  parties,  nor  a  report  of  the  debts  and  assets  as  a  pre- 
liminary to  the  exercise  of  jurisdiction;  nor  is  it  any  objection  that 
upon  taking  the  account  with  the  administrator  he  may  be  found 
to  have  personal  assets  in  his  hands;  and  premature  action  may  be 
validated  as  to  purchasers  by  a  failure  to  appeal,  and  subsequent 
recognition  by  the  court  of  what  has  been  done.  Midgely  v.  Betmettj 
210. 

2.  Same.  Guardian  nd  litem.  Tlie  proceedings  in  such  a  case  are 
not  avoided  upon  a  writ  of  error,  as  to  purchasers  by  the  omission 
of  the  name  of  one  of  several  infant  defendants  in  the  order  ap- 
pointing the  guardian  ad  litemy  if  the  answer  be  in  the  name  of  all, 
and  repeatedly  recognized  by  the  court  as  their  answer.  The  ap- 
pointment of  the  guardian  ad  litem  need  not  be  renewed  upon  the 
filing  of  an  amended  and  supplemental  petition,  and  the  failure  of 
the  guardian  to  swear  to  a  mere  formal  answer  is  immaterial.    Id. 

4.  Same.  Rights  of  purchasers.  If  the  errors  complained  of  do  not 
avoid  the  proceedings  as  to  third  persons,  the  court  will  not  re- 
verse the  decrees  for  such  errors  so  as  to  cast  a  cloud  upon  the  rights 
of  purchasers.     Id. 

ADVANCEMENT. 

1.  An  advancement  is  a  gift  by  a  parent  in  presenti  of  a  portion  of  the 
share  of  his  child  in  his  estate  which  would  fall  to  each  child  at 
the  parent's  death,  by  the  statute  of  distribution  or  descent.  John- 
son v.  Patterson^  626. 

2.  The  intention  to  make  a  gift  and  not  an  advancement,  mnst 
be  shown  by  clear  and  unmistakable  proof,  to  be  arrived  at  from  a 
survey  of  the  conduct  and  conversation  of  the  donor  at  or  about  the 

*   time  of  the  gift.    Id. 
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3.  Interest  on.    Interest  should  be  charged  on  advancements  from  the 
time  of  the  death  of  the  ancestor.    Id. 

AGENT. 

See  Married  Woman. 

ALIENATION. 

See  Assets,  Beal. 

ANSWER,  SIGNED  BY  SOLICITOR. 

See  Chancery  Pleadings  and  Practice, 

APPEAL. 

Bill  of  exceptions.     Although  bill  of  exceptions  is  duly  made  out  under, 
act  of  1875,  an  appeal  only  lies  after  final  judgment.     Johnson  v. 
Patterson,  234. 

ATTACHMENT. 

Check.  Priority.  J.  D.  I.  was  indebted  by  judgment  to  P.  and 
to  J.  P.  I.  Having  a  fund  in  bank  he  gave  a  check,  May  27i 
on  the  bank  to  J.  P.  I.,  on  same  day  P.  commenced  attachment  suit 
against  J.  D.  I.  and  the  attachment  was  levied  by  garnishing  the 
bank  before  the  check  was  presented.  Held,  that  P.  was  entitled  to 
the  fund.  A  check  is  a  mere  request  to  pay  the  bearer  or  the  order 
of  the  payee.  Until  presented  and  accepted  it  is  inchoate  and  vests 
no  title  or  interest  in  the  payee  to  the  fund.  Imboden  v.  Perrieand' 
Wife,  504. 

ATTORNEY. 

See  Chancery  Pleadings  and  Practice. 

1.  Eoidence.    Under  the  Code,  section  4754,  does  not  include  trans- 
actions between   attorney  and    client,    that    have    no    element  of 
confidence  in  them,  of  which  he  is  competent  to  testify,  e.  g,,  he  may 
prove  his  client's  hand- writing,  what  money  was  collected  by  him, 
when  paid  over  and  to  whom  paid.    Johnson  v.  PaUerson,  626. 

2.  Pleadings  and  Practice.  Damages.  In  an  action  against  an  attorney 
for  a  failure  to  bring  suit  upon  accounts  placed  in  his  hands  for 
collection,  the  plaintiff,  in  order  to  recover  more  than  nominal 
damages,  must  show  that  the  accounts  were  valid,  subsisting  debts. 
Collier  V.  PuUiam  and  Lane,  114. 

ATTORNEYS'  FEES. 

Counsel,  who  file  and  prosecute  a  bill  in  the  name  of  certain  creditors 
of  an  insolvent  corporation,  on  behali  of  all  creditors,  to  hold  the 
officers  and  alleged  officers  personally  liable  for  any  deficiency  of 
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assets  over  the  assets  assigned  in  trust  for  the  creditors,  and  to  this 
end  incidentally  for  an  account,  settlement  and  disbursement  of  the 
trust  assets,  whose  services  are  confined  to  the  main  purpose  of  the 
bill  under  which  nothing  is  realized,  cannot  charge  their  compen- 
sation on  the  trust  fund.    Hume  v.  Commercial  Bank,    496. 

ASSESSMENT. 
See  Taxes. 

Taxation,  Under  act  of  1879,  ch.  79,  property  should  be  assessed  at 
its  value  on  the  10th  January  for  any  year.  It  seems  that  if  property 
changes  hands  after  10th  January,  an  assessment  under  act  of  1879, 
ch.  79.  in  the  name  of  the  subsequent  owner,  would  be  valid,  and  fix 
a  lien  upon  the  property.     Railroad  Company  v.  SuUCj  348. 

ASSETS,  REAL. 

Purc/uuer  from  devisee.  A  purchaser  from  an  heir  or  devisee, 
must  in  order  to  avoid  liability  for  the  ancestor's  debts,  be 
able  to  show  that  the  alienation  was  bona  fide^  which  could  not  be 
the  case,  if  he  purchased  with  notice  of  debts  due  by  the  ancestor, 
that  might  be  made  a  charge  against  the  lands  in  the  hands  of  the 
heir  by  any  proceeding  known  to  our  law.  Code  construed,  sections 
1762, 1764,  2253  and  2256.     Gibson,  v.  Jones,  684. 

assignee: 

See  Partnership. 

« 

ASSIGNMENT. 
See  Mortgage. 

BANK,  OFFICER'S  POWER  TO  BIND. 

See  Limitations. 

BENEFICIARIES. 
See  Trust,  Deed. 

BILL  OF  EXCEPTIONS. 
See  Appeal. 

BILLS  AND  NOTES. 
See  Married  Woman. 

BONDS. 

Coupons.  Interest.  The  endorser  of  a  negotiable  State  bond,  whose  liabil- 
ity has  been  fixed  by  demand  of  payment  of  the  bond  at  maturity, 
protest  for  non-payment  and  notice,  is  thereby  rendered  liable  for  the 
unpaid  coupons  then   attached   to  the  bond,  with  interest  thereon, 
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without  a  separate  presentment  for  payment  of  the  several  coupons 
as  they  fell  dae,  protest  for  non-payment  and  notice.  Lane  v.  Bail- 
road  Company f  547. 

BUBDEN  OF  PROOF. 

See  PliEADINO  AND  PRACTICE ;     EMPLOYER   AND  ElCPLOTB  ;    DJBED 

OF  Gift. 

CANCELLATION. 

See  Fire  Insurance. 

CAVEAT  EMPTOR. 
See  Execution  Sale. 

CERTIORARI. 

See  Contempt. 

CHANCERY  JURISDICTION. 

A  creditor  cannot  by  proceeding  in  chancery  (upon  a  nii2^6o7ia  return), 

reach  and  compel  a  debtor  to  appropriate  money  he  has  obtained  by 

mortgage  and  which  he  has  in  his  possession,  to  the  payment  of  his 

debt.    This  case  distinguished  from  Oreaswell  y.  Smith,  8  Lea,  688. 

Webb  V.  J(me8, 200. 

CHANCERY  PLEADINGS  AND  PRACTICE. 

See  Collusive  Litiqation  ;  Separate  Estate  ;  Res  Adjudicata. 

1.  Minor.  Bjeetment,  An  infant  was,  by  his  general  guardian,  made  a 
party  defendant  to  an  action  of  ejectment,upon  the  verdict  in  which 
the  lower  court  rendered  judgment  in  his  favor,  and  this  court 
against  him  after  he  came  of  age,  but  without  any  entry  showing 
appearance  by  him  as  an  adult,  and  he  filed  a  bill  foi  the  recov- 
ery of  the  land  within  three  years  after  he  came  of  age :  Held,  that 
the  judgment  in  ejectment  was  no  bar  to  the  new  suit.  Boro  v.  Har- 
ris, 36. 

2.  Appearance  by  aUofmey.  A  judgment  resting  upon  the  unau- 
thorized appearance  of  an  attorney,  may  be  annulled  in  equity 
upon  a  bill  filed  for  the  purpose.    Id. 

3.  A  court  of  equity  will  not  attempt  to  compel  a  party  to  convey  land 
unless  he  is  a  resident  within  the  territorial  jurisdiction  of  the  court, 
although  process  was  served  on  him  while  he  was  within  the  juris- 
diction of  the  court.     Wicks  v.  OartUhers,  363. 

4.  Decrees  upon  order  pro  eonfesso.  A  decree  settling  the  rights  of  the 
parties,  founded  upon  an  order  ^o  eori/esso  after  personal  service  upon 
a  party  sui  juris,  is  a  final  decree,  and  cannot  be  set  aside  at  a  sub- 
sequent term,  except  upon   proper  proceedings  instituted  for  that 

48— VOL.    13. 
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purpose.    Code  construed,  sections  3476, 8824,  3^29, 4369,  4371,  4375^ 
4377,  4379.    Johnson  v.  Tcwi/iTwon,  604. 

6.  AdministriUum.  Insolvent  estcUe,  If,  in  the  administration  in  chancery 
of  an  insolvent  estate,  the  realty  be  subject  to  vendors'  liens  which  are 
enforced  in  the  suit,  and  the  administrator  collects  the  rents,  and,  in 
settlements  made  nnder  orders  of  the  court,  is  charged  with  such 
rents  and  allowed  his  disbursements  thereof  in  the  payment  of  debts 
and  expenses  of  administration  by  decrees  rendered  fr6m  time  to 
time  in  confirming  reports  by  the  master  of  such  settlements,  the 
reports  not  being  excepted  to,  neither  the  court  below  nor  this  court 
upon  appeal  by  the  minor  heirs  of  the  deceased,  can  go  behind  those 
decrees,  the  heirs  being  all  the  time  before  the  court  by  guardian 
ad  litem.     Gi-imsUad  v.  HugginSj  728. 

6.  Flea  oj  former  suit.  The  proper  proof  to  support  a  plea  of  a  for- 
mer suit  pending  is  a  certified  copy  of  the  record.  Farmelee  y.  BaU- 
road  Companyj  600. 

7.  Mechame^s  lien.  To  a  bill  filed  to  enforce  an  alleged  mechanic's 
lien  for  work  done,  a  plea  of  a  former  suit  pending  is  inpufficient 
which  embodies  in  it  a  copy  of  the  former  bill  showing  that  it  was 
only  for  the  collection  of  the  debt.    Id. 

8.  Same.  A  plea  may  be  good  as  to  part  of  a  bill  although  pleaded 
to  the  whole  bill,  but  if  the  part  cannot  be  separated,  the  plea  should 
be  overruled  altogether,  in  which  case  the  defendant  is  entitled  to 
answer.    Id. 

9.  Sanie.  A  plea  of  a  former  suit  pending  may  be  filed  after  a  con- 
tinuance of  the  cause  with  leave  to  the  defendant  to  make  defense 
to  the  bill  and  the  attachment  sued  out  thereon.    Id. 

10.  Same.  An  objection  to  a  plea  of  a  former  suit  pending,  that  it  was 
not  filed  in  time,  cannot  be  made  in  this  court  if  not  first  made 
in  the  court  below.    Id. 

11.  Signature  to  answer.  Where  oath  to  answer  is  waived  and  the  an- 
swer is  signed  by  solicitor  and  not  by  defendant,  it  is  at  most  but  an 
irregularity,  to  be  taken  advantage  of  within  twenty  days  after  the 
answer  is  filed,  which  may  be  cured  by  leave  of  the  court.  But  the 
practice  in  our  courts  long  has  been  to  treat  the  signing  by  responsi- 
ble solicitors  suflicient  in  pleading  to  which  no  oath  is  required. 
Stadler  v.  Hertz  &  Co.,  315. 

12.  Exceptions  to  depositions  because  taken  during  trial  term  of  the 
court  are  good.    Id, 

13.  A  note  which  was  evidence  of  the  debt  claimed  in  the  bill,  and 
which  the  bill  stated  would  be  filed  before  the  hearing,  was  filed  by 
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complainants  as  evidence  and  so  marked  by.  the  clerk,  became  a  part 
of  (he  record  without  bill  of  exceptions.    Id, 

14.  Jury  in  chancery.  Where  a  rule  of  the  court  was  published  and 
entered  on  the  minutes,  declaring  that  no  jury  would  be  allowed 
unless  demanded  on  or  before  the  second  day  of  the  term,  and  mo- 
tion for  a  jury  was  made  more  than  a  week  after  beginning  of  the 
term.     Heldj  not  error  for  the  chancellor  to  refuse  to  order  a  jury.  Id, 

15.  Same.  Where  in  the  decree  refusing  to  order  a  jury,  the  court 
recites  that  it  is  refused  because  not  applied  for  within  the  time  re- 
quired by  a  general  rule  of  the  court,  "  which  rule  of  the  court  is 
hereby  made  a  part  of  this  record  and  will  be  certified  in  case  of 
appeal,  with  the  transcript."  Heldj  that  this  order  made  the  rule 
of  tho  court  a  part  of  the  record.     Id. 

16.  Objection  to  evidence.  Exception  to  the  relevancy  or  udmissibility 
of  matter  testified  to  by  a  witness,  may  be  made  by  exceptions  to 
a  report  of  the  clerk  and  master  based  on  such  evidence,  but  a 
general  exception  to  the  competency  of  the  particular  witness  does 
not  reach  the  matters  of  his  testimony,  if  the  witness  be  in  fact 
competent.  Such  objection  goes  to  the  individual  and  not  to  the 
matter.  So  an  objection  to  an  entire  deposition  when  part  of  it  is 
competent,  and  part  not,  will  not  be  noticed  by  the  Supreme  Court. 
Johnson  V.  Patterson^  626. 

CHANGE  OF  RISK. 

r 

See  Fire  Insurance. 

CHARGE  OF  COURT. 
See  Damages. 

Charge^  special.  When  special  instructions  which  were  substantially 
correct  as  a  proposition  of  law  were  asked,  and  the  original  charge 
did  not  contain  any  equivalent  instructions,  and  there  was  testi- 
mony applicable  to  the  charge  requested,  it  was  error  to  refuse  the 
charge.     Kendrick  v.  Cisco y  247. 

CHARTERS. 

See  CORPORATIONH. 

CHECK. 

See  Attachment. 

CLERKS. 

1.  Where  one  court  is  abolished  and  another  estahlished.  Where  an  ex- 
isting court  is  abolished,  and  another  court  is  established  over  the 
same  territory  and  with  like  jurisdiction,  and  the  business  of  the 
former  is  by  the  statute   transferred   to    the   latter,  the  latter  be- 
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comes  the  legal  Ruccessor  of  the  former,  and  its  officers  are  entitled 
to  the  possession  of  the  books,  papers  and  effects  of  its  predeces- 
sor; and  so,  as  often  as  changes  occur.    StcUe  v.  Cole,  367. 

2.  Sureties  upon  bond.  If  a  clerk  becomes  his  own  successor  having 
money  in  his  hands,  either  as  clerk  or  special  commissioner  and 
receiver,  the  old  sureties  will  be  released  and  the  new  sureties 
become  liable  therefor,  and  the  presumption,  in  the  absence  of 
proof  to  the  contrary,  is  that  the  money  is  on  hand,  and  this  pre- 
sumption can  only  be  removed  by  positive  proof  to  the  contrary,  or 
at  any  rate  by  the  production  of  the  best  evidence.  The  mere  fact 
that  the  clerk's  account  in  bank  was  overdrawn  at  the  time  is  not 
sufficient,  when  the  proof  is  clear  that  there  was  no  defalcation  dur- 
ing the  first  term.     Id, 

3.  Same  Under  the  provisions  of  the  Code  a  clerk,  who  is  his 
own  successor,  would  hold  the  funds  in  his  hands  in  the  same  ca- 
pacity in  which  he  held  them  before,  either  as  clerk  or  special  com- 
missioner, and  his  sureties  would  be  liable  accordingly.  It  would 
be  the  same  if  a  succeeding  clerk  receive  funds  from  his  predecessor. 
Id. 

OLERK,  DUTY  OF. 

See  Records  of  Court. 

CODE  a)NSTRUED. 

Administrators,  sec.  2267 210 

Descent,  sec.  2420 145 

Divorce,   sec.  2456 • 161 

False  pretense,  sec.  4901 294 

Final  decree,  sees.  3476,  3824^-9,  3369-71-75-77-79 604 

Grand  jury,  sec.  6087 53 

Guardians,  sec.  2493 29 

Insolvency,  sec.  2755 159 

Limitations,  sec.  27826 571 

Lunacy,  sees.  3681, 3692-5-6,  4196 574 

Municipal  corporations,  sees.  1392,  1394 611 

Persons  under  disability,  sec.  3182 .^...206 

Printer's  fee,  sec.  2150 256 

Probate  of   wills,   sec.  2182 461 

Railroads,  sec.  49276,  r,  (2 2 

Roads,  sec.  1620 672 

Scire  facias,  sec.  4425c 110 

Witnesses,  sec.  4754. - 627 

COLLATERAL  SECURITY. 

See  Stocks  ;  Conversion. 
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Where  complainant  and  certain  defendante  collude  to  defeat  another 
defendant  in  litigation,  and  the  other  defendant  is  discharged  for 
want  of  proof,  neither  of  the  colluding  parties  is  entitled  to  de- 
mand a  decree  against  the  other  because  of  admissions  made  in  aid 
of  their  scheme.  The  court  in  its  discretion  decrees  a  dismissal  of 
the  bill,  and  taxes  all  the  colluding  parties  jointly  with  costs.  Hun- 
ter V.  Gardenkirey  658. 

COMMERCIAL  AGENCY. 
See  Tax. 

CONSTITUTIONAL  LAW. 

1.  Sale  of  cotton.  The  act  of  the  Legislature,  Acts  of  1879,  cfa.  106, 
entitled  "  An  act  to  prevent  the  sale  of  cotton  between  sunset  and 
sunri.se"  is  constitutional  and  valid.     Tmss  v.  The  Slaie^  311. 

2.  Privilege  Tax.  Drummers.  The  act  of  1881,  chapter  96,  section  16, 
amending  the  Taxing  District  law,  which  provides  that  drummersi 
and  all  persons  not  having  a  regular  licensed  house  of  business  in  the 
Taxing  District,  offering  for  sale,  or  selling  goods,  wares  and  mer- 
chandise therein  by  sample,  shall  be  required  to  pay  a  specified 
privilege  tax,  is  constitutional  and  valid.  Bobbins  v.  Taxing  Diairicty 
303. 

3.  Partial  law.  The  act  of  1883,  ch.  138,  creates  a  privilege,  and  limits 
the  exercise  of  the  privilege  to  certain  corporations,  and  is  a  par^ 
tial  law,  and  unconstitutional.     Daly  v.  The  Slaie^  228. 

4.  Keeping  a  gaming  house.  Act  of  1883,  chapter  230,  embraces  but 
one  subject  and  is  constitutional.  "'Etc"  at  the  end  and  part  of 
the  title  of  an  act  means  "and  others,"  and  " and-so-forth,"  and 
is  not  to  be  rejected.  "  Such  "  refers  to  something  which  has  pre- 
ceded and  means  "  of  that  particular  character  specified."  An  act 
may  be  valid  if  the  intention  of  the  Legislature  can  be  intelligently 
gathered  from  the  whole  act,  however  awkwardly  expressed.  The 
object  and  purpose  of  the  Constitution  in  providing  that  an  act  shall 
embrace  but  one  subject,  which  shall  be  expressed  in  the  title,  is  to 
give  notice  to  the  legislator  of  the  subject  of  legislation,  and  it  is 
sufficient  so  long  as  the  subject-matter  of  the  act  is  germane  to  that 
expressed  in  the  title,  whether  the  body  enlarges  or  restricts  the 
title.  If  a  statute  admits  two  constructions,  one  of  which  would  ren- 
der it  constitutional,  and  the  other  unconstitutional,  the  former 
should  be  adopted.  A.nd  a  doubt  in  relation  to  its  constitutionality 
should  be  resolved  in  favor  of  the  act.     Garvin  v.  The  Sfate,  162. 

CONTRACT. 

See  Pleading  and  Practice. 
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Tojta.  Under  the  Constitution  of  1834,  the  Legislature  had  power  to 
grant  to  incorporations  created  by  it,  either  partial  or  total  immu- 
nity from  taxation  for  any  length  of  time  it  deemed  proper.  The 
iSta<€  V.  Butler,  400. 

CONTRACT,  DISAFFIRMANCE. 

See  Marriage  Settlement. 

« 

CONTRACT,  DUTY  OF  COURT  TO  CONSTRUE. 

See  Partnership. 

CONTRACT,  JOINT. 

See  Partnership. 

CONTEMPT. 

See  Criminal  Law. 

A  judgment  of  imprisonment  for  contempt  is  subject  to  revision  by 
the  Supreme  Court  brought  up  by  writ  of  certiorari.  Warner  v. 
StaiCj  52. 

CONVERSION. 

1.  Collateral  /security.  A  conversion  is  the  appropriation  of  the 
thing  to  the  party's  own  use,  or  its  destruction  or  exercising  do- 
minion over  it  in  exclusion  or  defiance  of  the  owner's  right  or  with- 
holding possession  under  a  claim  of  title  inconsistent  witK  his  own* 
Bank  v.  Farringlon,  333. 

2.  Where  F.  &  W.  borrowed  money  of  bank  on  a  note  giving  stock  in 
gas  company  as  collateral  security,  which  was  endorsed  in  blank, 
with  power  of  attorney  to  transfer  on  the  books  of  the  company, 
under  an  agreement  in  the  note  that  the  bank  might  protect  itself 
bv  sale  of  the  stock,  and  before  note  fell  due,  the  bank  had  the 
stock  transferred  to  it  on'  the  books  of  the  gas  company,  but  not  in- 
tending thereby  to  prejudice  the  rights  of  F.  &  W.,  and  afterwards 
the  bank  insisted  on  its  right  to  the  dividend  declared  on  the  stock 
and  on  the*right  to  vote  it,  but  tendered  F.  a  proxy  to  vote  same. 
Held,  these  facts  do  not  show  a  conversion  of  the  stock  by  the  bank. 
Id. 

CORPORATION. 

See  Stocks. 

1.  T&rt  of  ayent.  Corporations  are  liable  for  the  tortious  ^icts  of  agents 
in  the  interest  of  the  corporation,  and  in  pursuance  of  general 
or  special  authority,  if  within  the  apparent  scoiJe  of  corporate 
powers.    Payne  v.  Baiiroad  Company,  507. 
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2.  May  aoercMe  new  'powers.  When.  The  State  may  authorize  a  corpora- 
tion to  alter  its  original  enterprise  and  exercise  new  franchises  to 
any  extent  without  impairing  any  contract  with  the  corporators. 
The  efiect  of  such  a  law  is  merely  permissive,  and  takes  away  no 
existing  power  and  affects  no  existing  right.    StaU  t.  JBuUer,  400. 

3.  Special  provision  aa  to  taxation  of.  The  provision  in  an  act  of 
incorporation  that  the  company  *' shall  pay  to  the  State  an  annual 
tax  of  one-half  of  one  per  cent  on  each  share  of  the  capital  stock 
subscribed,  which  shall  be  in  lieu  of  all  other  taxes ''  is  valid,  and 
relieves  the  corporation  from  all  other  taxes,  State  or  municipal. 
Under  this  provision  its  real  estate  necessary  for  the  transaction  of 
its  business,  is  not  subject  to  taxation.    Id, 

4.  Chartera  inviolaJble.  Neither  the  Legislature  nor  a  Constitutional 
Convention  has  the  power  to  violate  the  contract  between  the  State 
and  a  corporation  contained  in  the  charter  of  the  latter.    Id. 

COSTS. 

See  Collusive  Litigation  ;  Fees,  Printer. 

'ChanceUor's  diBcretion  as  to.  The  discretion  of  -a  chancellor  as  to 
taxation  of  costs  is  a  legal  discretion,  and  if  not  properly  exercised 
may  be  reviewed  and  corrected  by  the  Supreme  Court.  Snapp  v. 
Purcell,  693. 

COUNTY  COURT,  JURISDICTION. 
See  Road  Law;  Lunatics. 

1.  Minora.  The  jurisdiction  of  the  county  court  over  infants  and  their 
estates,  and  over  the  appointment  and  removal  of  guardians,  is  purely 
statutory,  and  to  that  extent  the  jurisdiction  of  the  chancery  court 
is  concurrent.     LaJce  v,  McDaviltj  26. 

2.  Same.  Chancery  Court.  Same.  The  court  of  chancery  is  a  superior 
court,  possessing  a  common  law  jurisdiction  over  infants  and  their 
estatep,  in  addition  to  the  jurisdiction  conferred  by  statute,  and  may 
take  control  of  an  infant's  property,  and  in  the  absence  of  a  general 
guardian,  appoint  a  limited  guardian  of  the  person  or  estate,  or  a 
custodian  or  receiver  of  the  property.    Id. 

3.  Same.  Guardian^  General.  IhUiea.  But  the  general  guardian  of  our  stat- 
utes, who  is  required  to  give  a  personal  bond  with  good  security 
for  the  performance  of  duty  and  protection  of  the  ward,  is  always  to 
be  preferred,  and  whenever  appointed  is  entitled  at  once  to  demand 
and  receive  the  property  of  the  ward  from  the  chancery  court,  or  its 
special  appointee.    Id. 

-COUPONS. 

See  Bonds. 
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COURTS  ABOLISHED. 

See  Clebks.  ' 

COURTS  MAY  STATE  TESTIMONY. 
See  Pleading  and  Practice. 

CREDITOR  AND  DEBTOR. 
See  Chancery  Jurisdiction. 

CRIMINAL  LAW. 

1.  Murder,  Objeetums  after  verdict.  The  priBoner  being  indicted 
on  a  single  count  for  the  murder  of  two  persons  named,  went  to  trial 
upon  the  merits,  and  when  the  testimony  developed  the  fact  that  the 
killing  of  each  of  the  two  persons  was  by  a  separate  blow  in  the  same 
transaction,  made  no  objection  to  the  evidence,  nor  moved  the  court 
to  compel  the  State  to  elect  for  which  killing  it  would  proceed. 
Held,  that  the  objection  of  duplicity  comes  too  late  after  verdict  and 
judgment,  and  a  motion  in  arrest  of  judgment  will  be  of  no  avail. 
Forrest  v.  StaU,  103. 

2.  Witnetaes  before  the  gra-nd  jury.  Contempt,  The  attorney-general 
during  the  term  of  the  court,  has  no  authority  to  order  the  clerk 
to  issue  a  subpoena  for  a  witness  to  appear  before  the  g^and  jury  to 
testify  as  to  gaming.  If  a  witness  appear  under  such  subpoena  and 
refuse  to  answer,  he  is  not  guilty  of  contempt.     Warner  v.  State,  62. 

3.  Same.  Same,  A  witness  properly  subpoenaed  before  the  grand 
jury  to  testify  in  regard  to  gaming,  who  refuses  to  answer  touching  his 
knowledge  of  gaming,  although  his  answer  may  show  his  own  g^iilt, 
is  guilty  of  contempt  for  which  he  may  be  fined  and  imprisoned.    Id, 

4.  Practice.  Withdrawing  evidence.  The  practice  of  admitting  incom- 
petent  evidence  in  the  progress  of  trials,  to  be  subsequently  with- 
drawn, is  disapproved,  but  is  not  of  itself  reversible  error,  unless  it 
can  be  seen  that  a  party  has  been  injured  thereby.  lAnhi  v.  State,  701. 

5.  Same.  Evidence.  Oriminal.  Evidence  of  other  transactions  than  those 
charged  in  the  indictment  cannot,  in  general,  be  received,  but  where 

-  knowledge  constitutes  an  essential  ingredient  in  the  guilt  this  rule  is 
relaxed.  In  such  cases  transactions  of  a  like  kind  with  those  charged 
in  the  indictment  may  be  given.    Id. 

6.  Evidence.  Witness,  When  the  witness  is  within  the  jurisdiction 
of  the  court,  but  unable  to  be  present  at  the  trial,  and  there 
has  been  no  failure  of  diligence  on  the  part  of  the  defendant, 
he  cannot  be  compelled  to  take  what  he  assumes  he  can  prove  by 
the  witncHs  as  set  out  in  his  affidavit  for  a  continuance,  as  the  testi- 
mony of  the  witness,  upon  the  agreement  of  the  district  attorney 
that  the  statements  of  the  affidavit  should  be  read  as  the  testimony 
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of  the  absent  witness.    Distinguished  from  Petty  v.  State,  4  Lea,  328. 
StcUe  V.  Baker,  326. 

7.  Miademeanors,  PunishmenL  All  misdemeanors,  where  the  punishment 
is  not  prescribed  by  statute,  are  punishable  by  fine  or  imprisonment 
or  both,  within  the  limits  fixed  by  law,  as  the  court  may  in  its  dis- 
cretion determine.    Atchison  v.  State,  275. 

8.  Indictment,  Obtaining  goods  by  foJse  pretense.  An  indictment  for 
obtaining  goods  by  false  pretenses,  under  the  Code,  section  4701,  is 
good  which  charges  the  defendant,  a  merchant,  with  obtaining  goods 
of  another,  by  false  representation,  made  with  intent  to  defraud 
that  other,  of  existing  facts  bearing  upon  his  ability  to  pay  for  the 
goods.    Eoiheliild  v.  State,  294. 

9.  Accomplice.  Misdemeanors,  There  are  no  accomplices  in  misdemeanors, 
and  therefore  the  lule  that  a  conviction  cannot  be  had  upon  the 
uncorroborated  testimony  of  an  accomplice  does  not  apply  to  misde- 
meanors.    Truss  V.  State,  311. 

10.  Practice.  Where  the  record  shows  that  fourteen  grand  jurors 
were  appointed  at  the  term  at  which  the  indictment  was  found, 
and  no  notice  of  the  irregularity  was  taken  in  the  court  below,  it  is 
too  late  to  make  such  objection  in  the  Supreme  Court.  Pitzhugh  y. 
The  State. 

11.  Oath  of  the  jury.  Where  in  a  trial  for  murder,  the  record  after 
reciting  the  defendant  plead  not  guilty,  joinder  of  iBsue  and  the 
names  of  the  jurors  polled,  **  who  were  elected,  empaneled  and  sworn 
to  well  and  truly  try  the  issues  joined,"  and  does  not  contain  the 
common  law  form  of  "  well  and  truly  try  and  true  deliverance  make," 
etc.  Hdd,  that  while  it  is  best  that  the  long  established  and  recog- 
nized form.s  should  be  observed,  the  record  was  sufficient.    Id. 

12.  Evidence.  The  general  character  of  the  deceased  being  in  issue, 
it  was  not  error  for  the  court  to  exclude  what  the  witness  had  heard 
of  particular  acts  upon  which  collateral  issues  might  arise.    Id. 

13.  Evidence.  Threats  and  menacing  and  provoking  language  by  de- 
ceased to  defendant  if  communicated,  are  allowed  to  show  the 
animus  of  the  deceased  and  the  state  of  mind  of  defendant  towards 
the  deceased.    Id, 

14.  Evidence.  The  character  of  the  deceased  for  violence  should 
be  considered  in  determining  whether  by  overt  act  of  the  deceased 
the  defendant  had  just  apprehension  of  reasonable  danger.    Id, 

15.  Defendant  entitled  to  charge  applicable  to  facts  of  case.  A  defendant  in 
a  State  prosecution  has  a  right,  not  only  to  a  correct  charge  of  the 
general  principles  of  law  applicable  to  the  defense  relied  on,  but  to- 
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a  Bpecific  charge,  if  requested,  of  the  law  applicable  to  the  particu- 
lar facts  of  the  case.    Souey  v.  The  State,  472. 

16.  Same,  Threats.  Where,  therefore,  upon  a  trial  for  murder,  the 
defense  being  justifiable  homicide,  it  was  shown  that  the  de- 
ceased was  a  dangerous  man  and  had  threatened  on  the  very  day 
to  take  the  life  of  the  defendant  before  dark,  which  threats  were 
communicated  to  the  defendant,  and  it  was  further  shown  that  the 
deceased  about  dusk  went  to  where  the  prisoner  was  and  made  a 
demonstration  which  might  reasonably  lead  the  defendant  to  believe 
that  he  intended  to  carry  out  his  threats,  but  the  proof  in  one  aspect 
tended  to  show  that  he  had  no  such  intention,  the  defendant  was  en- 
titled, upon  request,  to  a  charge  that  if  he  honestly  believed,  upon 
reasonable  grounds,  that  his  life  was  in  danger  he  would  be  justified 
in  killing  the  deceased,  whether  the  deceased  went  to  where  the 
defendant  was  to  execute  his  threats  or  not.    Id. 

17.  Breaking  into  house  with  intent  to  commit,  a  felony.  If  two  persons 
break  into  a  house,  one  with  intent  to  commit  a  felony  and  another 
with  an  innocent  purpose,  the  party  having  the  intent  to  commit  a 
felony  is  guilty  without  reference  to  the  secret  purpose  which  the 
other  party  may  have  had.      Qale  v.  Tfte  Stai^,  489. 

18.  Carrying  pistol.  Merger.  While  the  defendant  can  not  be  convicted 
of  a  Heparate  offense  for  having  a  pistol  at  the  time  he  did  certain 
shooting,  for  which  he  has  been  convicted  of  assault  with  intent  to 
commit  murder,  yet  if  the  ofiense  of  carrying  a  pistol  was  complete 
before  the  shooting,  the  defendant  may  be  convicted  of  carrying  a 
pistol.     The  StaU  v.  Parker,  225. 

19.  Sentetyce  of  the  court.  Where  a  person  is  convicted  of  both  a  fel- 
ony and  a  misdemeanor,  it  is  proper  that  the  judgment  in  the 
more  severe  sentence  be  executed  first,  because  this  affords  less  op- 
portunity of  escaping  proper  punishment.     Id, 

20.  Arnault  and  haUery.  Charge  of  the  court.  It  is  not  error  for  the 
court  to  omit, to  charge  upon  all  the  grades  of  the  ofiense  embraced 
in  the  indictment,  if  the  facts  in  the  case  do  not  require  a 
charge  upon  the  grade  of  offense  omitted.  If  the  omisssion  or  the 
error  in  the  charge  is  in  favor  of  the  defendant  he  cannot  complain. 
The  State  v.  Parker,  221. 

21.  Charge  of  court.  It  is  not  error  to  refuse  to  charge  upon  a  mere 
abstraction.     Id. 

22.  Same.  The  court  charged  the  jury  that  when  arresting  a  per- 
son, ''  the  officer  shall  inform  him  of  the  authoritv  and  cause  of  ar- 
rest,  and  exhibit  the  warrant*  if  he  has  one" — if  the  defendant  queth 
tions  his  authority — "  except  when  the  person  being  arrested  is  in  the 
act  of  committing  some  ofiense  in  the  presence  of  the  officer,"  and  the 
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testimony  showed  that  the  defendant  knew  that  the  officer  was  seek- 
ing to  arrest  him  and  fled  and  concealed  himself  behind  some  bushesy 
and  the  officer  called  to  him  to  come  out,  stating  that  he  had  a  war- 
rant for  his  arrest,  when  the  defendant  shot  the  officer.  Held,  not 
error.     Id. 

2S.  Oath  of  jury.  Where  in  the  entry  reciting  the  swearing  of  the 
jury  when  empanelled,  the  oath  is,  ^'  who  being  elected,  tried  and 
sworn  to  well  and  truly  try  the  issue  joined,"  and  in  the  entry 
containing  the  verdict  after  giving  the  names  of  the  jurymen, 
it  is  recited,  "  who  being  dply  empanelled,  elected,  ^worn  and  charged, 
well  and  truly  to  try  the  issues  joined  in  this  case,  and  the  truth  to 
speak, -and  a  true  deliverance  on  their  oaths  do  say,"  etc.  Held, 
that  if  the  first  recital  is  defective  the  latter  cures  it.  The  SUUe  v. 
Hargrove,  178. 

24.  Charge  of  court.  While  it  is  proper  when  requested,  for  the  cir- 
cuit and  criminal  judges  to  charge  all  the  grades  of  offense  in- 
volved in  the  indictment,  and  reprehensible  for  them  to  refuse  to 
charge,  yet  when  the  Supreme  Court  can  see  that  the  prisoner  has 
not  been  injured  by  the  failure  to  charge  on  all  the  grades  of  ciime 

involved  in  the  indictment,  a  new  trial  will  not  be  granted.    Id, 

* 

25.  Lo^  papers.  How  applied.  A  lost  presentment  may  be  supplied 
upon  satisfactory  affidavits  independent  of  the  recollection  of  the 
judge.  State  v.  Harrison,  10  Yer.,  542,  overruled.  The  Stale  w  Gard- 
ner, 134. 

26.  Murder  Charge  of  court.  The  prisoner  being  on  trial  for  murder, 
the  trial  judge,,  upon  the  hypothesis  that  the  prisoner  had  at- 
tacked the  deceased  with  intent  to  commit  murder  in  the  first 
degree,  and  that  at  the  moment  he  waa  jerked  away  before  doing 
any  injury,  a  third  person,  without  any  concert  with  him,  killed 
the  deceased,  charged  the  jury  as  follows:  "Should  you  fail  to  find 
from  the  proof  a  conspiracy,  but  find  that  the  defendant  wilfully 
and  unlawfully  engaged  the  deceased  in  a  figlit,  and  thereupon  Eli- 
jah Tharpe,  without  concert  between  himself  and  the  defendant, 
killed  the  deceased,  and  you  further  find  that  the  defendant  assailed 
the  deceased  wilfully,  deliberately,  maliciously  and  prenieditatedly 
with  the  intent  to  kill  him,  then  the  defendant  would  be  guilty  of 
murder  in  the  first  degree."  Held,  that  the  charge  was  erroneous. 
Tharpe  v.  TTie  State,  138. 

27.  Saine.  Sanie.  His  Honor  should  have  qualified  the  charge  by 
saying  to  the  jury,  that  if,  at  the  moment  the  fatal  stroke  was  given 
by  Elijah  Tharpe,  the  fight  between  the  defendant  and  the  deceased 
had  been  terminated  by  the  pulling  away  of  the  defendant  from 
the  deceased,  or  if  the  principal  object  of  Elijah  Tharpe  was  not 
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to  assist  the  defendant,  but  to  carry  out  a  purpose  of  his  own,  then' 
the  defendant,  in  the  absence  of  any  concert  between  the  two,  would 
not  be  guilty  of  murder  in  the  first  degree.    Id, 

DAMAGES. 

See  Attokneys;   Employer  and  Employe;  Corpobations,  Mu- 
nicipal ;  Pleading  and  Practice  ;  Railroad. 

1.  BailroaoU,  Damages  sustained  in  driving  a  cart  across  the  track 
of  a  railroad  at  a  dangerous  place,  by  the  driver  being  thrown 
from  the  cart  by  its  toppling  motion,  are  not  the  proximate  result 
of  an  obstruction  by  the  railroad  company  of  the  public  crossing  by 
a  standing  train  of  ^cars,  for  which  an  action  will  lie  against  the 
company.    Jackson  v.  Railway  Company ,  491. 

2.  Charge  of  court.  In  an  action  for  the  recovery  of  damages  for 
a  pergonal  injury  against  a  street  railroad  company  the  court 
charged  as  follows:  ''It  is  the  duty  of  the  defendant  to  furnish 
lights  on  its  cars  at  night  such  as  will  enable  its  drivers  to  see  ob- 
jects ahead  on  the  track,  with  the  aid  of  the  street  lights,  in  time  to 
avoid  an  accident."    Heidj  erroneous.     Baiivxiy  Company  v.  Logue^  32. 

DEED  OF  GIFT. 

See  Equity  op  Redemption. 

1.  Evidence.  Burden  of  proof.  Where  a  person  claims  by  deed  of  gift 
from  one  greatly  enfeebled  in  body  and  mind,  the  burden  of  proof 
is  on  him  to  some  extent,  not  clearly  defined,  to  show  that  he  had 
no  voice  in  the  transaction,  or  if  he  had,  that  his  action  was  free 
from  fault,  or  that  the  donor  had  the  benefit  of  a  full  consultation 
with  some  disinterested  third  person.     'Hettter  v.  Hester^  189. 

DESCENT. 

Oiildren  of  mother^ s  ftister.  In  the  descent  of  the  realty  of  an 
intestate  to  the  heirs  on  the  part  of  his  mother,  under  the  Code,  ee6. 
2420,  sub-sec.  2,  the  living  children  of  a  sister  of  a  mother  will  take 
to  the  exclusion  of  the  half  brothers  on  the  side  of  the  deceased  son 
of  a  deceased  daughter  of  the  sister.     Selby  v.  Hoilingftworth,  145. 

DrV^ORCE. 

Publicaiiofi.  Resident  dejendanl.  The  Code,  sec.  2456,  which  allows 
the  petition  of  a  woman  for  divorce  to  be  heard  without  service 
of  process  or  publication,  if  a  subpoena  was  placed  in  the  hands 
of  the  sheriff  of  the  county  in  which  the  suit  was  instituted  three 
months  before  the  time  when  the  subpoena  is  returnable,  only  applies 
when  the  defendant  is  a  resident  of  the  county  in  which  the  suit  is 
brought.      Tenijde  v.  Temple,  160. 
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DBUMMERS. 

See  CoNSTiTunoNAii  Law. 

EJECTMENT. 

See  Chaijcery  Pleadikgs  and  Pbactice. 

• 

1.  EquHabU  right.  A  recovery  in  an  action  of  ejectment  only  deter- 
mine^ that  the  successful  party  has  the  better  legal  title,  and  will 
not  prejudice  the  equitable  rights  of  the  losing  party.  Boro  v. 
HarriSf  36. 

2.  Title,  Common  sovree.  It  is  only  necessary  for  a  plaintiff  in  eject- 
ment to  deraign  his  title  from  the  person  under  whom  it  is  proven 
the  defendant  claims.     Howard  v.  Massengale,  fyll. 

3.  Ejectment  Bill.  Ouistanding  title.  The  outstanding  title,  which 
will  defeat  a  plaintiff*  in  ejectment,  must  be  a  present,  subsisting,  op- 
erative and  available  title,  not  one  reverted,  abandoned  or  barred.  Id, 

ELECTION. 

See  Improvements. 

EMPLOYER  AND  EMPLOYE. 

See  Action  ;  Libel  and  Slander. 

1.  Pleadings  and  practice.  Damages.  Burden  of  proof.  In  an  action  by 
an  employe  against  his  employer  to  recover  damages  for  an  injury  to 
the  plaintiff*  caused  by  a  defective  machine  or  tool,  the  burden  of* 
proof  is  upon  the  plaintiff,  and  it  was  therefoi'e  error  in  the  trial 
judge  to  charge  that  the  burden  of  proof  was  upon  the  defendant  to 
show  that  the  machine  or  tool  was  suitable  and  sufficient.  Bailroad 
Company  v.  Stewartj  432. 

2.  FeUoW'Servajits,  An  employe,  as  between  himself  and  his  employer, 
undertakes  to  run  all  the  ordinary  risks  of  the  service,  and  this  in- 
cludes the  risk  of  injuries  from  the  negligence  of  his  fellow- servants. 
Bailroad  Company  v.  Hnndnmn,  423. 

-3.  Saine.  The  rule  applies  where  the  injury  results  from  the 
negligence  of  another  employe  who  is  the  immediate  superior  of 
the  injured  employe,  unless  the  "superior  servant  so  far  stand  in 
the  place  of  the  master  as  to  be  charged,  in  the  particular  matter, 
with  the  performance  of  a  duty  to  the  inferior  which,  under  the  law, 
the  master  owes  to  the  inferior,  or  unless  the  injury  is  occasioned  by 
the  direct  order  of  the  superior  in  a  sudden  exigency.     Id. 

m 

4.  Same,  Bailroads.  Where  a  fireman  on  a  railroad  locomotive  was 
killed  by  the  explosion  of  the  boiler  while  the  engine  was  standing 
on  the  track  ready  to  start  with  a  train  of  cars,  and  the  engineer 
failed  to  come  thirty  minutes  before  the  time  of  starting  as  required 
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by  a  rule  of  the  company^  it  was  error  to  charge  the  jury  that  if  the 
proof  Hatisfied  them  that  the  engineer  had  failed  to  comply  with  the 
rule,  and  were  further  satisfied  that  hiit  delay  was  the  proximate 
cause  of  the  accident,  then  the  plaintiff  would  be  entitled  to  recover. 
Id, 

5.  Same.  Damages.  In  an  action  by  an  employe  against  the  em- 
ployer to  recover  damtiges  for  the  negligence  of  the  employer  in  not 
having,  or  keeping  in  repair  the  boiler  of  an  engine,  if  the  trial  judge 
charge  the  jury  in  relation  to  the  knowledge  of  the  employer  of  the 
defect,  he  should  in  the  same  connection  state  the  effect  of  the  knowl- 
edge of  the  employe  of  the  same  defect;  for  ordinarily  if  the  knowl 
edge  or  ignorance  of  the  master  and  servant  in  respect  to  the  charac- 
ter of  the  machine  are  equal,  so  that  both  are  without  fault  or  in 
equal  fault,  the  servant  cannot  recover.     Id. 

ENTRY-TAKER. 
See  Grant. 

EQUITABLE  ESTATES. 
See  Homestead. 

EQUITY  OF  REDEMPTION. 
See  Mortgage. 

A  grantor  may,  by  a  mortgage  or  trust  deed  made  to  secure  a  debt, 
convey  to  the  creditor,  by  voluntary  gift,  the  equity  of  redemption 
if  the  land  be  not  redeemed  during  life,  the  beneficiary,  by  reason 
of  relationship  or  otherwise,  being  clearly  shown  to  be  an  object  of 
the  grantor's  bounty.     Besi^'  v.  Eesler.  189. 

ESTOPPEL. 

See  Writ  of  Error. 

1.  Married  women  and  minors.  Femes  covert  and  minors  cannot  be 
estopped  by  refusing  to  abide  by  a  void  agreement  which  none 
of  them  were  competent  to  make,  there  being  no  fraud  or  deceit ; 
mere  acquiesence,  under  disability,  cannot  affect  them.  SarUelle  v. 
CarlisU,  391. 

2.  Title  by  edoppeL,  A  made  deed  of  conveyance  to  C,  reciting  therein 
that  he  had  previously  conveyed  same  land  to  B,  who  had  conveyed 
it  to  C ;  B  had  just  before  given  C  a  statement  in  writing  that  he 
had  given  or  deeded  the  land  to  C.  Neither  deed  was.  registered,  nor 
was  tnere  any  other  proof  of  the  existence  of  either.  Heldj  that  B 
and  A  were  both  estopped  to  deny  title  in  C,  and  that  C  would  there- 
fore recover  in  equity  against  persons  not  claiming  under  B,  but  by 
title  adverse  to  his.     Hoxcard  v.  MasseugaU,  677. 
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EVIDENCE. 

See  Pleadings  and  PBAcrricE ;  Wilm,  Foreign  ;  Will,  Loot  ;  Firb 
Insurance  ;  Partnership  ;  Deed  of  Gift ;  Attorney ;  Attach- 
ment. 

EXECUTION  SALE. 

Caveat  emptor.  The  rule  of  Gaveat  envptor  applies  to  a  purchaser  at 
execution  sale,  and  if,  at  the  time  of  sale,  the  purchaser  has  actual 
notice  of  an  equitable  right  in  a  third  person,  especially  if  posses- 
sion be  held  under  that- right,  he  will  take  subject  to  the  equity; 
and  a  fortiori  if  he  pay  for  the  purchase  by  a  credit  on  an  antece- 
dent debt.     Boro  v.  Hai-riSj  36. 

EXEMPTIONS. 
See  BoAD  Law. 

EXHIBITS. 

See  Chancery  Pleadings  and  Practice. 

FEES,  PRINTER'S. 

Costs,  Where  publication  of  sale  of  land  is  ordered  to  be  made 
in  a  daily  newspaper,  the  presumption  is  that  the  advertisement 
is  intended  to  appear  in  each  edition  of  the  paper  until  the  day  of 
sale  unless  otherwise  ordered,  and  under  Code,  section  2150,  prin- 
ter't"  fee  of  80  cents  per  square  for  the  first  insertion,  and  40  cents 
per  square  for  each  subsequent  insertion  may  be  collected.  Alien  v. 
Kervj  256. 

FELLOW  SERVANTS. 

See  Employer  and  Employe. 

FIRE  INSURANCE. 

1.  Change  of  risk.  Evidence,  Custom,  In  an  action  on  a  fire  insurance 
policy  issued  while  the  premises  were  occupied  providing  that  ma- 
terial changes  of  risk  or  ownership  should  be  notified  to  the  com- 
pany, and  assented  to  in  writing,  the  house  having  burned  while 
unoccupied,  it  w'as  held  not  to  be  error  for  the  court  to  allow  the 
defendant  to  prove  that  there  was  a  general  custom  of  insurance 
companies  doing  business  at  the  place  where  the  property  was  sit- 
uated, never  to  take  a  risk  on  vacant  or  unoccupied  property. 
Kirhy  v.  Insurance  Company ^  340. 

2.  Cancellation.  A  fire  insurance  policy  may  be  cancelled  independ- 
ent of  its  stipulations  by  the  mutual  parol  consent  of  the  insured 
and  insurer,  although  the  unearned  premiums  are  not  refunded.    Id^ 

3.  Waiver,  A  stipulation  in  a  fire  insurance  policy  that  in  case  of 
cancellation  during  the  life  of  th^  policy  by  the  insurer  the  un- 
earned premium  shall  be  refunded  pro  rata  is  for  the  benefit  of  the 
insured,  and  he  may  waive  it.    Id, 
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FIXTURES. 

See  Bkal  Estate. 

FBAUDULENT  CONVEYANCE. 

The  test  as  to  whether  a  convey^ance  is  fraudulent  or  void  as  to  a  cred- 
itor is:  Does  it  hinder  him  in  enforcing  his  debt?  Does  it  deprive 
him  of  a  right  which  would  be  legally  effective  if  the  conveyance  or 
devise  had  not  been  resorted  to?     Wagner  v.  Smith,  6d0. 

GAMING  HOUSE. 

See  Constitutional  Law. 

GRANT, 

Entry'iaker.  Deputy,  An  entry-taker  is  competent  to  make  an  entry 
for  his  deputy,  and  an  entry  made  by  the  deputy  in  his  own 
name,  but  under  the  direction  of  the  principal,  would  not  be  void, 
but  only  voidable  at  the  instance  of  another  enterer  before  grant, 
and  not  by  an  enterer  and  grantee  subsequent  to  the  grant.  Berry  v. 
Wagner,  591. 

GUARDIAN. 

See  Pabtnership. 

GUARDIAN  AD  LITEM. 

See  Chancery  Pleadings  and  Practice  ;  Administrator. 

GUARDIAN,  GENERAL  AND  LIMITED. 
See  Chancery  Jurisdiction. 

GUARDIAN  AND  WARD. 

Pension  money  received  by  guardian  is  for  support  and  maintenance 
of  ward,  and  when  received  the  guardian  must  show  that  he  has 
faithfully  applied  it  to  the  purposes  for  which  it  was  designed.  A 
liberal  policy  may  be  applied  in  such  cases  where  the  court  can 
see  that  the  fund  has  been  actually  appropriated  to  and  received  by 
the  ward,  but  if  otherwise  appropriated  the  guardiau  must  respond 
to  the  extent  he  fails  to  show  a  proper  application  of  the  fund. 
Hume  V.  Warlera,  554. 

HOMESTEAD. 

« 

1.  Infant  children.  Infant  children  occupying  the  homestead  with  their 
surviving  parent  at  his  or  her  death,  are  entitled  to  the  home- 
stead exemption  during  their  minority,  and  cannot  be  deprived 
thereof  either  by  their  own  act,  or  the  act  of  third  persons.  Forrow 
V.  Farrow,  120. 

-2.  The  homestead  right  is  not  a  fee  simple  right,  but  a   right  of  oc- 
cupancy for  life.    Fauver  v.  Fleenor,  622. 
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3.  Bight  of  in  equitable  estates.  The  right  of  homestead  exists  in 
equitable  estates,  but  all  liens  acquired  before  the  homestead  has 
been  established  must  be  raised  by  the  claimant  of  the  right  of 
homestead,  or  it  will  be  sold  to  satisfy  such  liens.    Id, 

HUSBAND  AND  WIFE. 

See  Separate  Ebttate. 

IMPKOVEMENTS. 

Who  entitled  to.  Measure  of  value.  Constructive  notice  by  registration 
of  adverse  title  will  not  defeat  claim  for  improvements  by  party 
holding  under  color  of  title,  without  actual  knowledge  of  regis- 
tered title.  Improver  is  entitled  to  full  value  of  betterments  at 
date  of  surrender  or  sale,  to  be  ascertained  by  report,  or  to  relative 
value  to  be  shown  by  report  and  sale,  at  ^the  election  of  the  title 
holder.    Hovoard  v.  MiassengaUj  677. 

INQUISITION. 
See  Lunatics. 

INSOLVENT  CORPORATION. 
See  Attorney's  Fee. 

INSOLVENT  ESTATE. 

•See  Chancery  Pleadings  and  Practice;  Administrator. 

INTEREST. 

See  Advancement  ;  Bonds. 

Decree  of  official  bond.  Appeal,  A  money  decree  of  the  chancery  courty 
although  for  the  full  penalty  of  an  official  bond,  will  carry  inter- 
est upon  affirmance,  whichever  party  appeals.    Stale  v.  Cole,  367. 

JUROR. 

When  exempt,  A  party  who  has  regularly  served  as  juror  during  a 
term  of  the  circuit  court  of  Shelby  county,  cannot  be  compelled  to 
serve  another  term  within  twelve  months  (or  the  time  prescribed  by 
statute),  in  the  criminal  court  of  the  city  and  county.  The  Stale  v, 
Oodmn,  268. 

JURY  IN  CHANCERY  COURT. 
•   See  Chancery  Pleadings  and  Practice. 

LEVY. 

See  Partnership. 
49— VOL.  13.. 
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LIBEL  AND  SLANDER. 

The  mere  posting  of  a  notice  by  an  employer  to  employes,  maliciouBly 
forbidding  them  to  trade  with  a  certain  person  therein  named,  does 
not  constitute  slander  or  libel.    JPayne  v.  BaUroad  Compamfy  507. 

LIEN. 

See  Assessment  ;  Revenue  Gollectobs  ;  Homestead. 

1.  SubrogoHcn.  BemUing  trust.  The  ase  of  borrowed  money  for  the 
purpose  of  paying  off  a  lien  on  land  will  not,  without  more,  gire 
the  lender  a  right  to  be  subrogated  to  the  lien,  nor  create  in  hiB 
favor  a  resulting  trust.    Smith  v.  Nelaon,  461. 

2.  Beceiver.  Bent.  A  junior  lien  creditor  who  impounds  the  prop- 
erty by  the  appointment  of  a  receiver  will  be  entitled  to  the  net 
proceeds  of  the  rent  until  the  older  lien  is  properly  enforced  against 
the  n-nt  or  the  property.    Id. 

3.  VeTidor.  A  payment  by  the  maker  of  notes  secured  by  an  exprees 
vendor's  lien,  which  notes  a  sub-vendee  has  agreed  to  pay  in  part 
consideration  of  his  purchase,  will  not  extinguish  the  lien.  Ehox  Y* 
McCain,  197. 

LIEN,  VENDOR. 

See  Chancery  Pleadings  and  Pbactice. 

Where  a  suit  has  been  commenced  to  enforce  a  vendor's  lien,  none 
being  reserved  on  the  face  of  the  deed,  the  equity  fastens  on  the  land 
and  no  creditor  can  intervene  to  defeat  the  right  under  that  pro- 
ceeding.    Woffner  v.  Smith,  560. 

LIMITATION. 

See  Administbation  ;  Writ  of  Error. 

1.  Statute  of.  OodCf  section  27626.  The  terms  of  this  statute  embrace 
persons  temporarily  absent  as  well  as  non-residents,  and  make  no 
distinction  between  those  who  are  non-resident  by  removal  from  the 
State  and  those  who  have  always  been  so.     Carlin  v.  WaUace,  571. 

2.  BemaiTidermen.  Seven  years  is  required  to  complete  the  bar  of  the 
statute  against  remaindermen,  after  the  termination  of  the  life  estate, 
even  when  the  adverse  occupant  is  claiming  the  fee  pending  the 
life  estate.    Sautelle  v.  Oarlislef  391. 

3.  Power  of  hank  presidemt  to  bind  the  hank.  Where  L.,  D.  &  Co., 
a  firm  of  which  D.  was  a  member,  guaranteed  to  M.  &  Co.,  a  New 
York  firm,  certain  advances,  and  agreed  to  hold  them  harm- 
less on  account  of  same,  and  M.  &  Co.  made  the  advances  to  the 
defendant  bank  in  Memphis,  more  than  six    years  before    actioa 
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brought,  and  D.  having  become  president  of  the  bank,  and  being  in 
New  York  on  other  business  within  six  years  before  action  brought^ 
saw  M.  &  Co.)  who  threatened  to  sue  the  bank,  wherei^pon  D.,  the 
president,  admitted  the  claim  sued  on  to  be  just  and  due  by  the 
bank,  and  requested  time,  and  promised  in  case  of  delay  to  sue,  the 
bank  should  not  plead  the  statute  of  limitations,  and  M.  &  Co.  waited 
as  requested.  Held,  this  action  of  the  president  revived  the  debt 
against  the  bank,  and  the  same  was  not  barred  by  the  statute  of  lim- 
itations, and  that  the  fact  that  this  was  done  in  New  York,  and  that 
B.,  the  president,  was  guarantor  of  the  debt,  there  being  no  antag- 
onism between  him  and  the  bank,  made  no  difference.  Morgan  &  Co. 
V.  Bank,  234. 

LOST  PRESENTMENT. 
See  Criminal  Law. 

LUNATICS. 

Inquiaili&n.  in  county  court.  Proceedings.  Where  the  estate  of  the  lunatic 
does  not  exceed  five  hundred  dollars,  the  county  court  has  ex- 
clusive jurisdiction.  If  it  exceeds  five  hundred,  the-  jurisdic- 
tion of  the  chancery  and  county  court  is  concurrent,  and  in  such 
cases  the  latter  must  conform  to  the  lules  and  regulations  laid  down 
for  the  conduct  of  similar  business  in  the  chancery  court  as  far  as 
practicable.  Code,  construed,  sections,  3681,  3692,  3695,  3696,  4196. 
Albright  v.  Bader,  574. 

MARRIED  WOMEN. 

See  Estoppel;  Writ  op  Error. 

1.  A  married  woman  may  rely  upon  her  coverture  in  bar  of  the 
liabilities  of  a  firm  of  which  she  may  have,  during  coverture, 
become  a  member.     Frank  v.  Anderson,  695. 

2.  Agent.  Separate  esiaXe.  A  married  woman,  in~^hose  name  as  the 
owner  of  a  stock  of  goods  a  retail  business  is  carried  on  by  the 
husband  as  her  agent,  is  not  liable  personally  on  notes  executed 
by  the  husband  in  her  name  for  new  goods,  nor  is  her  separate 
estate  bound  for  the  payment  of  the  debt  thus  created  in  the  ab- 
sence of  a  legal  contract  to  that  efiect.  Federlicht  v.  Glass  and  Wife,  481. 

3.  Suit  upon  notes  executed  for  goods.  Pleading  and  practice.  If, 
upon  being  sued  at  law  upon  such  notes,  the  married  woman  pleads 
her  coverture,  the  title  to  the  goods  would  revert  to  the  vendors,  and 
they  could  sue  for  the  same  in  replevin,  or  by  bill  in  equity  to 
reach  the  specific  goods,  or  their  proceeds  if  capable  of  being  iden- 
tified and  followed ;  but  the  vendor  creditors,  in  the  absence  of  proof 
of  positive  fraud  on  the  part  of  the  married  woman,  have  no  lien 
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upon,  and  cannot  subject  other  goods  of  her  separate  estate  for  their 
demands,  nor  hold  her  liable  as  trustee  or  otherwise  for  the  yalue 
of  their  goods  which  maj  have  been  lost,  destroyed  or  otherwise  dis- 
posed of.     lb, 

MARRIAGE  SETTLEMENT. 

1.  Infancy.  Although  both  of  the  contracting  parties  to  an  ante-nuptial 
settlement  of  the  wife's  property,  real  and  personal,  in  trust  for  her 
and  her  heirs,  be  under  age,  the  settlement  would  at  most  only 
be  voidable,  not  void,  by  reason  of  the  infancy.  Lancaster  v.  Lan- 
caster, 126. 

2.  Same.  Dimffirmance  of  contract.  The  husband  might  disaffirm 
the  contract  so  far  as  he  was  personally  concerned,  notwithstanding 
the  subsequent  marriage,  and  would  affirm  it  by  acts  or  unreasona- 
ble delay.    Id. 

Z.  Same.  When'  right,  to  dieaffinn  acci'ues.  The  right  of  an  infant 
to  disaffirm  in  equity  a  conveyance  of  land  or  j)eraonalty  because  of 
infancy,  accrues  as  soon  as  the  deed  is  executed,  and,  therefore,  a 
woman  who  .executes  an  ante-nuptial  settlement,  and  then  marries 
while  under  age,  may  affirm  or  disaffirm  the  deed  during  coverture ; 
and  unreiLsonable  delay,  with  a  recognition  of  the  deed  in  the  mean- 
time by  accepting  and  insisting  upon  its  benefits,  will  validate  it.  Id. 

4.  Trust  seiilement.  Estate.  A  trust  settlement  of  the  wife's  own 
property  to  her  separate  use  without  any  power  of  anticipation,  and 
with  only  the  limited  right  of  disposition  by  last  will,  or  instrument 
in  the  nature  of  a  last  will,  doas  not  give  the  wife  an  absolute  estate 
in  the  property.    Id. 

MECHANIC'S  LIEN. 

See  Chancery  Pleadings  and  Pbactice;  Pleadings  and 
Pbactiee. 

MERCHANT. 

See  Tax,  Pbivilege. 

MINORS. 

See  Marriage  Settlement;  Estoppel;  Chancery  Pleadings 
and  Practice;  County  Court  Jurisdiction;  Writ  of  Error; 
Homestead. 

MORTGAGE. 

See  Equity  of  Redemption. 

1.     Courts    sfiould    enforce    the    eontraet.        If    a    mortgage    or    trust 
deed  made  to  secure  a  debt  expressly  stipulate  for  a  sale  of  the  prop- 
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ertj,  in  case  of  default  in  payment,  free  from  the  equity  of  redemp- 
tion, it  ifl  the  duty  of  the  court,  in  the  absence  of  some  controlling 
equity,  to  enforce  the  contract.    Knox  v.  McCaitiy  197. 

2.  Svhseqaeni  assignment,  A  mortgage  of  the  interest  which  the  mort- 
gagor has  in  land  under  an  agreement  to  convey,  although 
without  any  covenant  of  warranty,  if  duly  registered,  will  prevail 
over  a  subsequent  trust  assignment  to  secure  borrowed  money  with 
covenant  of  warranty,  the  grantor  acquiring  the  legal  title  after 
both  conveyances.    Smith  v.  Nelson,  461. 

MUNICIPAL  CORPORATIONS. 

^  1.  Taxation  by.  Under  an  ordinance  declaring  certain  occupations  and 
business  transactions  privileges,  and  taxing  them  as  such,  among 
others  enumerating  ^' hacks,  carriages,  drays  and  wheeled  vehicles 
run  for  a  profit,"a  firm  of  merchants  are  liable  who 'kept  a  dray  used 
for  the  hauling  of  goods  to  the  depot  for  their  non- resident  customers 
and  for  which  service  drayage  was  charged.  Mayor,  etc.,  of  KnoxviUe 
V.  Saiifoi'dy  Chamberlain  <fc  Albers,  545. 

2.  The  power  of  ascertaining  and  establishing  grades  of  streets  may, 
by  ordinance  or  vote,  be  vested  in  the  officers  or  agents  of  a  municipal 
corporation,  and  it  will  be  bound  by  the  acts  of  such  officer  or  agent 
in  pursuancc*of  such  authority.  Code  construed,  sections  1392, 1394. 
Mayor  J  etc.,  of  Chattanooga  v.  John  Geiler,  611. 

3.  Measure  of  damages.  Damages  to  private  property  by  change 
of  the  grade  of  streets,  may  be  mitigated  by  reason  of  benefits  com- 

'     mon  to  all  property  owners  by  the  improvements.   Id. 

4.  State  tax  collected  by.  The  tax  upon  cases  tried  in  municipal  courts 
is  to  be  paid  by  the  parties  convicted,  and  is  not  a  tax  imposed 
upon  the  city  or  in  the  exercise  of  one  of  its  agencies  or  powers, 
nor  is  it  costs  in  cases  tried  before  these  courts.  A  party  convicted 
in  these  courts  cannot  be  imprisoned  to  secure  the  payment  of  this 
tax.  The  tax  is  to  be  paid  by  the  party  found  guilty.  Eastman  v. 
Mayor,  etc.,  of  Nashville,  717. 

NEGLIGENCE. 

See  Employer  and  Employe  ;  Pleadings  and  Practice. 

NEW  SUIT. 

See  Writ  op  Error. 

Non-resident, 

See  Chancety  Pleadings  and  Practice;  Limitation. 
NOTICE. 

See  Partnership  ;* Assets,  Real  ;  Improvements. 
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NUL  TIEL  RECORD. 

See  Pleadings  and  Practice. 

OATH  OF  JURY. 

Soe  Criminal  Law. 

OBSTRUCTION,  MALICIOUS. 
See  Railroads. 

OFFICIAL  BOND. 

See  Interest. 

PARTIAL  LAW. 

See  Constitutional  Law. 

PARTNERSHIP. 

See  Married  Woman. 

1.  Levy  on  interest  of  'partner.  If,  in  legal  effect,  a  partnership 
be  created  between  parties,  all  that  an  individual  creditor  of 
one  of  the  partners  could  reach  by  a  levy  of  an  execution  on  the 
interest  of  that  partner  in  partnership  realty,  or  that  a  purchaser 
under  the  execution  sale  could  acquire,  would  l)e  the  interest  of  the 
partner  after  a  partnerphip  account.     Boro  v.  Harriij  36. 

2.  Action  of  partner  to  avoid  debts.  If  a  person,  having  the  cap- 
ital, hold  out  two  other  persons  as  the  only  partners  in  a  business, 
owned  and  conducted  exclusivelv  bv  him,  in  order  to  avoid  certain 
claims  which  were  likely  to  come  against  him,  it  is  a  point  of  grave 
difficulty,  not  now  determined,  how  far  such  person  could  enforce 
against  the  other  parties  in  possession  the  connideration  of  the  con- 
veyance of  property  to  them  bought  with  the  ostensible  partnership 
assets.     Id. 

3.  Abarnhnment.  Purchaser  with  notify.  If  such  person  took  pos- 
session of  real  estate  thus  bought,  remaining  in  possession  until 
his  death  two  years  thereafter,  and  then  one  of  the  ostensible 
partners,  who  is  also  the  guardian  of  the  infant  children  of  the  de- 
ceased, take  possession,  and  use  the  rents  partly  to  pay  partnership 
debts  and  partly  for  the  benefit  of  his  wards,  and  after  the  debts  are 
paid  exclusively  for  their  benefit,  the  other  partner  never  taking 
possession  nor  claiming  any  interest  therein,  and  both  afterwards 
joining  in  a  conveyance  of  the  realty  to  the  children,  there  would  be 
an  abandonment  of  all  claim  except  as  trustee  for  the  children,  and 
a  purchaser  at  execution  sale  of  the  interest  of  the  partner  who  was 
never  in  possession,  with  notice  of  the  equity  of  the  children,  would 
only  acquire  the  legal  title  subject  to  the  equity.    Id, 
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4.  A  partner  may  become  a  creditor  of  his  firm,  and  the  debt  is  his 
individVial  property,  which  he  may  assign  or  transfer  to  a  third  party, 
and  in  the  absence- of  conflict  with  other  creditors  is  entitled  to  be 
paid  out  of  the  partnership  effects.  The  assignee,  in  such  case, 
stands  apon  the  same  ground  as  other  creditors  of  the  firm.  Frcmk 
V.  Andenon,  695. 

^.  Joint  cantractom.  JShidence,  When  D  and  C  were  sued  jointly 
for  provender  sold  D,  on  his  individual  credit  to  feed  team 
used  in  carrying  mail,  he  being  the  only  party  then  known  to  the 
plaintiff  as  being  concerned  in  carrying  the  mail,  and  C  contended 
that  he  was  not  liable,  and  the  plaintiff  introduced  in  evidence  a 
written  contract  between  one  S,  who  was  the  original  contractor,  and 
C  and  D  upon  its  face  showing  that  C  was  a  joint  contractor  with  D, 
and  principal  in  carrying  said  mail,  C  insisting  that  in  fact  he  was 
only  surety  for  D,  and  that  he  was  put  as  principal  in  the  contract 
to  enable  him  to  draw  the  money  simply  for  indemnifying  himself  as 
surety  and  for  advances  made  by  him  to  D.  Held^  it  was  error  for 
the  court  to  refuse  to  construe  the  contract  and  instruct  the  jury  as 
to  the  meaning  and  legal  import  of  same.     Kendrick  v.  tiscOy  247. 

PENSION  MONEY. 

See  Guardian  and  Wabd. 

PERSONALTY. 

See  Administration. 

PLEADINGS  AND  PRACTICE. 

See  Attorneys  ;  Appeal  ;  Writ  of  Error  ;  Married  Woman. 

1.  Mere  irreguUmiies  will  not  affect  sale.  If  a  superior  court  have  jurist- 
diction  of  the  subject-matter  and  the  parties,  mere  irregularities  in 
the  exercise  of  that  jurisdiction  will  not  render  the  proceedings  void, 
nor,  upon  a  writ  of  error,  affect  the  validity  of  sales  of  property 
made  in  the  cause  to  innocent  third  persons.  Sidgely  v.  Bennetty  210. 

2.  Scire  facias.  Plea  to  merita.  If  to  a  scire  facias  against  heirs,  based 
upon  a  judgment  against  the  personal  representative,  to  show  cause 
why  execution  should  not  issue  against  the  real  estate  descended, 
the  heirs  appear  and  plead  to  the  merits,  they  thereby  waive  any 
irregularity  in  the  issuance  of  the  scire  faciasy  either  in  the  prelim- 
inary order,  or  the  form  of  the  writ.     Bank  v.  Marr,  108. 

3.  Evidence.  Written  instrument.  Comtrtu:tion.  The  general  rule  in  this 
State  is  that  the  construction  of  a  written  instrument  introduced 
as  evidence,  if  complete  and  intelligible  in  itself,  is  matter  of  law 
for  the  court,  expert  testimony  being  admissible  in  proper  cases  to 
aid  the  court  in  reading  the  instrument.  BaUroad  Company  v. 
McKennay  280. 
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4.  Beeovery  of  penaUies,  Under  the  act  of  1865,  ch.  15  (Bev.  Code,. 
Bee.  4927,  6,  e,  d),  which  makes  a  railroad  company  liable  to  forfeit 
and  pay  a  penalty  of  $100,  upon  a  failure  of  the  company,  during 
any  one  trip  of  the  passenger  cars,  to  announce  the  stopping  place  or 
station  at  which  the  train  stops,  only  one  penalty  can  be  recovered 
up  to  the  bringing  of  the  suit.    Plarh  v.  BaUroad  Company ^  1. 

5.  Caurt  may  state  testimony  to  jury.  The  court  has  the  right  to  state 
the  testimony  of  a  witness  to  the  jury  upon  their  request.  Atchison 
V.  State,  275. 

6.  Evidence,  Burden  of  procf.  As  a  general  rule,  proof  of  the  mere 
fact  of  injury  will  not,  without  more,  establish  negligence  on  the 
part  of  the  defendant  so  as  to  shift  the  burden  of  proof.  BaUroad 
Company  v.  Stewari,  432. 

7.  Same.  Negligence.  The  cases  in  which  proof  of  the  injury  and 
that  it  was  caused  by  the  defendant  will  entitle  the  plaintiff  to  recover 
in  the  absence  of  countervailing  testimony,  are  cases  in  which  the 
evidence  that  establishes  the  injury  establishes  also  facts  and  circum- 
stances from  which  negligence  on  the  part  of  the  defendant  may  be 
fairly  implied.    Id, 

8.  Same.  Same.  Burden  of  proof.  Where  a  fireman  on  a  locomo- 
tive was  injured  by  a  jet  of  steam  from  an  oil  cup,  which  he  was  in 
the  act  of  filling,'and  the  proof  left  it  doubtful  whether  the  accident 
was  the  result  of  his  own  negligence  or  occasioned  by  a  defect  in 
the  cup  or  its  appliances,  the  case  would  be  within  the  general  rulcf^ 
not  the  exception,  and  the  burden  of  proof  would  rest  on  the  plaintiff. 
Id. 

9.  Suit  for  failure  to  perform,  contract.  What  may  he  recovered.  It  is  the 
settled  law  of  this  State,  confirmed  by  a  declator^'  statute,  that  a 
plaintiff,  who  has  not  performed  his  contract,  may  nevertheless 
recover  compensation  for  the  partial  performance  equal  to,  and 
limited  by  the  value  of  the  benefit  conferred,  the  defendant,  by  the 
very  statement  of  the  principle,  being  entitled  to  abate  the  recovery 
by  the  damages  sustained,  these  damages  extending  to  such  as  might 
be  recovered  by  a  cross-action.     Qihsony  Ijcc  <fe  Cb.  v.  Carlin,  440. 

10.  Same.  Same.  Beeoupment.  The  defense  of  recoupment  in  such 
cases,  which  would  be  good  at  law  without  a  cross-action,  would  be 
equally  good  in  equity  without  a  cross-bill.    Id. 

11.  Same,  Measure  of  damages.  The  measure  of  damages  in  such 
cases  is  usually  the  difference  between  the  contract  price  and  the 
value  of  the  work  as  done,  or  the  cost  of  replacing  the  work  so  as  to 
make  it  equal  to  the  work  contracted  for,  to  which  may  be  added  the 
actual  damages  from  any  injury,  the  proximate  result  of  the  breach  of 
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contract,  occurrinf(  before  the  accrual  of  the  defendant's  right  of  ac- 
tion for  the  breach,  or  within  the  reasonable  time  thereafter  required 
to  replace  the  defective  work.    Id. 

12.  Same.  Same.  Meeoupmeiit,  A  mechanic,  who  undertakes  to 
put  on  a  new  tin  roof  on  a  building,  and  fails  to  perform  his  con- 
tract, is  liable  to  have  the  contract  price  recouped  by  deduction  for 
the  defective  work,  and  the  actual  injury  to  the  building  from  rain 
water  penetrating  such  roof  by  reason  of  the  defective  work.    Id. 

13.  Same.  Same.  Although  a  contract  stipulate  for  the  completion  of 
work  by  a  specified  time,  yet  if  both  parties  consent  to  an  extension 
of  the  time,  the  liability  of  the  mechanic  for  injury  occasioned  by 
defects  in  the  work  will  continue  during  such  extension,  and  until 
the  expiration  of  a  reasonable  time  thereafter  within  which  to  rec- 
tify the  defects.     Id. 

14.  i2es  adjvdicata.  To  make  a  judgment  or  decree  in  one  suit  a  bar  to 
another  suit  between  the  same  parties,  it  must  appear  not  only  that 
the  subject-matter  of  the  two  suits  are  the  same,  but  that  the  proceed- 
ings were  for  the  same  object  and  purpose,  the  same  point  being 
directly  in  issue.     Coulter  v.  Davis  and  Wi/e.  451. 

15.  When  a  decree  in  chancery  is  no  bar  to  action  at  law,  A  decree 
in  chancery,  on  final  hearing,  dismissing  a  bill  filed  to  perpetually 
enjoin  as  a  nuisance  the  floy(  of  water  over  the  complainant's  land 
by  reason  of  a  mill-dam,  is  no  defense  to  an  action  at  law  brought 
by  the  same  party  against  the  same  defendant  to  recover  damages 
for  the  overflow.     Id. 

16.  las^ue  of  nul  tiel  record  triable  by  court.  The  issue  of  md  del  record 
joined  on  a  plea  of  former  adjudication  which  makes  no  averment 
of  extrinsic  facts,  is  triable  alone  by  the  court  upon  inspection  of 
the  record,  and  it  is  error  to  submit  the  issue  to  a  jury;  but  if  the 
jury  find  the  facts  as.  the  court  should  have  found,  the  error  would 
not  be  so  material  as  to  require  reversal.    Id. 

PLEA  OF  FORMER  SUIT. 

See  Chancery  Pleadings  and  Practice. 

POLICY. 

See  Fire  Insurance. 

POOL-SELLING. 

See  CoNSTiTUTiONAii  Law, 

PRINCIPAL  AND  SURETY. 

The  right  of  action  accrues  to  a  surety  when  the  debt  is  paid  by  the 
surety.     Gibson  v.  JoneSy  684. 
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PEINTER'S  FEES. 

See  Fees. 

PBIORITY. 

See  Attachment. 

PRIVILEGE. 
See  Taxes. 

PROTEST  FOR  NON-PAYMENT. 
See  Bonds. 

PUBLICATION. 

See  Fees,  Pbinteb's;  Divorce. 

PURCHASE  MONEY.  * 

See  Sales,  Void. 

PURCHASER  FROM  DEVISEE. 
See  Assets,  Real. 

RAILROADS. 

See  Employer  and  Employe  ;  Actions,  Local  and  Transitory  ; 
Taxes:  Pleadings  and  Practice;  Action;  Damages. 

1.  Damages  for  land  taken.  The  statutory  remedy  provided  by  sec- 
tion 1347  of  Code,  is  not  exclusive,  and  the  land-owner  is  not 
bound  to  exhaust  that  remedy  before  resorting  to  a  court  of  equity. 
Parkei'  v.  Bailroad  Company^  668. 

2.  Orders.  An  accident  having  occurred  on  a  railroad  by  means 
of  an  obstruction  put  on  the  road- way  by  an  unknown  third  per- 
son at  a  particular  trestle  in  mile  60,  the  superintendent  issued  a 
written  order  to  the  employes  of  the  passenger  trains  to  slow  up,  run 
carefully,  and  keep  a  sharp  lookout  at  mile  60,  and  while  the 
order  was  still  being  acted  on  another  accident  occurred  from  a  sim- 
ilar obstruction^  at  the  same  trestle,  by  which  the  plaintiff  was  in- 
jured. Held,  that  the  order  required  the  engineer  to  slow  up  enough 
to  stop  the  train  on  short  notice  when  the  emergency  did  arise, 
and  the  court  properly  instructed  the  jury  to  that  effect.  Railroad 
Company  v.  McKenna,  280. 

3.  Malicious  obstruction.  The  duty  of  railroad  companies  in  cases  of 
malicious  obstruction  considered.    Id, 

REAL  ESTATp. 

The  most  controlling  test  aa  to  whether  property  connected  with  real 
estate  is  to  be  deemed  realty  or  a  mere  chattel,  removable  at  pleas- 
ure of  owner,  is  the  intention  and  purpose  of  the  creation.  Johnson 
v.  PottCT-atm,  626. 
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BECEIVER, 
See  Lien. 

BECORDS  OF  CX)URT. 

Duty  of  clerk.  The  clerk  is  the  legal  castodian  of  the  records  of  his 
court,  and  should  preserve  them  intact;  and  if  in  fact  the  record 
has  been  altered  improperly  in  any  respect,  his  duty  is  to  certify 
the  record  as  it  originally  existed,  ignoring  the  change.  Kennedy 
v.  Kennedy f  24. 

RECOUPMENT. 

See  Pleadings  and  Practice. 

REGISTRATION. 
See  Improvements. 

Where  at  sheriff's  sale  of  land  under  execution  the  plaintiff  in 
execution  purchased,  and  the  defendant  in  execution  procured 
G  to  redeem  the  land  or  to  purchase  it  and  give  him  longer  time 
to  redeem,  and  after  the  time  for  redemption  had  expired,  the 
sheriff  and  the  defendant  in  execution  made  deed  to  G,  and  G  vol- 
untarily executed  an  instrument  agreeing  to  convey  the  land  to  de- 
fendant in  execution  whenever  he  should  pay  G  what  he  o^yed  him. 
Heldy  that  said  promise  or  agreement  was  not  such  contract  for  sale 
of  land  as  vested  title  or  required  registration.  Anderson  &  Co,  v. 
Ingram^  270. 

REMAINDERMEN. 

See  Limitations. 

RENTS. 

See  Pleadings  and  Practice,  Lien;  Ciianiery  Pleadings  and 
Practice;  Partnership. 

RES  ADJUDICATA. 

Practice.  Where  a  demurrer  to  a  bill  was  sustained  by  the  chan- 
cellor and  an  appeal  was  taken  to  the  Supreme  Court,  where,  by 
consent,  the  cause  was  referred  to  the  court  of  arbitration  (then 
in  existence),  and  they  awarded  and  found  that  the  decree  of 
the  chancellor  was  erroneous  and  should  be  reversed,  and  the  cause 
remanded  to  the  chancery  court,  etc.,  and  the  award  was  approved  by 
the  Supreme  Court  and  made  the  decree  of  same.  Heldf  the  award,  to 
all  intents  and  purposes,  became  the  judgment  of  the  Supreme  Court, 
and  that  although  the  Supreme  Court  may  review  and  reverse  its 
own  rulings  in  subsequent  cases,  yet  the  decrees  once  rendered  are 
final  and  conclusive  in  the  particular  cases  in  which  they  are  made, 
as  to  the  matters  adjudged.     Grammes  &  Uhlriek  v.  Theime,  320. 
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EEVENUE  COLLECTORS. 

Lien  for  taxes  paid,  A  collector  of  revenue  who  haa  paid  the  taxes 
assessed  on  real  estate  sold  under  proceedings  not  recognized  as 
regular,  is  entitled  to  be  substituted  to  the  lien  of  the  State  and 
county  for  the  taxes  thus  paid,  and  a  bill  in  chancery  is  the  proper 
proceeding  to  enforce  this  right.     Thomas  v.  -Hamwicr,  620. 

ROAD  LAW. 

1.  Exemptions,  The  act  of  1881,  section  4,  does  not  repeal  section  1620 
of  the  Code  authorizing  the  county  court  to  exempt  certain  persons 
from  working  on  public  roads.     WVlaford  v.  PickUy  672. 

2.  Jurisdiction  of  county  court.  The  power  of  the  county  court  to  ex- 
empt certain  persons  from  working  on  public  roads  is  the  exercise 
of  the  general  police  power  of  that  court,  and  are  not  strictly  judi- 
cial proceedings,  therefore  the  strict  rules  with  reference  to  statutory 
jurisdiction  should  not  be  applied.     Id, 

RULE  OF  COURT. 

See  Chancery  Pleadings  and  Practice. 

SALE  OF  COTTON. 

See  Constitutional  Law. 

SALE  OF  LAND. 
See  Registration. 

Vendor  and  vendee.  Streets.  Where  the  owner  of  land  sells  it  as 
building  lots,  bounding  them  on  streets  of  a  specified  width  as 
laid  down  on  a  map,  although  not  actually  opened,  the  purchaser 
acquires  a  legal  right  as  against  the  grantor  to  have  the  streets 
opened  to  the  width .  designated  in  the  map.  And  if  the  land  on 
which  the  streets  are  laid  off  belong  to  the  vendor,  the  purchaser 
may,  as  against  him  and  those  claiming  under  him  by  the  same  sale, 
enforce  the  opening  of  the  streets,  or  the  keeping  of  them  opened, 
and,  if  this  mode  of  relief  cannot  be  ha<l,  may  have  an  abatement 
of  the  purchase  i)rice.     Henderson  v.  Ihm^mn^  289. 

SALES,  VOID. 

Beturn  of  purchase  mon-ey.  Purchase  money  received  upon  a  void  sale 
of  land  18  treated  sua  an  equity  attaching  to  the  land,  and  a  sub^ 
sequent  purchaser,  with  notice,  takes  it  subject  thereto.  Sautelle 
V.  CarliMe,  391. 

SALE  OF  LAND,  HOW  AFFECTED  BY  IRREGULARITIES. 

See  Pleadings  and  Practice, 

SALE  OF  LAND  TO  PAY  DEBTS. 
See  Administrator. 
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SCIEE  FACIAS. 

ft 

See  Pleadings  and  Practice. 

SEPARATE  ESTATE. 

Suits  in  respect  to  separate  estate.  Parties.  The  rule  of  equity  is  that  the 
hushand  must  be  made  a  defendant  to  all  suits  in  respect  to  the 
wife's  separate  estate,  and  not  a  complainant,  although  no  question 
arise  between  him  and  the  wife  ;  and  when  the  husband  seeks  an  ob- 
ject adverse  to  the  wife,  the  bill  is  considered  his  bill,  and  the  wife 
must  be  made  a  defendant.     Lancaster  v.  Lan4!a8ter,  126. 

STATUTES  CONSTRUED. 

Acts  1865,  ch.  15 2 

"    1870,   ch.    80 121 

"    1873,  ch.   40 252 

"    1875,  page  189 240 

"    1879,    ch.  76 : 348 

"    1879,  ch.  106....: 311 

"    1881.  ch.    96 303 

"    1883,  ch.l05 724 

"    1883,  ch.  106 ; 202 

"    1883,  ch.l38 228 

"    1883,   ch.230 162 

STAYOR. 

An  order  for  the  stay  of  execution  on  two  judgments  against  T.  C. 
W.  &  Co.,  and  P  and  T  and  W,  does  not  authorize  the  justice 
tc  enter  the  stay  upon  a  judgment  against  T.  C.  W.  &  Co.,  although 
at  the  time  another  suit  was  pending  before  him  against  T.  C.  W.  & 
Co.  and  P  and  T  and  W,  judgment  on  which  was  not  rendered  until 
after  date  of  order  to  stay.    Shipley^  Roane  &  Co.  v.  Goodwin,  QQ^. 

STOCKS. 

See  Conversion. 

Where  stock  in  a  corporation  is  endorsed  in  blank  with  power 
of  attorney  to  transfer  on  the  books  of  the  corporation,  and  deliv- 
ered to  a  bank  as  collateral  security  for  a  note,  the  legal  and  equi- 
table title  to  same  passes  to  the  bank.     Bank  v.  Famngtony  333. 

STREETS. 

See  Corporations,  Municipal  ;  Sale  of  Land. 

STREET  CAR. 
See  Damages. 

SUBROGATION. 

See  Revenue  Collectors  ;  Lien. 
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SUPREME  CX)URT. 
See  Costs. 

Practice,  To  reverse  a  judgment  upon  the  ground  that  the  evidence 
does  not  sustain  the  verdict,  there  should  be  preponderance  against 
it.    Fiizhugh  ▼.  StaU,  258. 

SURETIES  ON  BOND. 
See  Clerks. 

TAXES. 

See  CoNTRAcrre,  Legislative;  Municipal  Corporations;  Conbti- 
tutionalLaw;  A)»essment;  Corporations. 

1.  Rea^sesmnent.  AVhere  taxes  have  been  declared  void'  bj  reason 
of  the  illegality  of  the  act  authorizing  them,  the}'  may  be  reassessed 
under  act  of  1873,  chapter  40.     Boyd^  Mosby  &  Co,  v.  Huniy  252. 

2.  Sale,  Deaeription.  A  tax  sale  of  less  than  the  whole  of  a  town 
lot  in  these  words :  ''  Eighty -four  feet  of  this  lot,"  does  not  suffi- 
ciently define  the  quantity  of  land  bid  off,  and  is  void.     Wands  omd 

Wife  V.  Britn,  732. 

3.  Same.  A  sale  of  so  many  feet  front  of  a  town  lot  and  running 
back  of  equal  width  to  the  depth  of  the  lot  would  be  good ;  and  so,  it 
seems,  would  be  a  sale  of  a  definite  fractional  part  of  the  lot,  as  for 
example  one-tenth,  one-fourth,  or  one-half,  or  of  so  many  acres  of  a 
tract  of  land.    Id. 

TAXES,  HIGHWAY. 

Batlroads,  Railroads  are  liable  for  highway  taxes  assessed  upon 
the  value  of  the  roads  as  returned  by  the  commissioners;  whether 
the  proper  distribution  of  the  taxes  among  the  road  districts  is 
made  by  the  clerk  of  the  county  court  is  a  matter  for  the  districts 
and  not  for  the  railroad  tax-payer  on  a  contest  of  payment.  Slate 
V.  BaUroad  Company,  500. 

TAX,  PRIVILEGE. 

1.  PrivHegt..  Commercial  agency.  The  conducting  of  a  commercial 
agency  is  created  a  privilege,  and  taxable  as  such  in  each  county  in 
which  an  office  is  kept,  by  the  act  of  1883,  chapter  106,  section  4. 
Dun  &  Co,  V.  CuUen,  202. 

2.  Merchant,  Although  a  merchant's  license  be  issued  for  a  year  under 
the  act  of  1883,  chapter  105,  yet  if  the  business  be  terminated  sooner, 
as  for  example,  by  fire,  the  license  and  the  tax  should,  under  the 
act  of  1883,  chapter  29,  be  limited  to  the  period  of  the  actual  exercise 
of  the  privilege,  counting  by  quarters  of  the  yean  EaMman  t- 
LiUerer,  723. 
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TITLE. 

See  Estoppel. 

TITLE,  OUTSTANDING. 

See  Ejectment. 

TORT  OF  AGENT. 
See  Corporation. 

TRUST  ASSETS. 

See  Attorneys'  Fees. 

TRUST  DEED. 

Bights  of  Ben^ieiariea,  Where  a  trustee  under  a  deed  of  trust  on  land 
made  to  secure  three  notes,  one  of  which  is  held  by  a  third  party, 
sells  to  pay  only  two  of  the  notes  in  the  hands  of  a  party  who 
bids  his  debt  on  the  land,  and  the  trustee  conveys  to  him,  the 
effect  is  the  purchaser  buys  subject  to  the  rights  of  the  third  party 
with  knowledge,  and  holds  the  land  subject  to  the  rights  of  the 
third  party,  and  neither  the  purchaser  nor  the  trustee  are  personally 
liable  to  such  third  party  in  the  absence  of  fraud.  But  if  the 
land  is  afterwards  sold  to  an  innocent  purchaser  for  value,  the 
purchaser  at  the  trustee's  sale  is  then  personally  liable  to  the 
third  party  holding  the  note.     Wieh  &  Wife  v.  CariUherSj  353. 

TRUST,  RESULTING. 
See  Lien. 

WAIVER. 

See  Fire  Insurance. 

WILLS. 

1.  Qmstrued,  The  will  of  John  Ramsey  bequeaths  all  his  real 
estate  to  his  wife,  and  provides  that  "  at  her  death  it  is  my  wish  and 
desire  that  my  real  estate  be  divided  equally  between  my  son,  John 
C,  and  daughter,  Martha  S.  The  heirs  of  my  deceased  daughter, 
Maiy  Jane,  being  hereafter  provided  for  in  this  instrument.  After 
settling  all  claims  for  and  against  th^  estate,  the  balance,  together 
with  my  personal  property,  I  leave  to  the  judgment  of  my  son,  John 
C,  and  Martha  S.,  believing  they  will  do  what  is  just  and  right  by 
each  other,  and  their  deceased  sister's  children."  Out  of  the  per- 
sonal property  certain  special  bequests  are  made,  including  one  to 
his  grand-daughter,  Susan  C.  Rowan.  The  will  further  provides , 
"After  deducting  what  I  gave  to  my  deceased  daughter,  Mary  Jane, 
during  her  life,  and  paying  what  my  estate  is  responsible  for,' it  is 
my  wish  and  desire  that  my  executor  pay  to  my  deceased  daughter's 
children,  after  they  become  of  age,  the  balance,  should  there  be  any 
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balance,  that  may  be  coming  to  them  as  the  heirs  of  their  mother's 
part  of  my  estate.  In  the  evetat  of  the  marriage  of  my  daughter, 
Martha  S.,  before  the  death  of  her  mother,  it  is  my  wish  that  she  be 
provided  with  a  home,  either  by  a  division  of  the  farm  or  by  my  son 
John  C,  paying  to  her  the  value  of  the  half  interest  of  said  farm  as 
they  may  agree  upon.''  Heldy  that  under  said  will  the  children  of 
the  deceased  daughter  took  no  interest  in  the  real  estate.  Rcnvan  y. 
WameTj  550. 

2.  Construction,  The  will  of  the  testator  provided:  "I  will,  be- 
queath and  devise  all  the  remainder  of  my  estate,  both  real  and  per- 
sonal, to  my  two  daughters,  Julia  and  Elizabeth,  for  their  sole  and 
separate  use,  share  and  share  alike,  free  from  the  contracts,  debts  or 
liabilities  of  their  respective  husbands,  and  in  case  of  the  death  of 
either  of  my  said  daughters  above  named,  then  my  will  is  that  all 
that  part  of  my  estate  which  hereby  I  give  to  her,  shall  go  and 
descend  to  her  children."  Hddj  that  an  absolute  estate  is  given  to 
the  daughters  exclusive  of  the  marital  rights  of  the  husband,  with  a 
conditional  limitation  over,  in  the  nature  of  an  executory  devise  to 
their  children  on  the  death  of  either  of  them.  IloUdl  and  Wife  v. 
Browder,  676. 

WILLS,  FOREIGN. 

WUl  pass  lands.  When,  Authentication.  A  foreign  will,  proved  and 
recorded  in  the  State  of  the  testator's  domicil  according  to  the 
requirement  of  the  laws  of  this  State  as  prescribed  by  the  Code 
section  2182,  will  pass  lands  in  thb  State  as  between  the  par- 
ties without  record  or  registration  here,  and  a  copy  of  such  will 
duly  authenticated  under  the  act  of  Congress  will  be  evidence.  Smith 
V.  Neilsouj  461. 

WILLS,  LOST. 

JProof  to  set  up.  To  set  up  a  lost  will  of  realty  requires  the  clearest 
and  most  satisfactory  evidence  of  two  unexceptionable  witnesses. 
Hunter  v.  Gurdenhire,  658. 

WITNESSES. 

See  Criminal  Law. 

WRIT  OF  ERROR. 

1.  lAs  pendens.  A  Writ  of  error  is  a  new  suit  and  the  lis  pendens  under 
it  does  not  begin  until  the  service  of  the  summons  or  subpcena. 

Woolridge  v.  Boyd,  151. 

ft 

2.  Same.  Estoppel,  S  instituted  an  action  of  ejectment  against  N 
which  N  enjoined;  the  injunction  suit  was  dismissed  on  final  hear- 
ing and  the  action  of  ejectment  was  tried,  resulting  in  a  verdict  and 
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judgment  for  S;  writ  of  possession  was  executed,  and  N,  by  written 
contract,  became  tenant  of  S.  A  transcript  of  the  injunction  case 
was  filed  in  the  Supreme  Court  for  writ  of  error,  N  being  tenant  as 
aforesaid,  conveyed  to  W  by  quit-claim  deed,  and  S,  before  notice  of 
the  writ  of  error,  conveyed  to  B«  In  the  Supreme  Court  the  injunc- 
tion suit  was  reversed  and  decree  rendered  in  favor  of  N.  Held,  N 
was  estopped  from  claiming  the  land  and  that  W  stood  upon  no 
higher  ground  than  N.    Id. 

3.  Writ  of  error.  The  proper  mode  of  proceeding  to  obtain  a  writ 
of  error,  after  the  lapse  of  two  years  from  the  rendition  of  the  judg- 
ment or  decree,  is  by  a  petition,  properly  sworn  to,  stating  the  facts 
which  take  the  petitioner's  case  out  of  the  usual  limitation.  Bidge/y 
V.  Bennett,  206. 

4.  Same.  Motion  to  dinmiss.  The  appellee  may  cohtest  the  ma- 
terial facts  of  the  petition  by  plea,  and  those  facts  will  be  taken  as 
true  upon  a  motion  to  dismiss  the  writ  of  error.    Id. 

5.  Same,  A  writ  of  error  is  in  the  nature  of  a  new  suit,  and 
any  person  who  brings  himself  within  the  saving  of  the  statute  is 
entitled  to  it  as  of  right.    Id. 

6.  Same.  Infant.  Any  person  who  will  give  the  bond  required  by 
law  may  sue  out  a  writ  of  error  for  an  infant  as  his  next  friend.    Id. 

7.  Sam^.  Same.  Married  women.  The  Code,  sec.  3182,  which  au- 
thorizes infants  and  married  women  to  prosecute  writs  of  error 
within  two  years  after  the  removal  of  disability,  merely  extends  the 
time  for  suing  out  the  writ,  and  the  writ  may  be  sued  out  at  any 
time  within  the  extended  period,  whether  the  disability  exist  or  has 
been  removed.    Id. 

WRITTEN  INSTRUMENT,  CONSTRUCTION. 
See  Pleadings  ajsd  Practice. 

VENDOR. 
See  Lien. 

■ 

VENDOR  AND  VENDEE. 
See  Sale  of  Land. 
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